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DECISIONS 


COURT OF 338 


Ne. | November 14. 1792. 
WILLIAM KEITH, 


AGAINST 


CHARLES GRANT, RICHARD MOLESWORTH, and others. 


ConDICT10 INDEBITI—takes place where a party obtains a preference 
in a ranking to which he is not entitled, although he has got no more 
than payment of his debt. . | 


Jus SUPERVENIENS AUCTORI ACCRESCIT SUCCESSORI,—[n heritable 
rights requiring ſeiſin, a ſupervening right ariſing to the heir of thc 
author does not accreſce to the ſucceſſor. | 


IR ALEXANDER GRANT of Dalvey, purchaſed the barony of 

Clava, and certain lands near the borough of Nairn, ow 

* Roſe. Sir Alexander took infeftment in the lands of Clava, 
ut his night to the Nairn lands remained perſonal at his death. 

In 1771, he granted an heritable bond for L. 10,000 over his 
whole purchaſe, to Archibald Grant of Pittencrieff, by whom it 
was diſponed in truſt to Colquhoun Grant, writer to the Signet. 

Sir Alexander having died much in debt, his brother Sir Ludo- 
vick entered heir to him cum beneficio inventarii; and in 1783, he 
diſponed the whole of the ſaid eſtate to Mr Keith, accountant, in 
truſt for his brother's creditors. | 
The truſtee, in 1786, ſold the barony of Claya to Charles Gor- 
don,. at the price of L, 6800, | 
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In 1787, he fold the Nairn lands for L. 5000, to David David- 


ſon, who, with the approbation of Mr Keith, and in conlequence 
of minutes of the creditors, paid the price to Colquhoun Grant, in 
part of the above heritable bond. | 

Mr Gordon, in 1788, again ſold for L. 5400 the barony of Cla- 
va, except the lands of Fleeneſs, to Mr Davidſon, by whom L. 5000 
of the price were paid to Colquhoun Grant, to further account of 
the ſame bond, and intereſt due upon it. This payment was alſo 
authoriſed by Mr Keith. | 

Soon after theſe tranſactions, Mr Keith having for the firſt time 


| diſcovered, that Sir Alexander Grant had never been infett in the 


Nairn lands, and that therefore the infettment on the heritable 
bond, as qgunad them flowing a non habente, could only affect the 
burony of Clava, brought an action, concluding, that Meſſrs 
Davidſon and Gordon ſhould be decerned to pay to him the price 
ſtipulated for their reſpective purchaſes, or if the Court ſhould be 
of opinion, that the payments made to Colquhoun Grant were ſuf- 
ficiently authoriſed, that his repreſentatives ſhould be compelled 
to repeat all they had received, or at leaſt the price of the Nairn 
lands. 

Meſſrs Gordon and Davidſon had by this time brought an ac- 
tion againſt Mr Keith, and all concerned, the object of which was, 
to have it declared, that the payments made to Mr Grant ſhould 
pro tanto diſcharge them of the price of their purchaſes, and that 
Mr Keith, on receiving the balance, ſhould be ordained to grant 
them proper titles. | 

In theſe actions, which were conjoined, appearance was made 
for Charles Grant, the general diſponee of Colquhoun Grant, and 
by Richard Moleſworth, as acting for the repreſentatives of Grant 
of Pittencrieff, who ; 


Pleaded I, The payment of the price of Clava is liable to no 
objection. And with reſpect to the price of the Nairn lands, how- 
ever defective as to them the infeftment on the heritable bond may 
be, yet the payment having been authoriſed by Mr Keith, it cannot 
now be recalled. Sir Alexander Grant's heirs are at leaſt perſonally 
bound for the whole L. 10,000, and intereſt; and as Colquhoun 
Grant only received L. 10,000 in all, neither his heirs nor the 
heirs of Archibald Grant can be ſubjected to any claim of repeti- 
tion. The condidio indebitt does not lie where a perſon only gets 
payment of what is truly owing to him; Stair, b. 1. tit. 7. H.; 
Forbes, 12th June 1713, Creditors of Muirhcad againſt Hamilton. 

But, 2d!y, Even allowing that Archibald Grant's ſeiſin in the 
Nairn lands may have been originally invalid, the defect was re- 
moved by the infeftment in theſe lands obtained by Sir Ludovick 
the heir of Sir Alexander, whereby in the eye of law he became 
eadem perſona cum defuncto. For the maxim jus ſuperveniens auftori 
accreſeit ſucceſſori applies not only where the auctor himſelf acquires 
the ſupervening right, but alſo where it is acquired by a perſon 
liable in abſolute warrandice of the deed ; Dirleton's Doubts, voce 
Fus ſuperventens and Stewart's Anſwers ; Bank. b. 3. tit. 2. $16. and 
17-3 Stair, b. 3. tit. 2. $2,; Erik. b. 2. tit. 7. $4.; 15th February 

1665, 


— — nas — — — — — ää?Z—m—ä— — — — — 


Nov. 1792. COURT OF SESSION 3 


1665, Boyd againſt Tenants, 1ſt December 1676, Lindſay againſt 


Grierſon. 


Anfwered for Mr Keith: I/, The brocard Repetitio nulla eff ab eb 
qui ſuum recepit is miſunderſtood. It relates merely to the caſe of 
a perſon voluntarily interpoſing to pay the debt of another, where, 
although he ſhould have done ſo from miſtaken motives, the civil 
law gives him no claim of repetition, if the money was due by the 
true debtor. But where a perſon pays the debt of another, upon 
the erroneous ſuppoſition that he lies under an obligation to thar 
purpole, the competency of the condictio indebiti was never diſpu- 
ted; Voet, I. 12. tit. 6. $9g.; Fac. Coll. 5th Auguſt 1778, Carrick a- 
gainſt Carſe. „ 

2d, As Sir Alexander Grant never was infeft in the Nairn 
lands, there was no feudal right in him which could accreſce /uc- 
ceſſuri. It is therefore impoſſible his heir can be conſidered as 
eadem perſona with him as to that property, fo as to make the right 
now in him accreſce to the heritable bond. Sir Ludovick in fact 
does not repreſent Sir Alexander in theſe lands. He is ſucceſſor 
in them, not to his brother, but to James Roſe. He is a ſingular, 
not an univerſal ſucceſſor. Sir Alexander, as to the real right of 
theſe lands, was in effec a ſtranger, and continued till his death 
a mere creditor to Role for the property. | 

Although it may be true negatively, that where a perſon is 267 
bound in abſolute warrandice jus ſuperveniens non accreſcit, it will 
not hold poſitively, that in all cates where the perſon 7s bound in 
abſolute warrandice, the jus ſuperveniens does acereſce. Two ſorts 
of rights may here be diſtinguiſhed. Perſonal rights, which paſs 
by a mere diſpoſitive act, and real rights conſtituted by infeftment. 
With reſpect to the firſt, where the jus ſuperventt to any perſon 
bound in warrandice, it may accrelſce, becauſe the will of the party 
is all that is requiſite in order to convey. But this cannot hold 
in landed property, where certain ſolemnities are neceſſary to ac- 
compliſh the transfer, ſuch as ſeiſin given by the author to the 
ſucceſſor. Where indeed a perſon who is not in titulo at the time 
gives infeftment to another, and is himſelf thereafter veſted in the 
feudal right, the jus ſuperventens does accreice. All the neceſſary 
folemnities here concur, although there has been a little irregula- 
rity in point of time. But when the infeftment flows from a per- 
ſon who at no future period acquires the feudal right, there is an 
eſſential defect in point of ſolemnity, which never can be ſupplied. 
All the authorities quoted on the other ſide apply to the accretion 
of heritable rights, where ſeiſin is not neceſſary, ſuch as the ca- 
ſualties of non-entry and liferent eſcheat. 


The Lord Ordinary reported the cauſe on informations. 


Obſerved on the Bench: The jus ſuperveniens cannot accreſce in 
the preſent caſe. If an author after giving . infeftment is himſelf 
veſted in the feudal right, his title becomes complete both in form 
and in ſubſtance, and this new acquiſition of right is communi- 
cated to all his former deeds. But a ſeiſin obtained 4 ron habente 
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is altogether inept, and cannot be cured by any ſupervening right 
in his heir. In perſonal rights, the law holds an obligation to 
convey, and a conveyance to be the ſame; and therefore every 
perſon liable in abſolute warrandice is bound to grant the con- 
veyance. But in heritage, although an heir, whoſe anceſtor con- 
veyed, having only a perfonal right, is liable in warrandice, and 
is obliged to give an infeftment, ſtill that infeftment cannot pro- 
ceed on the precept granted by the anceſtor, who never acquired 
any right which entitled him to grant that warrant, The circum- 
ſtance of Sir Ludovick having entered heir cum beneficro, does not 
in the leaſt affect the caſe. x 

The rule, Nulla repetitio, &c. applies only where the debt was 
due jure naturali, Here the obligation on the truſtee to pay to 
Colquhoun Grant the price of the Nairn lands, was altogether 
civilis, and contrary to his duty to the other creditors. Mr Keith 
had no title qua truſtee to apply the funds in any other manner 
than as the law directs, | 


The interlocutor of the Court was as follows: “Find, That 
„Archibald Grant of Pittencrieff's heritable ſecurity was only 
* effectual as to the barony of Clava, but not as to the Nairn 
lands and fiſhings ; and therefore, that his repreſentatives, in 
* ſo far as they have received payment of more than the pur- 
* chaſe-money of ſaid barony, muſt repeat the ſame to the tru- 
6 ſtee for the creditors of the common debtor ; aſſoilzie Meſſrs 
*« Davidſon and Gordon from the action at the inſtance of the 
e truſtee, in ſo far as payments were made to Mr Colquhoun Grant 
* of the prices of their reſpective purchaſes ; and upon payment 
of the balance thereof; find, That Mr Keith is bound to grant 


a diſpoſition of the lands of Clava to Mr Davidſon, and a diſ- 


* poſition to Mr Gordon of the lands of Fleeneſs, in terms of 
* the articles and conditions of ſale.“ 


A reclaiming petition for Moleſworth, and another for William 
Keith, were refuſed, without anſwers, on the 4th December 1792. 


Lord Reporter, Hailes. For Mr Keith, Maconochie, M. Roſs. 
For Charles Grant, R. Craigie. For Meſſrs Davidſon and Gordon, Rolland, et ali. 
For Moleſworth, Archibald Campbell junior. Clerk, Sinclair. 

3 5 | R. D. 
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* THE laſt Number, collected by Meſſrs STEUART and 
CRAIGIE, comprehending the Deciſions of the Court of Seſ- 
ſion, from November 1791 to July 1792, which com- 
pletes the former volume, and contains an Index to the 
whole of it, is in the Preſs, and will be publiſhed as ſpeedily 


as poſſible.—The above volume begins in November 1787, 


and ends July 1792. 
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No II. November 15. 1792. 


JANET and JOHANNA SEMPILLS, 


AGAINST 


HUGH Lord SEMPILL. 


LEGACY.—IMPLIED ConDITION.—4 legacy payable at the majority 
of the legatee lapſes by his death before that period. —This found to 
hold even where the executors of the teſtator were empowered to pay 


it ſooner, if they ſhould think fit. 


Ucn DuNLoye conveyed to Hugh now Lord Sempill, his heirs 

and ſubſtitutes, the lands of Biſhoptoun and others, by a ſettle- 

ment, burdening him and the lands conveyed with payment of L. ooo 

to George Sempill his ſecond, and L. 500 to Patrick his third 

brother, c. © and theſe at and againſt the next legal term after 
* their attaining to their reſpective ages of 21 years complete.“ 

George and Patrick ſurvived the teſtator, but died in minority. 

Janet and Johanna Sempills, two of their neareſt of kin, brought 

an action againſt Lord Sempill, concluding for payment of two 

fourths of the ſums above mentioned, and 


Pleaded : That legacies veſt a norte teftatoris, is a general pre- 
ſumption of law, which there 1s nothing in the preſent caſe to 
overturn, The legacies are not made payable, if the legatees ar- 
rive at the age of 21, nor are there any other words employed 
which ſhew the teſtator's intention that they ſhould be condition- 
al. They are ſimply and unconditionally conſtituted as burdens 
on the heir; and the reference to the age of the legatees which 
is annexed to the term of payment, and in a poſterior clauſe of 
the ſentence, can only have the effect morande /olutionis, The te- 
ſtator thus ſeparated the con/{itution of the obligation, from the time 
at which the heir ſhould be obliged to perform it ; two circum- 
ſtances quite independent of each other, and which he may have 
had good reaſons for diſtinguiſhing, J. 213. De verb. ien. Had he, 
without making this diſtinction, merely ſaid, © I leave to George 
“ and Patrick Sempills at and againſt the next term after their 
* arriving at the age of 21 years, to the former a thouſand, to the 
latter five hundred pounds,” he would then have ſhewn it to 
be his intention that the legacies ſhould veſt and be exigible at the 
ſame time, | 

The maxim of the Roman law, Dies incertus pro conditione habetur, 
applies only when it is uncertain, if the day will ever arrive, e. g. 
the marriage of the legatee. But there is no ſuch uncertainty in 
the preſent caſe, If the day on which the legatees would in fact 
have reached the age of majority had been ſpecified as the term 
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of payment, but without referring to that circumſtance, the le- 
gacies would have veſted. And it is not eaſy to ſee why that re- 
ference ſhould make any difference. The legatees may indeed die 
before the term of payment, but ſtill a definite point of time 1s 
eſtabliſhed, the exiſtence of which is certain ; gth December 1783, 


Burnetts againſt Sir William Forbes; J. 5. c. Quando dies leg. ; l. 26. 


$ 1. V ad eund. tit. ; l. 46. ff. ad Sen. Cont. Treb. Voet, b. 36. tit. 2. 


$ 2. et ſegg. ; Mantica de conject. ultim. volunt. lib. LI. tit. 23. p. 27. 
21 ſeqq. ; Blackſtone, b. 2. c. 32. $6.; Burrows Reports, Vol. 1, 


p. 226. ; Bankton, b. 3. tit. 8. H 42. 


Anſwered : The interpretation of teſtaments muſt be regulated 
by the will of the teſtator, and not by critical diſcuſſions upon the 
meaning of the words employed. 

In the preſent caſe, it is not diſputed, that had the legacies 
been payable, if the legatees ſhould arrive at the age of 21, or if 
they had been thus expreſſed: I leave to George and Patrick Sem- 
pills, at the next term after they arrive at the age of 21, to the 
former L. 1020, to the latter L. 500, the legacies would have 


lapſed by their death before that period; and the expreſſion uſed - 


in this caſe, is ſurely too fimilar to warrant an oppoſite judgment. 
Beſides the general rule of law is, Dies incertus pro conditione ba- 


betur. A legacy payable'at the marriage of the legatee, will not 


veſt, if the legatee die unmarried ; becauſe then the exiſtence of 
the only event upon which it was declared payable, becomes im- 


poſſible. For the ſame reaſon, a legacy payable when the legatee 


attains a certain age, ſhould fall by his predeceaſe. 
The caſe of Burnets contra Sir William Forbes, ſtands ſingle in 
ſupport of the purſuers doctrine, and its authority is much weak- 
ened by the deciſion 19th November 1788, Omey againſt Maclarty. 
The Roman law cannot prevail, in oppoſition to ſound prin- 


-ciple. At the ſame time, it is by no means clear that it ſupports 


the purſuers doctrine, as the paſſages quoted ſeem rather to apply 


to certain exceptions from the general rule, which our law would 


likewiſe admit. Thus, as in the caſe, J. 26. F 1. J. Quando dies le- 
gati, &c. if the legatee were to draw intereſt before the term of 
payment, it might reaſonably be ſuppoſed that an immediate right 
was veſted in him, though even this circumſtance was diſregard- 
ed in the caſe of Omey. Or if, as in J. 46. F. ad Sen. Conf. Treb. 
the legacy were veſted in a truſtee, for behoof of the legatee, 
(the heres fiduciarins may be fo conſidered), as the ſubject is then 
taken out of the hands of the heir, it may be preſumed that the 
teſtator meant to prefer the heirs of the legatee to the truſtee, who 
was not at all connected with him. 


The Lord Ordinary reported the cauſe on informations, 


A great majority of the Court thought the defence well founded. 

It was obſerved, that all ſubtleties ought to be laid afide, in order 
to get at the real intention of the teſtator: That legacies and 
bonds of proviſion are preciſely in the ſame ſituation. In both 
there is a material diſtinction between the caſe where the term of 
2 | | payment 
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payment is fixed to a day which muſt certainly arrive, and where 
it is fixed to one which may never occur; between a legacy pay- 
able twenty years hence, and one payable on the legatee's arriving 
at the age correſponding to that period.. The former veſts a morte 
teftatoris, the latter according to the maxim, dies incertus, Cc. 
lapſes by the death of the legatee before the term of payment. 

But that even this diſtinction muſt be diſregarded, wherever 
there is reaſon to believe that it is contrary to the will of the teſta- 
tor; and that the caſes adduced from the civil law, except J. 5. cod. 
Quando dies leg. which is too ſhortly ſtated to admit of an accurate 
judgment being formed with regard to it, ſeem to have been de- 


termined on this principle. 
The Court aſſoilzied the defender. 


A reclaiming petition was refuſed without anſwers, on the 4th 
December 1792. 


Upon another concluſion of the ſummons, beſides the ſame ge- 
neral queſtion, a ſpecialty occurred, on the effect of which the 
Court were much divided. It was brought by the purſuers, as 
neareſt of kin to their brother George, againſt Lord Sempill, as 
reſiduary legatee of his uncle Colonel Sempill, in whoſe will, after 
legacies of L. 1000 each had been left to the purſuers and Lady 
Forbes their ſiſter, payable on the day of their marriage, or attain- 
ing twenty-one years of age, it is immediately added, Item, 1 
« give and bequeath to my nephew George Sempull L. rooo, to 
“ be paid him at any time my executors think proper, before his 
“marriage, or attaining to twenty-one years.“ 

George, as already mentioned, died in minority. He was never 
married, and the executors had paid him no part of the money. 


A majority of the Court were of opinion, from comparing the 
terms of the bequeſt to George Sempill with thoſe of the legacies 
to the purſuers, that the teſtator intended the former ſhould be 
conditional only, and therefore that it lapſed by his death. 
Colonel Sempill (it was obſerved) thought his nieces could have 
no occafion for their legacies till their majority or marriage. 
That, however, as the command of money might be beneficial to 
his nephew at an earlier period, for inſtance, to buy him a com- 
miſſion in the army, a diſcretionary power was given to his exe- 
cutors. But he had no intention that his nephew ſhould have it 
m his power to ſquander it, or diſpoſe of it by teſtament. 


Other Judges thought that this was ſtretching the maxim, Dies 
incertus, &c. beyond its proper limits. There was here no condition 
annexed, and therefore quod ſine die debetur preſenti die debetur. The 
legacy veſted a morte teftatoris, but the executors might withhold 
payment till the majority or marriage of the legatee : Thar the 
teſtator meant to leave it to his executors to determine, whether 
the legacy ſhould veſt or not, or, in other words, to transfer to 
them, his power of making a will, was ſurely not to be preſumed. 

The 
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The Court © aſſoilzied the defender.“ 


A reclaiming petition was followed, with anſwers ; but the 
Lords © adhered *.“ 


Lord Reporter, Monboddo. Act. Dean of Faculty, Jobn Burnett. 
Alt. Wrght. Clerk, Home. 


D. 5. 


Ne III. November 15. 1792. 
WALTER SMI TON, 


AGAINST 


PATRICK MILLAR, and others. 


CAUTIONER.,—Solidum et pro rata.—4 Cautioner in a bond of Cor- 


roboration found only entitled to a proportional relief from the Cau- 


tioners in the original bond. 


RCHIBALD MILLAR having obtained a credit with the Bri- 
tiſh Linen Company for L. 800, a bond was granted by him, 
Patrick Millar, John Walker, and. other two obligants, whereby 
they became bound, jointly and ſeverally, to repay to the Bank 
whatever ſums ſhould be drawn out by Archibald: Millar on that 
credit. | 
John Walker died. And the Bank having defired another cau- 
tioner in his place, a bond of corroboration was granted by the 
principal debtor and Walter Smiton. | | 
Archibald Millar died bankrupt, and nearly L. 700 in debt to 
the Bank on this credit. | 
Walter Smiton upon this purſued the cautioners in the original 
bond for a total relief: None of them appeared but Patrick Mil- 


lar, who, on the other hand, contended, that Smiton muſt bear an 


equal ſhare of the loſs with them, and 


Pleaded : Mr Smiton joined in the bond of corroboration, ſolely 
in order to obtain a further indulgence to his friend the common 
debtor. | 

Where a perſon who has granted an obligation with cautioners, 
renews the ſame with different cautioners, without referring to the 

| former 


The ſecond judgment of the Court upon this laſt point was pronounced on the 29th 
January 1793; it is ſtated here for the ſake of connection. 3 
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former obligation, the cautioners in the laſt have no claim of re- 
lief, either total or partial, againſt thoſe in the firſt: and it appears 
difficult to find a good reaſon why the debtor and his new co- 
obligant merely by calling the laſt a bond of corroboration, ſhould 
have it in their power to ſubject the cautioners in the original bond 
to ſo important an obligation as that of relief, eſpecially as the 
reference to the firſt bond is commonly the act of the creditor, 
whoſe object is not to regulate the relief among the parties, but 
to preclude any preſumption that he has paſſed from the original 
bond. It ſeems therefore to be going far enough to allow the cau- 
tioners in the laſt bond a proportional relief, and to this the 
granters of the original bond may be held to have conſented, as 
they derive an advantage by having the burden divided among a 
greater number, | | 

In practice, the Court have ſometimes made a diſtinction between 
the caſe where the new cautioner grants the bond of corrobora- 
tion by himſelf, and that where he is joined in it by the principal 
debtor. In the former caſe, he is held to be cautioner for the ori- 
ginal obligants, having right to be totally relieved; in the latter, 
as an additional cautioner along with the reſt, and only entitled 
to a proportional relief; Fountainhall, December 18. 1701, Loch 
againſt Lord Nairne ; Harcarſe, No. 243. ; Kames, December 15, 
1722, Murray. But in the cale, Stair, February 23. 1671, Ar- 
nold againſt Gordon, a partial relief only was found due to a 
cautioner, even where he was. joined by none of the former ob- 


ligants. 


Anſwered The original obligants were all jointly bound in the 


firſt bond for the whole debt, and Mr Smiton did not enter into 


the ſecond with any view to leſſen the extent of their obligation 
but merely to grant an additional ſecurity to the Banking Com- 
pany. He therefore did in fact become cautioner for all of them, 
and of conſequence they are liable in¹gu⁰i in ſolidum to him in total 
relief. If the new bond had been ſigned by Mr Smiton only, or 
if, inſtead of granting it, he had paid the balance due to the Bank 
and taken an aſſignment, he would have been entitled to a total 
relief; and there ſeems to be no reaſon why he ſhould in the preſent 
caſe be in a worſe ſituation; Erſkine, b. 3. tit. 3. $ 69. Decem- 
ber 1. 1703, Clarkſon againſt Edgar; Dalrymple, February 14. 
1705, Brock againſt Lord Bargeny ; Falconer, July 10. 1745, 
Merry againſt Pollock. 


Obſerved on the Bench : It may be laid down as a general rule, 
that when there are different cautioners for the {ame debt, they 
all ſtand upon an equal footing as co-cautioners, and are entitled to 
a proportional relief from one another, whether they are bound in 
one bond or in ſeparate bonds, unleſs from circumſtances it ſhall 
appear either, upon the one hand, that the original bond was 
meant to be at an end, and the new obligants alone bound, or, on 
the other hand, that the new cautioners interpoſed at the de- 
fire of the former obligants and to ſave them from diſtreſs, upon 


the faith of a total relief from them. 
N C The 
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The Lord Ordinary had found Smiton entitled to a total relief. 


The Court altered the interlocutor, and found,“ That Millar 
« was only liable to relieve ;Smiton of a proportional part of the 
«© debt due to the Britiſh Linen Company along with the other 
* obligants in the original bond of credit.” 


A reclaiming petition was refuſed, without anſwers, 4th De- 
cember 1792. 


Lord Ordinary, Henderland. For Smiton, Solicitor-General Blair, Wight. 
For Millar, Rolland, et alii. Clerk, Mitebelſon. ; 
Ke D. 
———— — — 
. | November 10. 1792. 


COLIN BROWN, 


AGAINST 


The MAGISTRATES of Lanark. 


PRISONER, Act of ſederunt, 11th February 1671, —When a priſoner 
on a warrant meditatione fugæ, eſcapes through the inſufficiency of 
the priſon, or negligence of the jailor, the Magiſtrates of the burgh are 
not liable for the debt, but they are conſidered as cautioners judicio ſiſti; 
and if the priſoner is recommitted before they are required to preſent 
him in Court, no claim lies againſt them. | 


| ane MARSHALL, who had been incarcerated in the jail of La- 
) nark, on ſuſpicion of  horſe-ſtealing, was arreſted in priſon, 
(13th Auguſt 1791), on a warrant meditatione fuge, at the inſtance 


of his creditor Colin Brown. 


On the following night, Marſhall eſcaped, owing, it was alleged, 


to the inſufficiency of the priſon, or negligence of the jailor. 

A few days afterwards, Brown conſtituted his debt by a decree 
in abſence before the Sheriff, In February following, Marſhall 
was again impriſoned ; and at the next circuit-court he was ſen- 
tenced to be tranſported beyond ſeas, for the crime, on account 
of which he had been originally incarcerated. 

Brown purſued the Magiſtrates of Lanark for payment of his 
debt, founding chiefly on the act of ſederunt, February 11. 1671. 


The Lord Ordinary ſuſtained the action, and ordered a conde- 


ſcendence of facts ; againſt which interlocutor the Magiſtrates re- - 


claimed, and . 
| T Pleaded : 


"4 + — 
28 I 21 . | 
c » 
— FE 4 — 1 5 iſ. 26 Cs db 
| 2 - 


1 . 

4 
i 

. 


Nov. 1792: COURT OF SESSION. 12 


Pleaded : Imo, The reſponſibility of Magiſtrates for the eſcape 
of a priſoner, a circumſtance from which they reap no advantage, 
and from which perhaps the creditor ſuffers no loſs, is evidently 
of a penal nature, and founded ſolely on the act of ſederunt, which 
muſt therefore receive a ſtrict interpretation. Now, the act ſpeaks 
only of the debts of rebels, i, e. of perſons impriſoned on horning 
and caption, and therefore does not apply to this caſe. 

2do, When a debtor is impriſoned on ultimate diligence, the ob- 
ject of the creditor is to compel payment by the rigour of confine- 
ment, whereof any interruption, by the debtor's eſcape, though he 
be afterwards recommitted, is in that caſe a damage, and a ground 
of claim againſt the Magiſtrates ; but the ſole object of impriſon- 
ment on a warrant meditatione fuge, is to obtain ſecurity for the 
priſoner's continuance within the kingdom. And as Marſhall has 
{ince been recommitted, and is now forthcoming, that object is 
attained, and no damage can be qualified; 24th January 1786, Gor- 
don againſt Mellis. 

At all events, the Magiſtrates can only be liable as if they were 
cautioners for Marſhals appearance. As ſuch, they ſhould have 
been required to produce him in the courſe of the purſuer's ac- 
tion ; but no ſuch requiſition was made. 

ztio, Even if Marſhall had remained in priſon, ſo as to entitle the 
purſuer to arreſt him on the SheritPs decree, for the purpoſe of 
compelling payment, his perſon would {till have been liable to be 
withdrawn, on the ſentence ſince pronounced. 


Anſwered : Imo, The claim againſt a Magiſtrate, for the eſcape ot 
a debtor, lies at common law, on the ground of fault or neglect in 
the adminiſtration of his office. The act of ſederunt was merely 
declaratory of the common law, and thus far in aid of it, that it 
fixed upon the want of locked doors, or of tuthcient faſtenings, a: 
facts from which negligence muſt be preſumed. It is therefore ta 
be liberally conſtrued. 

249, Whatever be the object of impriſonment, the Magiſtrate is 
equally bound to keep the priſoner ſafe, and muſt be equally liable 
for any culpable failure of attention in that reſpect. 

The recommitment of Marſhall does not alter the caſe. As the 
debt was conſtituted only a few days after the debtor's eſcape, 
had it not been for that event, he would immediately have been 
arreſted in priſon; ſo that the creditor loſt the opportunity ot 
compelling payment /qualore carceris, during the time he was at li- 
berty. In the caſe of Gordon, the debtor had been recommitted 
before the action of conſtitution was commenced. 

Beſides, a cautioner, judicio /iſti, may be required to fiſt tlic 
debtor in court at any period of the proceſs ; and particularly a: 
the final pronouncing of decree, the creditor may inſiſt for cautiou 
to produce his perſon during ſuch a time as ſhall be requiſite for 
carrying the decree into effect by a caption ; Maſterton againſt 
Hutton, and caſe of Jean Duncan petitioner, in 1790 *. 

The ſituation of the defenders is different from that of ordi- 
nary cautioners, judicio ſiſti, only in ſo far as there could be no 

need 
Neither of theſe caſes are collected. 
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need of a requiſition to them to preſent a perſon in court, whom 
the purſuer was entitled to believe to be already ſafe in priſon. 
ztio, The caſe of the defenders is no way more favourable, from 
the circumſtance of the firſt impriſonment having been for a cri- 
minal cauſe, than if it had been at the inſtance of other creditors. 
The purſuer was entitled to detain him at his inſtance, till public 


juſtice interfered. 


Obſerved on the Bench: The diſtinction between impriſonment 
on ultimate diligence, in order to enforce payment, and on a war- 
rant meditatione fugæ, is well founded. The act of ſederunt, which 
is merely declaratory of common law, applies only to the former. 
When a priſoner on a warrant meditatione fugæ, eſcapes through the 
fault of the Magiſtrates, they become cautioners judo /iftt ; and 
like other ſuch cautioners, they muſt be required to preſent the 
perſon of the debtor in court. The defenders might ſtill raiſe a 
ſuſpenſion of the decree in abſence, which would be turned into a 
libel. The purſuer would then be in petitorio, and as the perſon of 
the debtor has fince been recovered, no claim could le againſt 
the defenders. | 

One Fudge thought that the act of ſederunt might apply to this 
caſe, becauſe the eſcape had prevented the purſuer from arreſting 
his debtor on the Sheriff's decree. 


\ 


The Court aſſoilzied the defenders. 


Lord Ordinary, Monboddo. Act. John Millar junior. Alt. Robert Hamilton. 
Clerk, Colguboun. ES | 
D 0 D. 


Ne V. November 20. 1792. 
DOUGLAS, HERON and COMPANY, 


AGAINST 


WILLIAM RIDDICK. 


SEPTENNIAL PRESCRIPTION, 1695, c. 5. — A perſon expreſsly bound 
as cautioner, has the benefit of this ſtatute, though the bond ſhould not 
contain a clauſe of relief, and though there ſhould be no ſeparate bond 
of relief intimated to the creditor at receiving the bond. 


V FILLiam KIRKPATRICK was principal obligant, and Robert 
Riddick and David Currie were his cautioners, in a bond 


granted to Douglas, Heron and Company, in 1773. 
. Riddick's 
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75 Riddick's repreſentative, being ſued for payment in 1789, 
5 Pleaded the ſeptennial preſcription introduced by 1695, c. 5. 
5 Anſwered : This ſtatute makes a violent encroachment on the 


common law, and muſt therefore be ſtrictly interpreted. It de- 
clares, That © whoever is bound for another, either as expreſs 
«© cautioner, or as principal or co-principal, ſhall be underſtood to 
« he a cautioner, to have the benefit of the act: Providing that 
« he have either clauſe of relief in the bond, or a bond of relief a- 
© part, intimate perſonally to the creditor at his receiving of the 
„ bond.” As there is neither clauſe nor bond of relief in the pre- 
ſent caſe, the ſtatute is inapplicable. 


Upon this point the Bench were a good deal divided in opinion. 
Some of the Fudges thought the exiſtence of a clauſe or bond of 
relief abſolutely neceſſary to entitle the cautioner to the benefit of 


the act. 


A majority of the Court however influenced, ſome ſolely by the 
deciſion, 11th December 1729, Roſs againſt Craigie ; others by 
conſidering that the ſole object of this clauſe of the ſtatute, was to 


WW. inform the creditor of the ſituation of the obligants, concurred in 
1 finding, That as by the bond in queſtion, the petitioner's (de- 
9 6 fender's) father was bound expreſsly as cautioner, there was 
+7 « no necellity for a clauſe of relief in the bond, or a ſeparate bond 
WW” * of rehlict, intimated to the creditor, in order to entitle the cau- 
1 ** tioner to the benefit of the ſtatute 1695 *.“ 
# 8 Lord Ordinary, Dreg+orn. Act. Solicitor-General, Geo. Ferguſſon. 
2 Alt. Dean of Faculty, M. Roſs, Corbet. Clerk, Menzies. | 
jt D. D. ; 
2 D VI. 
1 Several other points on this ſtatute, which occurred between the ſame parties, were 
0 decided at the ſame time; but the judgment of the Court as to them having been brought 


7% under review, they have been collected as of the date of the 2d interlocutor. Vide 1ſt 
March 1793. 
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N* VI. | November 28. 1792. 


The TRUSTEES of Sir FRANCIS ELIOTT, | 7 


AGAINST 


Sir WILLIAM ELIOTT. 


TERM LEGAL AND CONVENTIONAL, —ln graſs farms, when the land- 
lord ſurvives Whitſunday, his executor draws a half of the rent pay- 


able at Martinmas and Whitſunday thereafter. | 


5 — ow 
EY 


FEE late Sir Francis Eliott of Stobs diſponed his whole per- | 
ſonal eſtate to certain truſtees, whom he alſo named his - = 
executors. ; " 
He died on the 20th June 1791, and was ſucceeded by Sir Wil- 
liam Eliott, his ſon and heir of entail, in the eſtate of Stobs, which 
conſiſts of graſs farms. The tenants of that eſtate enter into poſ- 
ſeſſion at Whitſunday, and are taken bound by their tacks to pay 
a half year's rent at the Martinmas after their entry, © for the 
half year immediately preceding,“ and another half year's rent 
at the following Whitſunday, © for the half year preceding that 


6c 79 
term. 
The truſtees claimed the half year's rents of the different farms, 


payable at Martinmas 1791, as part of the executry; and 


Pleaded In order to regulate the diſtribution of the rents in the 
hands of tenants, between the heir and executor of the landlord, the 
fiar and executor of the liferenter, practice has eſtabliſhed Whitſun- 
day and Martinmas as two legal terms, from which, whatever may 

be the conventional terms of payment, the rents payable for the 
crop of the year current, at the death of the predeceſſor, ſhall be 
held to have been in ejus bonis, and to tranſmit to his executors, If 
he ſurvives Whitſunday, his executors get a half; if Martinmas, 
the whole of the rent payable for that crop. Erſkine, book 2. 
tit. 9. $64. This rule, found to be a very convenient one, was 
probably introduced from its having been the old cuſtom in this 
country, for tenants to pay their rent, the one half at the Whit- 
ſunday before, the other at the Martinmas after the corn-crop was 
reaped. It took place at firſt, perhaps only in the caſe of corn 
farms ; it is now equally applicable to graſs ones. In the follow- 
ing caſes, February 1727, Sir William Johnſton againſt Marquis of 
Annandale ; Dict. vol. ii. p. 453. 4th June 1741, Pringle againſt 
Pringle, Kilkerran, p. 565.; and 3d July 1760, Kerr of Hoſelaw a- 
gainſt Turnbull *, where the terms of entry, and conventional terms 


of 


* Not collected. 
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of payment, were the ſame as in the preſent caſe, the Court found 
that the heritor, by ſurviving Martinmas, tranſmitted to his exe- 
cutors the rent pay able by convention at the Whitſunday follow- 
ing; and although in the caſe 11th June 1745, Campbell againſt 
Campbell, Kilkerran, p. 566. the Court allowed a proof before 
anſwer, to a certain effect, the point now in diſpute was taken for 


granted. 


Anſwered : The portion of rent which goes to the executor is 
the ſame that was actually due to the deceaſed himſelf; what was 
not due to him, goes to his heir. 

Each term's rent is payable for the correſponding period of ac- 
tual poſſeſſion, though, in conſequence of poſitive agreement, it 
may not then be exigible. In corn farms, as the tenant enters to 
the arable lands at Martinmas, ſo at the following Whitſunday he 
owes a half year's rent, for his half year's poſſeſſion ; and this the 
heritor, if he ſurvives that term, will tranſmit to his executors. 
By the ſame rule, if the tenant only enters to a graſs farm at Whit- 
ſunday, no rent can be due till the following Martinmas ; and the 
heritor dying before that period, can tranſmit no part of it to his 
executors. | 

In graſs farms, the legal and conventional terms of payment are 
generally the ſame. The tenant enters into poſſeſſion at Whitſun- 
day, and pays one half of the rent at Martinmas, the firſt, the o- 
ther at Whitſunday, the ſecond legal term after his entry. Hence, 
as Sir Francis died before Martinmas, when the firſt half became 
due, as well as exigible, he cannot tranſmit it to his executors. 

The point has not yet been ſettled by deciſions. The caſe of 
Kerr, which is the laſt, was taken out of Court by compromiſe be- 
fore a final judgment: and in that of Campbell, no deciſion of the 
point of law was given, but only a proof before anſwer allowed. 
The notion too which appears to have weighed in the deciſion of 
the two older caſes, v:z. that in graſs farms, the whole rentis payable 
for the poſſeſſion during the ſummer months, would ſeem to be 
equally inconſiſtent with the fact, and with the ſettled rule of 
law, which has divided the rents into moieties, and appointed a 
legal term for the payment of each; Dict. vol. ii. p. 453-; Kames 
Eluc. p. 65. et egg. 

The defender's general doctrine is alſo confirmed by the terms 
of the tacks in this caſe, which declare that each half year's rent 
is payable *© for the half year preceding that term.“ 


ObJerved on the Bench: In whatever manner the tack may be 
expreſſed, it is plain, that in a graſs farm the entry being at Whit- 
ſunday, the graſs crop of that year is the tenant's jfirft crop; and 
although he pays no rent till Martinmas and Whitſunday there- 
after, yet this rent when payable is for the preceding crop and 
year, not for the ſubſequent. Anticipating the term of payment 
may have an effect upon the ſucceſſion, but poſtponing it can have 
none, 


* 
The 


16 DECISIONS OF THE N' VI. 


The Lord Ordinary had ſuſtained the defences, both on the 
general point, and on the ſpecial terms of the tacks of the graſs 


* farms in queſt ion.“ 


The Court altered that interlocutor, and found that the half 
year's rent payable at Martinmas 1791, belonged to the truſtees. 


Act. Lord Advocate, Wight. 


Lord Ordinary, Dreghors. Alt. Tait. 
Clerk, Home. 
D. D. 
1 CO YOON arm --— - 
Ne VII. December 4. 1792. 


JANE DOLLAR and her HUSBAND, 


AGAINST 


JOHN DOLLAR. 


PRov1s10N To HEIRS AND CHILDREN. -A deſtination of lands in a 
marriage- contract, to heirs or children, one or more,“ how to be in- 


terpreted ? 


HE father of John Dollar, in his ſon's contract of marriage, 
diſponed certain lands © to him and his wile in literent, and 
* to the heirs or children, one or more, lawtuily to be procreate 
* of the marriage, in fee, (as ſhall be diſpoſed of by the father to 
them). The procuratory of reſignation was ſimply in favour 
of the © heirs”” of the marriage. And the conqueſt was by ano- 
ther clauſe given © to the child or children.” The lands diſponed 
were held burgage of the burgh of barony of Kirkintilloch, and 
conſiſted of about 60 acres. The parties differed about their value, 
but they appear to have been worth from L. 70 to L. 100 Sterling 
yearly. They had been in the ſame family for above 200 years, 
and the privilege of being a burgeſs of Kirkintilloch was annexed 
to them. ; 

Of this marriage there were ſeven children; John Dollar Junior, 
Jane, and five other daughters. | | 

In 1776, John Dollar, their father, executed a diſpoſition of the 
whole ſubjects contained in the contract in favour of his ſon, and 
in 1787, he died, leaving perſonal debts nearly equal to his move- 
able property. 

After the father's death, Jane and her huſband brought the pre- 
ſent action againſt her brother, concluding to have it declared, 
that in virtue of the deſtination “ to heirs or children,” in her fa- 
ther's contract of marri:ge, ſhe was entitled to an equal ſhare, 
along with her brother and fiſters, of the ſubjects thereby dif- 
poned'; and | 
3 Pleaged - 
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Pleaded : If it had been intended by the deviſe in the marriage- 
contract, that the heir at law ſhould ſucceed, the addition of the 
words © or children” was altogether ſuperfluous. The natural 
meaning of the expreſſion, and indeed the clear intention of the 
parties in uſing it, muſt have been, that the whole children might 
ſucceed as heirs of proviſion, The ſubſequent part of the clauſe 
giving the father a power of diviſion, as it did not entitle him to 
exclude entirely any of his children, is alſo favourable to the 


purſuer's argument, by ſhewing that her grandfather had no pre- 


dilection for the eldeſt ſon, who might thereby have been cut off 
with a very ſmall ſhare. 

From the nature of the property likewiſe, conſiſt ing of a num- 
ber of detached pieces of ground, the repreſentation of a family 
could not enter into the views of the contracting parties. Accord- 
ingly, in deſtinations ſimilar to the preſent, where the ſubject was 
either money heritably ſecured, or land- property of a trifling va- 
lue, the Court have been in uſe to decide in favour of the whole 
children, eſpecially in caſes where the lands held burgage. In- 
deed, in the late caſe of Fairſervice againſt White, quoted by the 
other party, it was admitted by the heir at law, that ſubjects held 
by this tenure, when deſtined to heirs and bairns, would in every 
caſe go to the whole children equally. See Dictionary, vol. ii. 
p. 275. 13th June 1760, Creditors of Scott againſt Scotts; 1ſt De- 
cember 1769, Wilſons againſt Wilſon “*. 


Anſwered: The ſubje& contained in the contract, although hold- 
ing of the burgh of Kirkintulloch, 1s a conſiderable property, both 
in point of extent and value. It has been handed down from fa- 
ther to ſon for many generations, and is in every reſpect different 
from common urban tenements, which are in general ſo ſmall as to 
make it neceſlary for their proprietor to engage in ſome handicraft 
for his ſubſiſtence. Accordingly, in judging of the meaning of de- 
ſtinations like the preſent, where the ſubject in diſpute fell to be 
conſidered as a proper landed eſtate, the Court proceeding on the 
authority of our law writers, the probable intention of parties, 
and the legal preſumption in favour of primogeniture, have always 
preferred the eldeſt ſon; Dirleton and Stewart, voce Heirs of Pro- 
viſion; M*Dowal, b. 3. tit. 5. ( 48. 13th February 1768, Kempt 
againſt Ruſſel *; Fac. Coll. N* 69. 17th June 1789, Fairſervice a- 
gainſt White. | 

As to the ſubſequent words in the diſpoſitive clauſe, “ as ſhall 
* be diſpoſed of by the father to them,” their ſole purpoſe ſeems 
to have been to put it in the father's power to diſappoint the ſuc- 
ceſſion of the heir at law, if he ſhould be fo inclined. It appears, 
however, that ſo far from wiſhing to exerciſe this power, he cor- 
roborated the deſtination laid down in the contract, by granting 
a diſpoſition in favour of his eldeſt ſon. 


The Lord Ordinary pronounced the following judgment: Finds 
© the deſtination in the contract in queſtion calls all the children 
* of the marriage “as heirs of proviſion,” and that they were 
* thereby entitled each to an equal ſhare, if the father did not. 

E make 


Not collected. 
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* make a diviſion: Finds, That the ſubſequent part of the clauſe, 
„ as ſhall be diſpoſed of by the father to them,“ gave him no 
greater power than is implied in ſuch caſes; and that though 
both powers enabled him to make an unequal diviſion, yet nei— 
ther enabled him to give the whole to one, or totally to exclude 
* any of the children.” | 


On adviſing a reclaiming petition, with anſwers, the Court (27th 
June 1792) altered this interlocutor, and * ſuſtained the defence 
“ with regard to the lands contained in the contract of marriage 
6 libelled on, and aſſoilzied the defender.“ 


The purſuers reclaimed ; but on adviſing the petition, with an- 
wers, the Lords adhered to their former judgment. 


Lord Ordinary, Dreghorn. Act. Fletcher. Alt. Dean of Faculty, Wight. 
Clerk, Menztes. 
R. D. 
——— 
Ne VIII. December 19. 1792. 


AMELIA LEIGH, 


AGAINST 


JAMES ROSE. 


Fortz6NER.—An attorney defending in an action for a perſon abroad, 
is not liable perſonally for the expences awarded againſt his conſti- 
tuent. | | 


MEzr1a LEICH having prevailed in an action of declarator of 
marriage, before the Commiſſary-court, againſt Robert Sin- 
clair, was found entitled to expences. As Mr Sinclair was out of 
the kingdom, ſhe inſiſted that Mr Roſe, who had defended in the 
action, in virtue of a power of attorney from him, ſhould be found 
perſonally liable for them; and ſo the Commiſſaries found. 
Mr Roſe having brought an advocation of this judgment, 


Pleaded: Although the factor for a foreigner, purſuing in this 
country, has been found perſonally liable in expences, Kilkerran, 
voce Foreigner, it is not equitable that this rule ſhould be applied 
to the attorney of a foreign defender. A foreigner not being a- 
menable to the courts of this country, it is reaſonable, if he pur- 
ſue in a groundleſs action, that he ſhould find a perſon on the {pot 
who ſhall be anſwerable for the coſts. But before an action is 

commenced 
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commenced againſt a defender, either his perſon or his effects ought 
to be found in this country, in order to conſtitute an effectual ju- 
riſdiction over him. And in conſequence of its being eſtabliſhed 
in this manner, if the purſuer is found entitled to coſts, it neceſſa- 
rily follows, that either the defender's perſon or his property muſt 
be liable to diligence at his inſtance, in order to render his claim 
for them effectual. There is not therefore the ſame occaſion for 
ſubjecting his attorney perſonally; and without an abſolute neceſ- 
ſity, the law will never deviate ſo far from ordinary principles, as 
to make a factor liable for his conſtituent's debt. Beſides, it is 
voluntary in a purſuer, but neceſſary for a defender, to come into 
Court. It would therefore be inconſiſtent to force his attendance 
under a penal certification, and at the fame time inſiſt on his find- 
ing caution for the expences incurred by the purſuer, which might 
in many caſes preclude his appearance. 


Anſwered : The ſteps which an attorney for a foreigner, whe- 
ther purſuer or defender, takes in a proceſs, are conſidered as the 
attorney's own proper acts and deeds, and therefore he muſt be 
perſonally liable for their conſequences. 


The Lord Ordinary remitted to the Commiſſaries, © with this 
© inſtruction, to aſſoilzie James Roſe from expences.”” 


On adviſing a reclaiming petition, with anſwers, the Court ad- 
hered to the Lord Ordinary's interlocutor. 


Lord Ordinary, Fuſtice-Clerk. Act. D. Smyth. Alt. M. Roſs. 
Clerk, Home. 
R. D. 
— ——ů —— — 
. | December 22. 1792. 


JAMES BEGBI E, 


AGAINST 
Sr CHARLES ERSK FR 


HEIR APP ARENT.— An heir apparent who declines entering, is bound to 
take a day to renounce, although he ſhould be decerned executor qua 
neareſt in kin to his anceſtor. 


Auks BEGBLE obtained a decree before the Admiralty Court, 
for payment of the balance of an account againſt the late Sir 


Charles Erſkine, who brought the judgment under review by ſu- 
ſpenſion. 


1 . 
1 Sir 
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Sir Charles died, and the action was transferred againſt Sir Wil- 
liam his eldeſt ſon, who having alſo died, it was transferred a- 
gainſt Sir Charles Erſkine, the preſent defender, who then became 
heir apparent to the late Sir Charles his father. 

In this action, he contended, that although he did not propoſe 


to repreſent his father and brother pay/ive, he was not bound to 


produce a renunciation as heir to them, becauſe he was in curſu 
of confirming himſelf executor to both, in which character alone 
he would be able to diſcuſs the charger's claim with ſafety : That 


as no inventory of his father's ſucceſſion had been made intra an- 


num deliberandi, he could not now enter heir to him cum beneficto ; 


a hardſhip which had been occaſioned by no fault of his, as his 


brother Sir William had ſurvived his father more than a year : 
That if in his character of executor he ſhould eſtabliſh, that the 
charger's claim was ill founded, his right to inſiſt either for a de- 


cree againſt him, or for his renouncing, would be at an end; where- 


as, if he were obliged in {hoc ſtatu to give in a renunciation, it 
would be in the charger's power, after getting a decree cognitions 
cauſa, to attach by adjudication any heritage belonging to the late 
Sir Charles, although it ſhould afterwards appear that his claim 


againſt him was ill founded. 


The Lord Ordinary found, © That the circumſtance of the de- 
© fender being decerned executor qua neareſt in kin to his decea- 
* ſed father and brother, does not afford any ground for exempt- 
ing him from being ſubject to the ordinary courſe of law ;”” and 
therefore © he aſſigned a day for him to give in a renunciation.“ 


A reclaiming petition for Sir Charles was refuſed without an- 


ſwers. 


Lord Ordinary, Dreghorn. For the Petitioner, Dean of Faculty, D. Douglas. 
Clerk, Home, 
R. D. 
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Ne X. January 15. 1993. 
JOHN FINLAY, and others, 


AGAINST 


JOHN NEWBIGGING, and others. 


* 


BURCH ROYAL. A corporation of tradeſmen cannot employ its funds, 
or aſſeſs its members, for defraying the expence of ſupporting general 
plans of reform. | 


HE weavers of Lanark were formed into a corporation, or at 
leaſt had their privileges confirmed by a ſeal of cauſe fro 

the Magiſtrates of that burgh, in 1660. The object of the inſtitu- 
tion is declared to be, That © the ſaid craft might flouriſh and grow 
* to ſome perfection, and that the people of the town and country 
© he not damnified by unlawful work, but for advancement of the 
* corporations of the ſaid burgh, and weel of the ſaid craft, and 
help of any of their diſtreſſed brethren ;” and they are allowed 
to exact fines from perſons entering into the corporation. 

In conſequence of ſeveral reſolutions of the majority, about L. 7 
Sterling had been taken from their funds for the purpale of ſup- 
porting an application to Parliament for a reform in the govern- 
ment of the royal burghs; and an aſleſIment of 1 s. per annum had 
been laid on each member, in order to replace that ſum. 

John Finlay and others having refuſed to continue their annual 
payment, the corporation reſolved, that © they ſhould be ſet afide 
* from the trade,” and not called to any meeting while they con- 
tinned in arrear. | 
Finlay and the other excluded members brought a proceſs of 
declarator, in which John Newbigging the deacon, and the other 
members of the corporation, were called as defenders. The ma- 
terial points at iſſue came to be, I/, The powers of the majority 
in the diſpoſal of their funds: 2d, Their right of impoſing al- 


A 


ſeſſments on the members. 


The leading arguments on both ſides, as to the firſt point, were 
ſimilar to thoſe employed in, and reference was made to the caſe 


of Montgomery and Macauſland, ſtated in number 12th, 


On the ſecond point the purſuers 


Pleaded: Corporations were formed for the protection of trade, 
and the reſolutions of the majority are only binding on the reſt, 
when they are neceſſarily connected with the primary object of 
the inſtitution, or with the internal government of the ſociety ; 

F 0 Erſkine, 
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Erſkine, b. 1. tit. 7. f 64.; Perez. in cod. lib. 11. tit. 18. \ 18. ; 
fat. 1424, c. 39.3 Bacon's Abr. v. Corporation; Peere Williams 
Reports, vol. ii. p. 209. ; Viner, v. By-law, p. 319. ; Bruce, 17th 
June 1715, Magiſtrates of Aberdeen againſt Speediman. The 
reſolution to ſupport the burgh reform falls not under either 
deſcription; and the aſſeſſment in queſtion not being autho- 
riſed by the ſeal of cauſe, muſt be conſidered as a tax impoſed 
without legal authority; 14th June 1762, Burgeſſes of King- 
horn againſt the Magiſtrates; 15th June 1781, Tod againſt the 
Magiſtrates of St Andrew's. ; 


Anſwered : If the corporation are entitled to employ a part of 
their funds in procuring a reform in the burghs, there can 
little doubt of their right to impoſe a ſmall aſſeſſment on the 
members for the ſame purpoſe. Indeed, this laſt mode is more 
unexceptionable than the other, as there is leſs riſk of its be- 
ing abuſed. Accordingly, there is ſcarcely a corporation in the 
kingdom which has not aſſeſſed its members for various purpoſes, 
and in no caſe has this power been called in queſtion, 


At any rate, as the purſuers concurred in impoſing the aſſeſſ- 


ment, they are barred perſonali exceptione from making the preſent 


The Lord Ordinary found, That the corporation may volun- 
« tarily aſſeſs themſelves in ſuch ſums of money as their circum- 
« ſtances can admit of, for any uſeful and lawful purpoſe, ſuch as 
“an application to the Legiſlature for a redreſs of grievances, as in 
« the preſent caſe; and in reſpect of the acceſſion of the ſaid John 
« Finlay and the other purſuers, in laying on the ſmall aſſeſſment 
© now complained of, that they are bound to pay their ſeveral pro- 


« portions of the ſame,” c. 
Upon adviſing a reclaiming petition and anſwers, it was 


Obſerved on the Bench: The funds: of tha corporation were 
meant for defraying the neceſlary expences attending the ma- 
nagement of their affairs as a corporation, and the maintenance 
of their poor. Theſe funds, therefore, cannot be employed in 
ſupporting ſpeculative plans of reform; nor can a majority bind 
a minority in ſuch caſes. If the majority ſhould next year be 
of the oppoſite opinion, could the corporation-funds be employed 
in maintaining both fides of the queſtion? A corporation has no 
power of impoſing new aſſeſſments of any kind on its members 
for the moſt ſalutary purpoſe, unleſs authoriſed by ſtatute ; ſee 
15th November 1754, Town of Lauder againſt Brown; 29th June 


1786, Ferguſſon againſt Magiſtrates of Glaſgow ; 24th February 


1790, Riddel againſt Magiſtrates of Dumfermline*x . But the Pur» 
ſuers may be bound by their acceſſion. 
The Lords found, That the reſpondents (Newbigging, c.) had 
no right to apply the funds of the corporation, or to aſſeſs one 
| another 
Not collected. 
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another for the purpoſes mentioned in the interlocutor, but re- 
mitted to the Lord Ordinary to enquire how far any individual 
members had bound themſelves by voluntary agreement. 


Lord Ordinary, Aukerville. For Finlay, &c. Robert Hamilton. Alt. D. Cathcart. 
Clerk, Mitchel/on. | 
D. D. 


Ne XI. January 16. 1793. 
JOHN WILSON, and others, 


AGAINST | 
JAMES SCOTT, and others *. 


| The ſame Point. 

HE ſame queſtion which occurred in the preceding caſe was 

decided in another, in which John Wilſon and other mem- 

bers of the Corporation of Hammermen in Glaſgow were purſuers, 
and the late deacon and maſters were defenders. ; 

The dues paid by perſons entering into that corporation, are by 
a Charter granted by the Magiſtrates of Glaſgow in 1570, directed 
to be paid © unto the box of the craft, to be beſtowed upon the 
e common charges of the ſaid craft, and ſupporting the poor de- 
© cayed brethren thereof.“ | 

The defenders, when in office, had concurred with a majority of 
the corporation in voting and paying from the funds L. 20 Ster- 
ling, in order to ſupport an application to Parliament for a reform 
in the government of the royal burghs. 

The purſuers complained to the Magiſtrates of Glaſgow, who 
found, that employing the funds in this manner was perverting 
them from their proper uſe, and was illegal, and that the defenders 
were liable, conjunctly and ſeverally to refund the money advan- 
ced, reſerving to them recourſe againſt each other, and the other 
members of the corporation who had voted for the meaſure. 


A bill of advocation, complaining of this judgment, was paſſed ; 
but the cauſe having been reported by Lord Dreghorn on infor- 
mations, the Lords © repelled the reaſons of advocation, remitted 
the cauſe /impliciter to the Magiſtrates, and found the raiſers of 
« the advocation liable in expences.”” 


A reclaiming petition was refuſed, without anſwers, on the 
5th February 1793. 


Lord Reporter, Dreghern. Act. Solicitor-General, Ar. Campbell. 
Alt, Dean of Faculty, Wight, Cullen, Clerk, Sinclair, 
R D * D . 
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N* XII. | Fanuary 16. 1793. 'Þ 
JOHN MACAUSLAND, and others, | 


r 


JAMES MONTGOMERY, and others, and the MAGISTRATES 
of Glaſgow. 


JurIsDICTION.—BuRGH RoyAL.— Court of Seſſion may controul cor- 
porations in the management of their funds. — Nature of ſuch funds. 


CLavst.—Meaning of the expreſſion © good and pious uſes,” 


HE Trades-houſe of Glaſgow is compoſed of delegates from 
the fourteen incorporated trades of that city. At a meet- 
ing of that body, it was reſolved to contribute a ſum not exceed- 
ing L. 500, and in proportion to their funds with thoſe of other 
corporations, in order to oppoſe a bill which the Magiſtrates 
meant to bring into Parliament, for maintaining the police, and 
extending the royalty of the city. And at a ſubſequent meeting, 
they authoriſed their collector to advance in the mean time L. 100, 
if neceſſary, for that purpoſe. Againſt this reſolution, a proteſt was 
immediately taken by James Montgomery, and others, and a peti- 
tion and complaint preſented to the Magiſtrates of Glaſgow, who 

| pronounced an interdict prohibiting payment of the money. 

g In the mean time, the bill was brought into Parliament; counſel 
were heard againſt it ; and, on the motion of the member for the 
city of Glaſgow, it was delayed for three months. 

John Macauſland, then deacon-convener, and others, complained 
of the judgment of the Magiſtrates by bill of advocation, and at 
the ſame time brought an action of declarator, in order to aſcertain 

þ the powers of a majority of the Trades-houſe in the management 
of its funds, in which the Magiſtrates were cited as defenders. | 

The two actions came into Court at the ſame time, when Mont- 
gomery, oc. | | 


Pleaded : 1mo, Beſide the public revenue of a burgh which is 
intruſted to the management of its Magiſtrates and Town, council, 
there are in moſt burghs common funds belonging to particular 
claſſes of men, who aſſociated by ſeals of cauſe, or otherwiſe, for 
the purpoſes of trade, and enjoying ſuch excluſive privileges, as 
were at an early period thought neceſſary for its protection, have 
been allowed to exact dues of admiſſion, and to acquire property * 
by donation ; theſe funds are chiefly applicable to the maintenance 
of their own poor, | 


3 The 
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The incorporated trades of Glaſgow, beſides a fund belonging 
to each, have a common ſtock, under the management of the 
Trades-houſe. 

The merchants (in which claſs are included not only foreign 
traders, but all who keep a ſhop) have a ſimilar fund under the 
management of a ſimilar body, called the Merchants-houſe, 

Certain diſputes having ariſen between the artificers and mer- 
chants about the extent of their privileges, all parties concerned 
concurred in referring the points at iſſue to the Miniſters and 


Magiſtrates of Glaſgow, by whom a decree-arbitral was pronoun- 


ced on the 6th February 1605, defining the rights and privileges of 
the Trades and Merchants-houſe. This decreet-arbitral, known 
by the name of the Letter of Guildry, was confirmed by Par- 
liament in 1672. 

By this letter *, the power of the Magiſtrates to review the re- 
ſolutions of the Trades-houſe, is expreſsly acknowledged. 

Moſt probably at that time, as at preſent, the poor of the crafts 
were maintained partly in their hoſpital, and partly as out-pen- 
ſioners. The entry-money was intended for their joint behoof; the 
portion appropriated to the former was called Ho/pital, that to the 
latter Guildry- money. But the management of the whole is, by the 
letter of guildry, veſted in the deacon-convener, and other dea- 
cons, to be applied © to their hoſpital and decayed brethren, or to 
“ any other good and pious uſe, which may tend to the advance- 
ment of the commonwell of the burgh,” without diſtinguiſhing 
between one part of it and another. They have therefore the ſame 

owers over the whole, and if they can employ a part, they may 


employ the whole in oppoſing or promoting a bill in Parliament. 


But the purpoſes intended were excluſively charitable. The 
money is to be applied, Ino, To the hoſpital ; 249, To the main- 
tenance of decayed brethren; 3tio, To any other good and pious uſe. 
The third uſe is deſcribed as being of a ſimilar nature with the 
two former. The terms good and pious muſt be taken in conjunc- 
tion with each other, and indeed in the language of that day were 


ſynonymous. 
Accordingly, 


The clauſes of the letter of guildry referred to are: 


SeR. 20. That every man out of town, whether merchant or craftſman, being not as 
yet neither burgeſs nor freeman within this burgh, who ſhall enter hereafter, 28 ſhall 
Pay for his guildry after he is made burgeſs, thirty pounds Scots, and to the hoſpital of 
his calling thirteen ſhillings and four pennies, except he marry a guildbrother's daughter, 
who then ſhall only pay twenty thilling, and forty ſhilling to the hoſpital of his calling. 


21. Whatever perſon who is not preſently burgeſs and freeman of this burgh, and en- 
ters hereafter burgeſs gratis, ſhall pay for his guildry forty pounds money, with forty 
ſhilling to the hoſpital of his calling. 


22. And all that is gotten and received from any craftſman and their aſſiſtants, who 
ſhall enter guildbrethren, ſhall be applied to their hoſpital and decayed brethren of the 
craftſmen, or to any other good and pious uſe, which may tend to the advancement of the 
commonwell of the burgh, and that by the deacon-convener, with advice of the reſt of 
the deacons, ; 

42. The deacon-convener ſhall be obliged to produce his book, containing the whole 
acts and ſtatutes, which he ſhall happen to ſet down before the Provoſt, Bailies and Coun- 
cil, to be ſeen and conſidered by them yearly, when required, and ſhall crave their ra- 
tification and allowance thereto, it otherwiſe, to be found of no effect. 


G 
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Accordingly, the whole money received by the Trades-houſe 
is thrown into one common fund, which (with a very few ex- 
ceptions, which are recent, and have not been challenged), has 
been uniformly employed for the uſe of the poor, and when the 
ſtock was to be laid out either by way of loan, or in the purchaſe 
of property, the bonds and rights have always been taken for 


their behoot. | : | 
The practice of the Merchant-houſe in the management of their 


funds, has been preciſely ſimilar. 

2do, Even ſuppoſing the Trades-houſe might apply their funds 
to any purpoſe beneficial to the incorporated trades, their op- 
poſition to the police-bill is not of that deſcription. 


Anſwered : Imo, In this, as well as in every other civilized coun- 
try, corporations have been eſtabliſhed, ſome of them, with a view 
to civil, others merely to eleemoſynary purpoſes. Corporations of 
artificers, come clearly under the former denomination. - The 
protection of trade was the leading object of their conſtitution 
the ſpirit of monopoly led them to graſp at an extenſion of their 
privileges, and accordingly various ſtatutes were made to defend 
them, not only againſt the interference of ſtrangers, but of each 
other, and of the merchants, who had an aſſociation of their own, 
with ſimilar privileges; I. burgoram, c. 18.; Stat. Gulielmi, c. 35. 
37. 1457, c. 67. 1466, c. 11, 12. 1487, c. 106, 107. 1592, c, 154. 
156. 1607, c. 6. 1621, c. 12. 

And as the individuals compoſing the different trades were too 
numerous to admit of their meeting collectively to deliberate on 
matters of common concern, each corporation ſent delegates for 
that purpoſe. Hence the origin of the Convenery, or, as it is 
called in Glaſgow, the Trades-houſe. | 

The eſſence of an eleemoſynary corporation, is the revenue be- 
ſtowed on it by the founder, which muſt be managed as he has di- 
reed ; Blackſt. vol. i. p. 465; Raymond's Reports, vol. i. p. 8. 

But no original revenue was beſtowed on the corporations of ar- 
tificers. Their funds have ariſen from the contributions of their 
own members, and the donations of individuals ; unleſs therefore, 
where the donor has preſcribed the mode of application, there is 
no reaſon why they ſhould not have the free management of the 
property thus acquired, or why courts of law ſhould interfere, 
provided they do not apply their funds to the private uſe of indi- 


vidual members, but endeavour, bona fide, to promote the object of 


their inſtitution; Blackſt. b. I. c. 18.; Gilbert, New Abr. vol. i. p. 499. 
500. 506.; Comyns, vol. i. & 162. 168.; vol. iii. p. 407. ; Erſkine, b. 1. 
tit. 7. 64. F. 1. 6. de rer. div. I. 1. quod cijuſcunque univerſit; Peere 


Williams Reports, p. 207. 
As the protection of their civil privileges was the ſole intention of 


their formation, their funds ſhould naturally be chiefly employed 


in promoting that object, and when they exceed what is neceſlary 
for that purpoſe, a part may very properly be applied to the ſe- 
condary object of maintaining their poor. But in none of the au- 
thorities above quoted, is it ſaid, and indeed it would be unrea- 
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ſonable to ſuppoſe that their whole funds muſt be employed in that 
manner. Beſides, as the funds of the different corporations in Britain 
amount to ſome millions, the propriety of applying that ſum ſolely 


to the uſe of the poor, may well be diſputed. Burn's Poor Laws, 


Macfarlan's Enquiries. | 

In this caſe, the letter of guildry aſcertains what part of the entry- 
money is paid for behoof of the hoſpital, and what for the guildry, 
j. e. common good of the crafts. The former bears no proportion to 
the latter, and has annually been expended in purpoſes of charity. 
The preſent funds therefore, which are very conſiderable, have 
ariſen entirely from the latter, upon which the poor can have no 
legal claim. | 

The fair interpretation of the 22d article of the letter of guild- 
ry is, that the funds may be applied to any honeſt and laudable 
purpoſe undertaken for the general good of the crafts, and that 
the deacon-convener and other deacons ſhall be the ſole judges of 
the proper occaſions. 

It was intended by the letter of guildry, to give the Magiſtrates 
a power of controul over the acts of the Trades-houſe only, when 
they were ſuch as might affect the internal police of the burgh; 
and as there is no inſtance of any act receiving their ratification, that 
power has been loſt by diſuſe. | 

2do, But even granting that the acts of the Trades-houſe were 
ſubject to review, the police. bill was liable to objections, which 
warrant the oppoſition made to it. 


The Lord Ordinary ordered informations. At adviſing which, 
it was ; 


Obſerved on the Bench: The funds of public bodies muſt be ap- 
plied to the purpoſes for which they have originally been appro- 
priated. In this caſe there is a diſcretionary power in the Trades- 
houſe, but ſubject to the controul, firſt of the Magiſtrates of Glaſ- 
gow, and afterwards of this Court. ; 

The merits of the police-bill, as affecting the Trades, muſt de- 
termine the propriety of voting money to oppoſe it. The objec- 
tions hitherto ſtated do not juſtify that oppoſition. 


The Lords pronounced the following interlocutor: © Find that the 
“ raiſers of the advocation have not yet inſtructed a good cauſe 
for oppoling the police-bill in queſtion; or that the Trades- 
houſe had a good ground for voting money out of the funds for 
maintaining that oppoſition ; and therefore continue the inter- 
* dict pronounced by the Magiſtrates of Glaſgow, and decern : 
Find them alſo liable in experices, of which ordain an account 
to be given in; and in the proceſs of declarator, find that the 
letter of guildry, dated the 6th February 1605, is ftill in force, 
and that the parties muſt conform thereto, and decern and de- 
clare accordingly : Find the purſuers liable in expences, and or- 
dain an account to be given in,”? | 


A 


* 
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A reclaiming petition was appointed to be anſwered. Anſwers 
were given in, but the petition was afterwards withdrawn. In theſe 
papers, the points chiefly inſiſted on, were the merits of the po- 
lice-bill, and the nature of the oppoſition made to it. 


Lord Reporter, Dreghorn. For Montgomery, &c. Solicitor. General, 
: Archibald Campbell. For Macaufland, &c. Dean of Faculty, Wight, 


Cullen. Clerk, Sinclair. 
D o D Ll 
— ©— — 


N XIII. January 17. 1793. 


The MAGISTRATES and TOWN-COUNCIL of Paiſley, 


AGAINST 


The FREEHOLDERS and COMMISSIONERS of SUPPLY 
of the County of Renfrew. | 


Buxcn of BaRony—having a ſufficient jail, is bound to maintain pri- 
ſoners in it for crimes committed within the burgh, out of its own funds ; 
but is entitled to relief from the rogue-money for the maintenance of 
perſons confined in it for crimes committed in the other parts of the 


county. 


AlsLEx is a burgh of barony, formerly holding of the Abbey of 

Paiſley, and now of the Crown. It has kept up for many years a 

very ſecure jail, in which, owing to the inſufficiency of the county 

priſon in the royal burgh of Renfrew, moſt of the priſoners for 
crimes committed within the ſhire have been confined. 

A difference of opinion having taken place between the Magi- 
ſtrates and the freeholders of the county, reſpecting the burden of 
maintaining theſe priſoners, the Magiſtrates brought two actions 
againſt the Freeholders, Commiſſioners of Supply, and the collec- 
tor of the rogue-money 3 the one concluding for certain ſums 
expended by them, in maintaining priſoners for crimes committed 
within the county, excluſive of the town; and the other for ſums 
expended in ſupporting priſoners for crimes committed within 
Paiſley. | | 

The freeholders ſeem not to have oppoſed the former, but they 
--— the juſtice of the latter claim; and in its ſupport the pur- 

uers | 


Pleaded : 
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Pleaded: Royal burghs alone are by law obliged to have jails. 
Paiſley being merely a burgh of barony, is therefore not bound to 
have a priſon at all. Mackenzie's Obſervations on the act 1597, 
c. 277 3 Stair, b. 4. tit. 47. F19.; M*Dowall, b. 1. tit. 10. { 197. ; 
Erſkine, b. 4. tit. 3. $13.3 Dictionary of Deciſions, vol. ii. p. 166. 
If it had none, the whole criminals in the county, without diſtinc- 
tion, would be ſent to the jail of Renfrew, and there maintained 
out of the rogue-money, of which Paiſley pays its proportion. It 
would be unjuſt, that by the voluntary act of upholding a priſon, 
the Magiſtrates ſhould be loaded with the expence of maintaining 
any part of the priſoners; more particularly, as by doing ſo they 
render themſelves reſponſible for the eſcape of priſoners for debt, 
which is of itſelf a very conſiderable hardſhip. The ſtatutes upon 
this ſubject lay the burden of maintaining criminals upon the di- 
ſtrict where they are found, without diſtinguithing where or by 
what judge they are apprehended; 1579, c. 74.3 1617, c. 8. $16. 
and 17.; II Geo. I. c. 12.; Erikine, b. 1. tit. 4. $ 17. 


Anſwered : The Magiſtrates have been in the immemorial prac- 
tice of maintaining, 'out of their own funds, all the priſoners for 
crimes committed within the burgh; and this, it is believed, is 
the practice of every burgh in the kingdom. Indeed they are 
bound to do ſo from the very nature of their tenure. Watching 
and warding are the reddenda by which they hold their rights, and 
they are thereby bound not only to ſecure the peace of the lieges, 
by apprehending thoſe who offend againſt it, but by detaining them 
in cuſtody, till they are liberated in due courſe of law. 

The act 1597, c. 273. puts all burghs as to the point at iſſue in 
the ſame fituation. The ſtatutes referred to by the purſuers, ſo 
far as they have any connection with the preſent ſubject, ſeem to 
relate to counties or diſtricts, in contradiſtin&ion to the towns 
contained in them. At any rate, nothing leſs than an expreſs en- 
actment of the Legiſlature could load the landed intereſt with, and 
free the burghs from a burden which was the onerous cauſe of their 
erection. 

_ Beſides, Paiſley, although a burgh of barony, holds of the Crown, 
and is on an equal footing with a royal burgh, in the enjoyment of 
every privilege except that of a ſhare in the Parliamentary repre- 
ſentation. It is alſo a large and opulent town, well able to ſup- 
port its own priſoners. 


The Lord Ordinary reported the cauſe on informations. 


Some of the Judges were of opinien, that the county ſhould 
maintain the whole criminals, becauſe Paiſley was only a burgh of 
barony. The Court, however, influenced a good deal by the prac- 
tice in this caſe, found, that © the purſuers are bound, out of the 
« town's funds, to maintain all criminals incarcerated in their 
** priſon, for crimes committed within the town; but that they 
are entitled to be refunded out of the rogue-money of the coun- 
ty, of the expence of maintaining in their priſon all criminals 

WH | * impriſoned 


30 


* imprifoned therein for crimes committed within any other part 


of the county *.“ 


Lord Reporter, Dreghorn, Act. Cullen et ali, Alt. Wight, G. Ferguſſon. 


Clerk, Home, 
R. D. 


Ne XIV. Fanuary 19. 1793. 


WILLIAM MACDOWALL and GEORGE HOUSTOUN, 


AGAINST 


JAMES HAMILTON. 


MEMBER OF PARLIAMENT.—HEIR APPARENT, —Ar beir apparent 
may be enrolled, although his predeceſſor had only a baſe infeftment, 
which has been made public by confirmation ſince his death. | 


JAnts Hamilton was inrolled as a freeholder in the county of 

Renfrew, in the character of heir apparent to his father, upon 
production of the following titles: I, A diſpoſition of lands 
in favour of his father, affording a qualification: 2do, An inſtru- 
ment of ſeiſin, proceeding on the precept in the diſpoſition : 3710, 
A charter of confirmation of the diſpoſition and infeftment obtain- 
ed by the claimant after his father's death. In a petition and 


complaint, Meſſrs Macdowall and Houſtoun 


Pleaded : An heir apparent 1s only entitled to be enrolled where 
his predeceſſor could have claimed that privilege. | 

But the claimant's father having only a baſe infeftment, was 
not qualified, and the charter of confirmation obtained after his 
death cannot be conſidered as part of his titles; 3d July 1753, 
Abercromby againſt Gordon. 


Anſwered : A charter of confirmation makes the baſe infeftment 
public from its date; Erſkine, b. 2. tit. 7. $15. Stair, b. 2. tit. 3. 
$28, The intermediate death of the party infeft does not hinder 
its operation; and to entitle an heir apparent to be enrolled, it is 
ſufficient for him to produce titles in the perſon of his predeceſſor, 


which would have given him that privilege. 
FED The 


In this queſtion the purſuers were at ſome pains in making enquiries with reſpe& to 
the uſage in other burghs of barony. From theſe, it appeared, that the practice had not 


been uniform, nor ſettled on any general ſyſtem. 
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The Court, upon the grounds ſtated for the defender, diſmiſſed 
the complaint. 


Act. George Ferguſſon. Alt. Cha. Hay. Gordon, Clerk. 
D. D. 
. 
. January 22. 1793. 


GEORGE ROSS, and others, 


AGAINST 


SARAH AGLIANBY. 


APPEAL, —Deeds of ſettlement containing a nomination of executors, ba- 
ving been reduced by the Court of Seſſion, the neareſt in kin may get 
themſelves confirmed during the dependence of an appeal againſt the de. 
cree of reduction, to the effet of veſting a title in themſelves from the 
date of the confirmation in caſe the judgment ſhould be affirmed. 


EoRGE Ross and others applied to the Commiſſary of Dum- 

TF fries to be decerned executors dative qua neareſt in kin to 
the late Richard Lowthian. 

Sarah Aglianby, Mr Lowthian's widow, ſtated objections to the 
edit founded on certain deeds, in which ſhe was named his exe- 
cutor. Theſe deeds, ſhe admitted, had been reduced by the Court 
of Seſſion; but ſhe contended, that as the had entered an appeal 
againſt their judgment, no perſon ought to be confirmed during its 
dependence. 


The Commiſſary accordingly © delayed giving any deciſion in 
* the edict till diſcuſſing of ſaid appeal.“ 


The Lord Ordinary retuſed a bill of advocation complaining of 
this judgment. | 


The neareſt in kin preſented a reclaiming petition, ſtating, that 
as one of their number was 76 years of age, and in a valetudina- 
ry ſtate of health, there was much reaſon to apprehend, that any 
delay of the confirmation might have the effect of altering the 
courſe of ſucceſſion. And that, although the ſervice of the writ 
of appeal muſt no doubt ſtop the execution of the decree of re- 
duction, yet it could not reſtore the deeds reduced, which were in 
hoc /latu to be conſidered as nonentities, and therefore they could 
not operate as a bar to the confirmation. See Dictionary, voce Ap- 


3 peal, 


32 _ DECISIONS OF THE . 


peal, 19th July 1710, Lyon and aſlignee, againſt Lady Kinnaird ; 


Wallace, 2d July 1774, Heron againſt Heron. 


Ob/erved on the Bench: The-petitioners onght to be allowed to 
proceed in completing their titles, to the effect of veſting the right, 
and enabling them to tranſmit it to their own neareſt in kin, if 
they ſhould happen to die in the mean time. 


The Court granted the prayer of the petition, for the purpoſe 
of veſting a title, upon the petitioners agreeing not to intromit till 
the appeal ſhould be diſcuſſed. 


Lord Ordinary, Dun/imnan. 
Clerk, Menzzes. 


Fer the Petitioners, Geo, Ferguſſon. 


R. D. 


Ne XVI. January 22. 1793. 


The TRUSTEES of Sir FRANCIS ELIOTT, 


AGAINST 


l ELLIOTT. 


TAILzIk.— Toth Geo. III. chap. 5 1.—Truſſecs of the proprietor of an 
entailed eſtate found entitled to claim from the ſucceeding heir, three 
fourths of the ſums expended in improving it, though he bad taken 
graſſums, and had not raiſed the old rent. 


Whether the notice given to the ſucceeding heir of entail muſt ſpecify eve- 
ry particular of the plan of improvement intended. 


HE late Sir Francis Eliott held the eſtate of Stobs under a 

ſtrict entail, but which contained no limitation as to let- 

ting leaſes and taking graſſums. It was his uſual practice after 

improving his farms, to let them in leaſes for 19 years, at the old 
rent, and to exact a graſſum at their commencement. 

In an action brought upon the roth Geo. III. chap. 5. by which 
the proprietors of entailed eſtates may, under certain conditions, 
have three fourths of the money which they lay out in improving 
them, declared a burden upon the ſucceeding heirs of entail, he 
was found entitled to charge the ſum of L. 1926 : 15: 3 againſt 
them. 

The ſum which had been thus aſcertained, Sir Francis conveyed 
to truſtees for payment of his debts, and other purpoſes; and 

when, 
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awhen, after his death, his truſtees came to demand payment, Sir 
William Eliott, the ſucceeding heir, 


Pleaded : When formerly the proprietors of entailed eſtates had 
no means of improving them, without diminiſhing the fund for 
providing their widows and younger children, or, if they died, 
before reaping the advantage, without making a preſent of the mo- 
ney expended to the ſucceeding heirs, their eſtates, as might be 
expected, were exceedingly neglected. The ſole object of the ſta 
tute was to enable them to improve their eſtates without diminith- 
ing their executry. | | 

But if the preſent claim is ſupported, the proprietor of every 
entailed eſtate has an eaſy method of nearly doubling his executry. 
By taking graſſums he recovers what he has expended in improving it, 
while at the ſame time three fourths of the ſum are made a burden 
on the ſucceeding heirs of entail. And in this way, contrary to 
juſtice, and the evident intention of the Legiſlature, the ſucceeding 
heir becomes a loſer by the improvement of his eſtate. 

It may indeed happen, even where no graſſum is taken, that 
notwithſtanding the precautions of the ſtatute againſt injudicious 
application of the money, the projected improvements may not 
raiſe the rent: That, however, is a caſus fortuitus, which cannot 
be foreſeen; but here the law is wilfully evaded, 15th January 1761, 
Sir Archibald Denholm againſt William Wilſon. 


Anſwered : As the enactments of the ſtatute are clear and un- 
ambignous, no conjectures as to the meaning of the Legiſlature can 
be admitted. However advantageouſly the holder of an entailed 
eſtate may have employed his money in improving it, he will have 
no claim againſt the heirs of entail, if he has not rigidly followed 
out the directions of the ſtatute. On the other hand, if he obeys 
them, the ſtatute does not require that this expenditure ſhould be 
beneficial to the ſucceeding heir. 

There 1s nothing in the ſtatute, nor in the preſent caſe in the 
entail, to prevent the heir from letting leaſes, even below the old 
rent, and taking graſſums to any amount. By taking graſſums, he 
does not become debtor to the ſucceeding heir, who cannot there- 
fore, by compenſation on their account, get rid of a debt, with 


_— a public ſtatute, and a decree of this Court, has burdened 
im. 


The Lord Ordinary pronounced the following interlocutor: 
** Finds, That the late Sir Francis Eliott of Stobs, being laid un- 
der no reſtriction by the entail of that eſtate, had power to 
grant leaſes at the former rent, and take graſſums ; finds, That 
as in caſe he had not laid out money on ſaid eſtate, the ſucceeding 
heir of entail could not have claimed from his repreſentatives 
the whole or part of the graſſums, ſo taken by way of action, 
ſo as little can he claim the whole or part of ſuch graſſums by 
way of exception or defence againſt this proceſs, which con- 
cludes for payment of a ſum laid out by Sir Francis, and for 

I “ which 


42 
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* which he obtained a decree in foro before this Court, againſt the 
defender, and others; therefore decerns for the ſums libelled.“ 


Upon adviſing a reclaiming petition and anſwers, it was 


Obſerved on the Bench: When the taking of graſſums is not 
prohibited by the entail, the ſucceeding heir has no claim on 
their account. It may often happen, that the ſucceeding heir of 
entail may reap no benefit from improvements, with the expence 
of which, however, he is burdened. One of the Judges thought, that 
there could be no doubt as to the right of taking graſſums, but 
that the act could not be fo conſtrued as to make the ſucceeding heir 
a loſer by the improvement of his eſtate, and that therefore no 


claim ought to lie againſt the defender, till the expiry of the 


current leaſes. 


The Court (28th November 1792) adhered to the interlocutor of 
the Lord Ordinary, decerning for the ſums libelled, but remitted 
to his Lordſhip to adjuſt the interlocutor, according to the 16th 
ſection of the ſtatute, that is, to allow the heir, inſtead of paying 
the money, to aſſign a third part of the free rents of the eſtate 
during his life, or till payment. | 


A reclaiming petition was followed with anſwers. In theſe pa- 
pers, little was ſaid on the general point above ſtated. But the 
defender had brought a reduction of the decree in favour of his 
father, on the head of minority and leſion, which the Lord Ordi- 
nary had conjoined with the proceſs at the inſtance of the truſtees, 
and various objections to the decree were now ſtated. In particu- 
lar, it was objected, that Sir Francis, in the notice given to the ſuc- 
ceeding heir of entail, inſtead of ſpecifying the kind of improve- 
ment intended, as required by the 11th ſection of the ſtatute, had 
contented himſelf with ſaying, that he meant to improve the 
tarms of A, B, and C,“ by planting, draining, and incloſing.“ 


The Court thought the information given was ſufficient to put 


the heirs of entail on their guard, and that no further ſpecification 
was neceſſary. The other objections may be ſufficiently under- 
ſtood from the interlocutor of the Court, © Finding the reſpondents 
* (truſtees) not entitled to charge money laid out in repairing 
farm-houſes or building lime-kilns, nor for building-houſes or 
out-houſes, which were not mentioned in the previous notices 
given to the heirs of entail, in terms of the ſtatute, nor for build- 
ings or improvements executed within three months ſubſequent 
to the ſaid notices, and with theſe variations, adhering to their 
interlocutor reclaimed againſt.“ 


cc 


Lord Ordinary, Dreghor. Aa. Lord Advocate, Wight, Alt. Tart. 
Clerk, Heme. 
D. D. 
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N* XVII. January 22. 1793s 


ALEXANDER ALISON, 


AGAINST 


The TRUSTEES of the Earl of Dundonald. 


TRUST. The truſtees in a family: ſettlement may pay to the creditor 
rimo venienti, till interpelled by legal diligence, and need not bring 


a multiple-poinding. 


Homas Earl of Dundonald conveyed his whole eſtate, real 
and perſonal, to truſtees, for the purpoſe of paying his debts 
and providing for his family. | 

The Earl died in 1778. The truſtees ſome time after took in- 
feftment on the deed, and acted under the belief that his ſubjects, 
if ſold to advantage, would be ſufficient for fulfilling all the pur- 
poſes of the truſt. | 

In order to pay the intereſt of the debts, and extinguiſh thoſe 
which were moſt preſling, they borrowed near L. 3000, on their 
own perſonal ſecurity. Of that ſum, only L. 325 was borrowed 
after February 1782. 

Among other debts, the Earl owed L. 1000 to a ſociety called 
the Exciſe Corporation, for which Mr Aliſon is caſhier. 

During the years 1779, 1780 and 1781, (and even before the 
truſtees borrowed any money), Mr Aliſon repeatedly demand- 
cd, not only the arrears of intereſt, which the truſtees paid, but 
the principal ſum, unleſs ſome additional ſecurity were given ; but 
he did not conſtitute the debt againſt them till February 1782. 
And in December 1782, he led an adjudication againſt the eſtate, 
in which the truſtees were called as defenders, and afterwards 
brought a proceſs of ranking and ſale. 

The lands were fold, and contrary to expectation the funds turn- 
ed out to be inſufficient to pay the debts of the Earl. 

In the ranking, the truſtees claimed to be preferred to Mr Ali- 
fon, for the ſums they had borrowed and applied to extinction of 
the Earl's debts, and 


Pleaded : Tt is the duty of a truſtee for creditors to bring them 
all into the field, by a multiple-poinding, and he cannot prefer one 
creditor to another, his appointment creating a ſtrong preſump- 
tion that the truſter is inſolvent. 

But the truſtee in a family-ſettlement is in a different ſituation, 
It is his duty to manage the affairs of his deceaſed friend bona fide, 

TI and 
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and in a rational manner; like him, while not interpelled by legal 
diligence, he may reduce effects into money, and diſcharge demands 
as they occur, Were it otherwiſe, no perſon would undertake an 
office of that nature ; 8th February 1710, Rankine againſt Johnſton, 
Fountainhall. | 

The truſtees in the preſent caſe acted op/ima fide ; and as they 
might have ſold the ſubjects to make the payments objected to, they 
muſt be indemnified for the obligations undertaken to prevent a | 
ſale at a diſadvantage, nor are they obliged to denude till they are Ld 
ſo. 79 


Anſwered : When the truſtees borrowed the money for which 
they are now demanding a preference, they were not ignorant of 
the exiſtence of this debt, and that payment of it had been demand- 
ed. The truſt gives them no powers, nor were they in bona fide 
to prefer one creditor to another. They can be in no better ſitua- | 
tion than the creditors to whom they have made payment ; and | 
having dons, no diligence, they muſt be poſtponed. 


The Lord Ordinary had preferred the truſtees only for payments 
made in diſcharying intereſt upon the whole debts prior to the ſe- 
queſtration, to the extent of the rents, and in diſcharging certain 
privileged debts, but not for the money expended in extinguiſhing 
the perſonal debts of the Earl. But, upon adviſing a reclaiming 
petition, with anſwers, the Court (5th December 1792) approved 
of the order of ranking produced by the common agent, according 
to which they were preferred even for the latter. 


And upon adviſing a ſecond reclaiming petition and anſwers, 
it was | 


Obſerved on the Bench : The truſtees in a family-ſettlement need 
not raiſe a multiple-poinding, but, like the heir, may pay primo 
venienti, until legally interpelled. : | 


The Lords © adhered.” 


Lord Ordinary, Monboddo. For the Truſtees, George Ferguſſon. 
For Mr Aliſon, G. Buchan-Hepburn. Clerk, Menztes. 
| D. D. 
| ; N* XVIII. | 
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1 Ne XVIII. January 25. 1793. 
5 MARION KILPATRICK, 


AGAINST 


JOHN MAC ALPINE. 
SOLIDUM ET PRO RATA.— Turok AND PUPIL, —A tutor named by a 


grandfather, who neglects to make up inventories, is liable in ſolidum, 


although appointed by the ſame deed truſtee over the pupil's eſtate. 


Ames KiLPATRICK appointed John Macalpine, John Eadie, and 
others, to be tutors and curators to Marion Kilpatrick, his 
grand-daughter. By the ſame deed, he named them his executors 
and truſtees over the whole ſubjects ſhe enjoyed from him, and de- 
clared, that they ſhould not be liable in /olidum, nor each for the 
* other, but each only for his own actual intromiſſions,*” Mac- 
alpine and Eadie accepted of theſe offices, but they made up no 
inventories of Kilpatrick's eſtate. Macalpine intromitted with 
ſome part of his effects; but the chief management devolved on 
Eadie, who afterwards became bankrupt, deeply in debt to his 
upil. 
4 When Marion Kilpatrick came of age, ſhe brought an action of 
count and reckoning againſt her tutors, concluding, that they ſhould 
be found liable /ingul: in ſolidum, becauſe they had neglected to 
make inventories of the ſubjects under their management. Ap- 
pearance was only made for Macalpine, who, in defence, 


- 4 
2 n 1 me 
om +) | : — 3 5 2 

oe NE og ee NT in” 8 : 

n W n 3 - As ER 45, . YA Rs aa” 1 £ . 7 

x * n : 1 rde Da : 8 3 7 

on ad 3 . oe 4 . : My 2 % ls en oh"! CARR "oy hens. 

+ — I * A k * ” 
RY” 0 INOS > X 
* , as a Sa i 


AED, 


1 oa 
ert / 


1 
— 


Pleaded : The defender acted not as tutor, but truſtee for Ma- 
rion Kilpatrick. Had another been appointed truſtee, the defender 
could not, as tutor, have interfered with the management of her 
eſtate. In fact, ſhe had no effects of which uu tutor he could 
make an inventory. Her ſole right in the eſtate of her grand- 
father conſiſted in the faculty of forcing the truſtees to denude in 
her favour. The acts 1672, c. 2. and 1696, c. 8. are therefore not 
applicable to the preſent caſe. And at common law, neither tutors, 
nor joint adminiftrators of any ſort, are liable further than for 
their own intromiſſions; Dict. vol. ii. p. 382. 383. 


* 8 n, 
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Anſwered: That tutors, even when appointed by the father, in terms 
of the act 1696, c. 8. are, if they neglect to make up inventories, 
liable /inguli in ſolidum, was the unanimous judgment of the Court 
in the caſe, Toth July 1788, Henderſon againſt Duff and others. 
A father may often find it convenient to veſt the tutors of his chil- 
dren with the additional character of executors or truſtees. And 
this mark of confidence, ſo far from diminiſhing, ought rather to 
increaſe their obligation to a faithful diſcharge of their duty. Ac- 

K cordingly, 
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cordingly, in a caſe not collected, roth March 1790, Hawkins a- 
ainſt Hamiltons, it was found, that a perſon who had been nomi- 
nated by a father, both tutor and executor to his child, by ne- 
glecting to make an inventory, ſubjected himſelf to the penalties of 
the act 1672. The contrary doctrine would indeed operate as a 
virtual repeal of the acts 1672 and 1696. 
Beſides, it is the opinion of Mr Erſkine, b. 1. tit. 7. $27. in 
which he is ſupported by ſeveral other writers on the ſubject, and 
the deciſions quoted by him, That even at common law, tutors are 


liable /anguli in ſolidum. 
The Lord Ordinary reported the cauſe on informations. 


One of the Judges ſeemed inclined to find the defender liable 
only for his own intromiſſions, on the preſumption of his having 
managed the eſtate merely in the character of truſtee. He thought 
that in a caſe where no fraud was alleged, a ſevere interpretation 
of the ſtatutes might be dangerous, by deterring many from accept- 
ing of gratuitous offices of this nature. 


The Court, however, were of opinion, That there was great 
negligence in the conduct of the defender, and that the point was 
already in a great meaſure ſettled by the decifion, Hawkins againſt 
Hamilton. They alſo thought it would be attended with bad con- 
ſequences, to relax in any degree the ſalutary regulations of the 
ſtatntes 1672 and 1696. They therefore | 


Repelled the defences. 


Lord Reporter, Dreghorn. Act. Cullen. Alt. Dean of Faculty. Clerk, S:nclarr. 
N. D. 


Neo XIX. January 29. 1793. 


JANET MACDONALD, and JOHN DUFF, her huſband, for 
his Intereſt, | | ; 


AGAINST 


DB AIVED DOTIG. 


 HusBanD AND WIFE. —Efeft of a general renunciation of the jus 
mariti. Every thing in the wife's poſſeſJion, except her paraphar- 
nalia, 2s preſumed to belong to the huſband, till the contrary is proved ; 
even although a few years before he had obtained a decree of ceſſio 
bonorum, | 


* Dorr, in 1787, obtained a decree of ceſſio bonorum. In this 


action David Doig was called, among his other creditors. 
Near 


— - 4 
4 = ; * 5 
_ 8 o * — A T 
IT: A 2 
W * 1 0 7 71 14 
- a5 2, "os r 2 3 8 
Lakes cnet 3 RT. 
P Fe IT et I OE Fo | 8 


= £ 
* 0 
ö WIL 
N 
+ {Y} 


Jan. 1793. CODUDRT OF SESSIUN. | 39- 
| Near two years after, Duff married Janet Macdonald. In an 
antenuptial marriage-contract, proceeding on the narrative of her 
being poſſeſſed of perſonal effects at leaſt to the extent of L. 200, 
he renounced his jus mariti ; and ſhe conveyed to truſtees the whole 
perty which ſhe then poſſeſſed, or ſhould afterwards acquire, 
hout inventory or ſpecification; but the truſtees never took 
any poſſeſſion. : : 

Duff and his wife have ever ſince their marriage kept an alehouſe. 

In March 1791, David Doig ſent a meſſenger to poind his houſe- 
hold- furniture. The meſſenger, on going to the houſe, was told 
that the furniture belonged to Janet Macdonald; and, on his in- 
ſiſting to proceed in executing the diligence, the paid him, under 
proteſt, L. 5:7: 6, being the amount of the debt and expences. 
But the afterwards brought an action for repetition of that ſum, 


and for damages. The defender 


Pro 


Pleaded : It is no doubt true that a marriage- contract may be ſo 
framed as to exclude the huſband's jus mariti over the perſonal pro- 
perty of the wife; 23d June 1730, Walker, Dict. voce Huſband 
and Wife; 5th February 1745, Dalrymple againſt Murray, Falc. 
Kilk. But it would be dangerous to give that effect to a con- 
tract like the preſent, where no inventory of the property con- 
veyed was made up, and where conſequently it might be made a 
cover for ſecreting the effects of the huſband to any amount, and 
for any length of time, even where the wite had never had any 
property of her own. 

At any rate, every thing in the wite's poſſeſſion, and the money 
paid by her in the preſent caſe, muſt be preſumed to belong to the 
huſband till the contrary is proved. A preſumption which is not 
removed by Duff having formerly been bankrupt. 


Anſwered : If to exclude the diligence of her huſband's creditors, 
it were neceſſary that the marriage- contract ſhould ſpecify every 
article of the wife's property, no perſon in Janet Macdonald's fi- 
tuation in life could ever enjoy that benefit, Her property con- 
ſiſting of her ſtock in trade, as keeper of an alehouſe, and a few ar- 
ticles of houſehold-furniture, being conſtantly liable to alteration. 

The general terms of the contract create no ſuſpicion of an in- 
tention to defraud in this caſe ; where, on the one hand, the con- 
tract affords evidence that the wife had property ; and, on the 
other, the huſband having ſo recently obtained a ceſſio bonorum, ren- 
ders it improbable that he can have any ; unleſs he has fraudulently 
ſecreted it from his creditors, which is not to be preſumed. And 
if the poinding attempted was illegal, the extorting money, in or- 
der to prevent it, muſt be equally ſo; 2oth February 1782, Hen- 
derſon againſt Buddo. : | | 


The Lord Ordinary had ſuſtained the claim to the extent of re- 
petition of the money, and expences of proceſs. 


This interlocutor having been brought under review, by a reclaim- 
ing petition and anſwers, the Court, on the 4th December 1792, 
adhered, * in reſpe& no proof was offered by either party.” 

3 But 
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But upon adviſing a ſecond reclaiming petition and anſwers, 
it was | 


Obſerved on the Bench: That the former interlocutor would 
have been attended with very dangerous conſequences. Some 
Judges ſeemed to think, that a ſpecification of the ſubjects in an 
inventory was abſolutely neceſſary to make a contract of this na- 
ture effectual; for that although an actual and viſible eſtate be- 
longing to the wife might by an antenuptial contract be ſecured 
againſt the huſband's jus mariti, a general ſtipulation that ſo much 
money ſhould belong to her, would be liable to much abuſe. But 
all agreed, that every thing in the poſſeſſion of the wife muſt be 
preſumed to be the huſband's till the contrary was eſtabliſhed, 
and that this preſumption was not removed by his having for- 
merly obtained a decree of ceſſio bonorum. 


The Lords aſſoilzied the defender, and found the purſuer liable 


in expences. 


Lord Ordinary, Dregborn. Act. William Robertſon, Cha. Hope. 
Alt. John Dickſon. Clerk, Menzies. 
| D. D. 


N* XX, January 31. 1793. 
Mrs ELIZABETH ROSS, 


SS STALINST 
The TRUSTEES of Hugh Roſs. 


HERITABLE and MovEaBLE.—When an adjudication is led on a move- 
able debt by a factor loco tutoris, the debt remains moveable as to ſuc- 


celſion. 


He Ross died in London in the year 1775, leaving a widow 
and two ſons, Hugh and Andrew-William. Hugh the eldeſt 
ſucceeded to the whole of his father's landed property. As a 
proviſion for Andrew-William, his father granted a bond for 
L. 10,000 to certain truſtees, for his behoof, payable at his ma- 
Ority. 

f Mr Roſs left his affairs in conſiderable diſorder, and his eldeſt 
ſon having contracted large debts, the truſtees of Andrew-William 


| in 1776 thought it neceſlary to raiſe an inhibition againſt him. 


Andrew-William attained the age of majority in 1777 ; but ha- 
ving ſoon after become inſane, the Court of Seſſion named a factor 
loco tutoris, to take charge of his intereſt. 
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In 1786, the creditors of Hugh Roſs the ſon brought an action 
of ranking and ſale of his whole landed property. Aud in 178, 
the factor loco tutoris of Andrew-William obtained an adjudication 
over it, in ſecurity of the ſums contained in the above mention- 
ed bond of proviſion. 

Andrew- William died in 1791, leaving no iſſue. 

Hugh Roſs ſerved heir in general to his brother, and on that 
title executed a conveyance of the bond of proviſion and adjudi- 
cation in favour of certain truſtees, for behoof of himſelf and his 
creditors. 

Theſe truſtees applied for an interim warrant for L. 10,000 on 
the purchaſers of part of Hugh's landed property, to account of 
this debt. 

Elizabeth Roſs, the mother of Andrew-William, oppoſed this 
warrant, on the ground,- that notwithſtanding the adjudication, 
the proviſion ſtill continued moveable as to ſucceſſion, and that 
as Andrew-William had his domicil in England, the diviſion of 
his executry muſt be regulated by the law' of that country, by 
which ſhe was entitled to an equal ſhare with his ſurviving bro- 
ther, in terms of the ſtatute 1 James II. c. 17. In ſupport of her 
claim, it was 


Pleaded : A creditor having the free adminiſtration of his own 
affairs, who leads an adjudication upon a perſonal debt, if he does 
not guard againſt it by proper deeds, muſt be preſumed to have 
intended an alteration in the courſe of his ſucceſſion. But when 
the adjudication is led by thoſe acting for a perſon diſabled by 
non-age or fatuity, from diſpoſing of his property, there is no 
room for this preſumption. Hence it is fixed, that no deed of a 
guardian can affect the ſucceſſion of his ward; Bankt. vol. i. 
p. I69. ; Fount. 12th July 1688, againſt 
It is true, indeed, that in this caſe from Fountainhall, the altera- 
tion in the ſtate of the pupil's property aroſe from the tutor's vo- 
luntary act, whereas, in the preſent caſe, the adjudication was ne- 
ceſſary, in order to ſecure the debt. But whether the deed be vo- 
luntary or neceſſary, ſeems unimportant, as the general principle 
applies equaily to both. | 

2dly, Even if a proper tutor could, by leading an adjudication, 
alter the line of his pupil's ſucceſſion, an adjudication led by a 
factor loc tutoris can have no ſuch effect. It is clear, from the 
preambie of the act of ſederunt 13th February 1730, under which 
ſuch factors are appointed, that their whole duty conſiſts in pre- 


ſerving the eſtate entruſted to their management. No ſtep, there- 


fore, taken with this view, ſhould alter the courſe of its ſucceſ- 
ſion. Beſides, when a tutor adjudges the eſtate of his pupil, the 
adjudication is led in the pupil's name ; but here the adjudication 
went out in the name of the factor; ſo that the intereſt of An- 
drew-William Roſs, at his death, had reſolved into a perſonal 
claim againſt the factor, which muſt of courſe deſcend to his ex- 
ecutors. 

3˙⁰ĩ , It is not in conſequence of the adjudication, but of the in- 
hibition in 1776, that any part of the debt is recovered. The in- 


tereſts produced for prior adjudgers exhauſt the whole price of 
the. 
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the eſtates in Scotland. But an inhibition neither alters the nature 
of the debt nor its courſe of ſucceſſion. 


Anſwered : I/, It is not the preſumed will of the proprietor, 
but the nature of the ſubject which regulates, whether as heritable 
it ſhall deſcend to the heir, or, as moveable, go to the neareſt in 
kin; nay, it often devolves in direct oppoſition to his intention, 
In the caſe of Roſs againſt Roſs ®, in 1770, ſums ſecured by ad- 
judication went to the heir at law againſt the enixa voluntas of 
the deceaſed. See alſo Waddell againſt Colt, 13th February 1789. 
Upon this principle, teſtamentary deeds, bequeathing heritage, 
and diſpoſitions on deathbed, are ineffectual againſt the heir. For 
the ſame reaſon it is not the citation in an action of adjudication, 
although it is then that the creditor ſhows his intention of alter- 
ing the nature of the debt, but the decree pronounced upon it, | 
which renders a perſonal debt heritable ; Erik. b. 2. tit. 2. $14, 
And, on the other hand, the mere intention of the proprietor to con- 
vert his heritable into moveable property, does not make it Joſe 
its heritable quality; 12th November 1728, Reids againſt Camp- * 
bell, ſtated in Dict. vol. i. p. 374. 3 Preſident Falconer, 17th Janu- 
ary 1683, Wiſhart againſt the Earl of Northeſk. The right to a 
debt may even deſcend partly to the heir, and partly to the exe- 
cutor, although it is impoſſible to ſuppoſe, that the predeceſſor inn; 
tended ſuch a deſtination ; Kilk. p. 245. 13th June 1748, Sir Wil-. 
liam Dunbar againſt the Executors of Brodie. | 4 = 

Even the voluntary acts of a tutor affect the pupil's ſucceſſion; 
Stair, b. I. tit. 6. $ 36. ; Erſkine, b. 1. tit. 7. $18.; Bankton, b. 1, 
tit. 7. $29. and 36.; Harc. p. 296. 19th July 1671, Sharp againſt = 
Crichton. And that his neceſlary acts, ſuch as the preſent, have 
that effect, has never before been diſputed. 

224, A factor loco tutoris has nearly the ſame powers with a tutor; 
Kilkerran, 13th January 1747, Robina Pollock, 17th June 1758, 
Brown againſt Scouler. What is ſaid of the adjudication veſting 
in the factor loco tutoris, and not in the pupil, is impoſſible ; for 
then it would follow, that the debt could exiſt in the one, and the 
adjudication for the debt in the other. But even if the debt and 
the adjudication could be thus ſeparated, it would not avail the ob- 
jector; for a perſonal right attached to an heritable ſubject. is e- 
qually heritable with the ſubject itſelf. The factor held the ſub- 
ject in truſt, and the claim againſt him was to denude. 

3d, It was ſolely in virtue of the adjudication that a ſecurity 
was created over the eſtate, by which the debt can be recovered. 
The inhibition had merely the negative effect of annulling poſterior 


Tights; Erkine, b. 2. tit. 11. $13. 
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The Court were of opinion, that there was no difference be- 
tween an adjudication led by a factor loco tutoris and a proper tu- 
tor. And a great majority thought, that although both might 
better the ſecurity of the pupil, by converting his moveable eſtate 


into heritable, yet no deed of either could alter the line of his ſuc- 
ceſſion. 


* Not yet collected. 
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ceſſion. It was further obſerved, that the circumſtance of a ſub- 
ject heritably ſecured going to the neareſt in kin, was not at all 
adverſe to the analogy of our law in other caſes. It was upon the 
ſame principle, that requiſition uſed by a creditor upon an infeft- 
ment of annualrent made the ſum in the right moveable, although 


the infeftment remained. 


One of the Judges wiſhed to make a diſtinction between the vo- 
luntary and neceſſary acts of a tutor, and to conſider the latter as 
having in all reſpects the ſame effect with thoſe of the proprietor 
himſelf, But it was ſuggeſted; that this would leave the matter 
on too looſe a footing, and involve parties in a proof of the ne- 
ceſlity of altering the ſecurity in every particular queſtion. 


The Court found, © That the debt in queſtion was moveable in 
* regard to ſucceſſion.” 


A reclaiming petition againſt this interlocutor was refuſed, with- 
out anſwers, | 


Lord Reporter, Swinton. For Mrs Roſs, Wight, M. Rofs. 


Alt. Honyman et alii. | Clerk, Sznclarr. 
R. D. 
— ..... — 


February 1. 1793. 
HENRY PEIRSE, and others, 


AGAINST 


Mrs ELIZABETH ROSE 


IN HIBTrIox.—An inhibition againſt a perſon out of Scotland, is effetual 
againſt all his lands within the kingdom, if publiſhed at the market- 
croſs of Edinburgh, and pier and ſhore of Leith. 

He. Ross was proprietor of certain lands lying in the ſhires 

of Ayr and Roſs, which were brought to judicial ſale. 

In the ranking of his creditors, Elizabeth Roſs produced as her 

intereſt, a claim ſecured by an inhibition which was executed a- 

gainſt Hugh Roſs, as forth of the kingdom, at the market-croſs of 

Edinburgh, pier and ſhore of Leith, and was publiſhed againſt the 

lieges both there and at the market-croſs of Ayr, the head burgh 


of the county where he generally reſided when in Scotland, It 
2 8 Was 
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was regularly recorded, with all theſe executions, in the general 


regiſter at Edinburgh. | 
To this inhibition Henry Pierſe and other creditors of Hugh 


Rolls 


Objefed: That as it had not been publiſhed at the head burgh of 
the ſhire of Roſs, it could not be effectual as to the lands belong- 
ing to the common debtor in that county. The object of publica- 
tion is to give warning to the lieges (who are always preſumed to 
be within the kingdom) of the debtor's ſituation; it muſt be made 
therefore at the head burgh of the county where the debtor re- 
ſides; and if he is out of the kingdom, at the head burgh of every 
county in which his property is ſituated; gth June 1752, Black- 
wood againſt the Creditors of Hamilton. 


Anſwered If the debtor is within Scotland, it is ſufficient that 
an inhibition be publiſhed at the market-croſs of the head burgh 
of the county where he reſides, in order to be effectual againſt 
his heritage wherever ſituated; and if he is out of the kingdom, 
it is only neceſſary for this purpole, that it ſhould be publiſhed 
at the market-croſs of Edinburgh, as the commune forum, and at the 
pier and ſhore of Leith. The publication at the market-croſs of 
Ayr, in the preſent caſe, was merely uſed o majorem cautelam. If 
publication at the market-croſles of the head burghs of every 
ſhire where the lands lie, were required, no inhibition could be 
depended upon, with reſpect to the debtor's ſubſequent acquiſi- 
tions, unleſs it were publiſhed at the market-croſs of the head burgh 
of every county in Scotland; Stair, b. 4. tit. 50. F 10. ; Macdowall, 
b. 1. tit. 7. $136. ; Erſkine, b. 2. tit. 11. $6, 


The Court, upon the ground ſtated for Mrs Roſs, © Repelled 
« the objection.” 


Lord Ordinary, Swinton. Act. Rolland, Swinton. Alt. Wight. 
Clerk, Sinclair, ; 
R. D. 


2 Ten N* XXII. 
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N* XXII. February 1. 1793. 
The CREDITORS of James Stein, 


426 41 


NEWNH AM, EVE RET T and Company. 


RIGHT IN SECURITY.—An indefinite ſecurity cannot be created on an 
heritable bond, 


| AMES STEIN conveyed to Newnham, Everett and Company, an 

J heritable bond for L. 12,000, ſecured by infeftment, as a cor- 
roborative ſecurity for the ſums which they ſhould advance on a 
caſſ- account to Buchanan and Company, with whom Stein was 
connected in buſineſs. 

The conveyance was ſilent as to the extent of the ſum for which 
the bond was pledged. 

Newnham, Everett and Company took infeftment on this con- 
veyance, and both before and after doing ſo, they made large ad- 
vances to Buchanan and Company. In a reduction, at the inſtance 
of Stein's creditors, the Court, on the 14th November 1789, and 
afterwards the Houſe of Lords, found, that the infeftment could 
have no effect as to ſums advanced poſterior to its date. 

A doubt having been ſtarted when the laſt interlocutor was pro- 
nounced, how far the conveyance was effectual at common law, 
even for ſums advanced prior to the infeftment, the creditors now 
ſhaped their objection accordingly, and 


Pleaded The proprietor of a moveable ſubje& may lawfully 
impignorate it for a future as well as for a preſent debt, for a debt 
of indefinite as well as one of a definite extent, and the delivery of 
the ſubject completes the right of the creditor. 

But as in heritable property actual delivery is impoſſible, if a pri- 
vate agreement betweenthe parties were ſufficient to conſtitute a bur- 
den on it, there would be no way by which a previous incumbrance 
could be diſcovered. To ſupply this defect, heritable bonds, and o- 
ther rights in ſecurity were introduced, which are not effectual till 
an infeftment taken on them has been recorded; and the records 
would but ill anſwer the purpoſe intended, if it were not eſſential 
to ſuch rights, that they ſhould expreſs the name of the creditor, 
and the nature and extent of the debt. Hence, although this prin- 
Ciple was little attended to in the older practice of the Court, it 
is now completely eſtabliſhed, that no indefinite burden can exiſt 
upon land; Dict. vol. ii. p. 66, 67. 1734, Creditors of Maclellan *; 
zoth June 1739, Creditors of Broughton againſt Gordon; Kilk. 


21ſt February 1765, Stenhouſe againſt Innes and Black. The 
Do M conveyance 


* Not collected. 
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conveyance in queſtion, therefore, as being clearly of that deſcrip- 
tion, muſt be reduced. 


Anſwered : There is a material diſtinction between the caſe where 
an indefinite burden is impoſed on /and, and to which all the caſes 
quoted relate, and the preſent, where it is to be impoſed on an 
heritable bond already ſecured upon land. As the value of land 
is indefinite, the extent of the burden in the former cannot be diſ- 
covered from the records. But the value of the bond is definite, 
and if conveyed without limitation, it muſt be preſumed to be 
burdened to the utmoſt extent, in the ſame manner as if it had been 
ſo expreſſed in the conveyance, The records thus aſcertain both 
the extent of the burden chargeable on the lands, and the amount 
of the debt for which the bond is impignorated. 

The poſſeſſion of an heritable as well as that of a perſonal bond, 
may be transferred to a creditor, and unleſs in ſo far as the holder 
is reſtrained by the act 1696, there ſeems no good reaſon why 
both may not be impignorated with the ſame freedom. 


The Lord Ordinary reported the cauſe on informations. 


| Obſerved on the Bench: It has long been eſtabliſhed, that no in- 
definite burden on land can be ſupported. There is no room for 
diſtinguiſhing between a landed eſtate and an heritable bond ; both 
are held by feudal tenures, and the burdens on both ought to be 
public. Although the bond aſſigned is definite, the ſecurity Crea- 
ted on it is indefinite, | 


The Lords pronounced the following interlocutor : “ Find the 
* conveyance granted by James Stein of the heritable bond grant- 
« ed by Robert to James Stein, over the lands of Kincaple, be- 
“ longing to Robert, was an indefinite ſecurity, and therefore 
* cannot be ſuſtained, ſo as to create a preference to Meſſrs Newn- 
„ham, Everett and Company, in a queſtion with the other credi- 
* tors of James Stein; and therefore reduce, decern, and declare 
* accordingly ; repel the claim made by Meſſrs Newnham, Eve- 
„ rett and Company for the expences deburſed by them in this 
© cauſe previous to the agitating the point now under conſidera- 
* tion, and find expences due to neither party *.“ 


Lord Ordinary, Swinton. Act. Dean of Faculty, Maconochie. 
Alt. Wight, Hay. Clerk, Sir James Colquhoun. 
D. D. 
N*XXIII, 


* The defenders contended, that the purſuers plea was incompetent, becauſe the final 
interlocutor of the Court, authoriſing a partial reduction only in an action where a total 
was ſought, implied that guoed ultra the defence was well founded, and, at any rate, 
that they muſt be entitled to the expence of the previous litigation. The Court were 
not moved by this objection. There is nothing, it was obſerved, to hinder a purſuer 
from inſiſting ſeparately on different grounds of reduction. 
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N* XXIII. February 7. 1793. 
JAMES HENDERSON, 


AGAINST 


WILLIAM SEGTT 


WRONGOUS, IMPRISONMENT.—AC 1701, c. 6.—4 perſon in ſuſpicious 


circumſtances may be impriſoned, though no information has been lodged + 


that the crime of which he 1s ſuſpeted has been committed. 


PuBLic OFFICER. —Favourable ſituation of a public officer, acting bona 
fide in the diſcharge of his duty. 


N the 13th November 1788, a reputable jeweller in Edin- 
() burgh ſent information to the office of the Sheriff- clerk, that 
a valuable diamond-ring had been left at his ſhop by James Hen- 
derſon, a perſon of a mean appearance, who might be ſuſpected of 
having got it by diſhoneſt means, and who had promiſed to return 
at a certain hour, to get his opinion of its value. Henderſon was 


in conſequence apprehended, and brought before the Sheriff, when 


being examined, he declared, that on his return from London, 
where he had been for ſome time a menial ſervant, having occa- 
ſion to ſtay ſome days at Berwick, he bought the ring there for 
7s. 6d. from a glazier's apprentice, whoſe Chriſtian name was 
Thomas, but whoſe ſurname was unknown to him. He was con- 
firmed in this account of the matter by another perſon who had 
been preſent at the purchale. | 

Mr Scott the procurator-fiſcal ſuſpecting the truth of this ſtory, 
applied for a warrant of commitment, which was obtained, and 
put in execution. On the ſame day he wrote to the Mayor of 
Berwick, making inquiries concerning Henderſon's ſtory. By 
return of poſt, he received an anſwer, by which it appeared, that 
Henderſon had told the truth, and he was in conſequence imme- 
diately liberated. | | 

Henderſon then commenced an action of wrongous impriſon- 
ment, oppreſſion and damages, in which he called as defenders the 
Sheriff: ſubſtitute, the gaoler, and Mr Scott, and founded both on 
the common law and the act 1701. But at an early ſtage of the pro- 
ceſs he conſented, that the jailor ſhould be aſſoilzied, and limited 
his concluſions againſt the other defenders to a claim of damages 
at common law, in which he 


Pleaded : A Magiſtrate is not warranted to grant, nor a public 
officer to apply for an order to apprehend, and ſtill leſs an order to 
incarcerate, for a criminal cauſe, without previous knowledge, or 


at leaſt credible information of a particular offence having been « 


3 committed. 
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committed. Where this has been obtained, the officer of police 
muſt indeed be allowed a conſiderable latitude in proceeding againſt 
whatſoever perſon, any, even ſlight, if probable grounds of ſuſpi- 
cion fall; and if in this way an innocent perſon ſhall ſuffer confine- 
nient, it is an injury which muſt be ſubmitted to for the ſake of the 
general ſafety. But he cannot be allowed to infer from cir— 
cumſtances, though ſeemingly unaccountable, both the corpus de- 
licti itſelf, (of which no intelligence has been got), and the guilt of 
the ſuſpected perſon. In this caſe a few days were ſufficient to 
vindicate the purſuer from ſuſpicion; but the ſame principle, had 
a much longer delay been neceſſary, would have juſtified a ſimilar 
conduct. This diſtinction, which is not contradicted by any au- 
thority in the law of Scotland, 1s completely eſtabliſhed by the 
law of England. Blackſt. b. 4. chap. 21. $1. 

At any rate, an innocent perſon impriſoned in ſuch circumſtan- 
ces, !hould recover the actual loſs ſuſtained by him. 


Anſwered : A Magiſtrate may impriſon on ſuſpicion of an inten- 
tion to commit a crime. A conſtable may detain a ſuſpicious per- 
ſon till he is examined by a Magiſtrate. A private perſon may do 
the ſame thing when he ſees people quarrelling, or uſing threaten- 
ing expreſſions to each other ; and ſurely the detection of a crime, 
which may, and 1s on likely grounds believed to have happened, is 
as important to ſociety as the prevention of a crime which may 


poſſibly be committed. | 
Yet the unavoidable conſequence of the purſuer's doctrine would 


be to allow the moſt notorious thief or robber, however incre- 


dible his ſtory, or ſuſpicious his ſituation, to diſpoſe of his goods 
with impunity, provided he could outrun the news of his guilt. 

As there are ſcarcely any ſyſtematic authors on the criminal law 
of Scotland, no direct authority can be adduced in ſupport of what 
has been ſaid ; but it may be inferred from Mackenzie, from the 
act 1661, chap. 38. and from the act 1701, which relates chiefly 
to commitment for trial, and not to commitment for examination 
and inquiry, as in the preſent caſe; and it is aſcertained by daily 
practice both in this country, and in England, whatever may be 
the theory in the latter kingdom. 


Replied : Greater latitude may frequently be allowed for the 
revention than for the detection of crimes ; to prevent a murder, 
- than to detect the perſon guilty of it ; to prevent a riot, by which 
the lives of thouſands may be endangered, than to detect the riot- 
ers after the quiet of the country 1s reſtored. 

The ſtatute 1661, chap. 38. introduces certain exceptions to the 
general rule, and 1s in other reſpects a confirmation of it. 


The Lord Ordinary reported the cauſe on informations. 


Obſerved on the Bench: The act 1701 is inapplicable. When the 
information on which a warrant 1s granted is calumnious, the only 


remedy is an action of oppreſſion and damages at common law; 
2 but 
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but here the conduct of the defenders was completely juſtified by 
the circumſtances of the caſe and daily practice. 


A ſecond branch of the purſuer's claim it may be ſufficient bare- 
ly to mention. By a ſecond letter from the Mayor of Berwick, 
received a few days after the former, Mr Scott was informed, that 
the ring in diſpute had been found upon the Calt-hill, which is ſi- 
tuated about a quarter of a mile north from Berwick on the Scotch 
road. On this information Mr Scott kept the ring, both in order 


to diſcover the real owner, and becauſe, as a waif, it belonged to 


the Crown. The purſuer preſented two petitions to the Sheriff to 
have 1t reſtored, which being refuſed, he complained by bill of ad- 
vocation. A proof was allowed, from which it appeared, that the 
Calf-hill was within the territory of the town of Berwick. The 
right to the ring was therefore to be regulated by the law of Eng- 
land, by which waifs belong to the finder. The ring was accord- 
ingly reſtored. The purſuer claimed from Mr Scott damages for 
its being ſo long withheld, and the expence of recovering it. * 


Obſerved on the Bench : Perhaps Mr Scott ought to have reſtored 
the ring after keeping it a year. But there being this material 
difference between the ſituation of a public officer and an indivi- 
dual, that the former is obliged in duty to interfere, while the lat- 
ter is not, it would be dangerous to ſubject him to damages, when 
he acted bona fide, and without any view to his own intereſt, as he 
could not have been the King's donatory. 


The Court unanimouſly “ ſuſtained the defences, and found no 
ground for damages“ on either concluſion of this action. And 
by a narrow majority, chiefly becauſe there was no fund from 
which Mr Scott could be indemnified, they found the purſuer not 
entitled to the expence of the former litigation. 


Lord Reporter, Eſgrove. Act. Dean of Faculty, D. Douglas. 
Alt. Lord Advocate, Cha. Hope. Clerk, Michelſon. 
” D. D. 


The proceſs for recovery of the ring had been remitted to the action of damages, in 
order to obtain a judgment of the Court on the article of expences. 
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N*? XXIV. February 8. 1793. 
The MINISTER of the Pariſh of Falkland, 


AGAINST 


DAVID JOHNSTONE, and others. 


GLEBE. —When a miniſter is deprived of his manſe and glebe, by a con- 
tract, which is ſaved from reduction by a preſcriptive title, he is never- 


theleſs entitled to a new diſgnation. 


N the year 1650, a contract was made between the miniſter of 
I Falkland and the titular of that pariſh, whereby the former, 
with conſent of the preſbytery, gave up his manſe and glebe, and 
in lieu thereof accepted of the annual payment of a chalder of 
bear out of the teinds. 

Mr Brown, the preſent incumbent, brought a reduction of this 
tranſaction againſt the preſent poſſeſſor of the glebe ; but he ha- 
ving founded his defence on a preſcriptive title ſufficient to ex- 
clude, was aſſoilzied. 

Upon this the miniſter applied to the preſbytery, to deſign him 
a new manſe and glebe, which they did accordingly ; and he then 
renounced all claim to the chalder of bear, 

The ſentence of the preſbytery was brought under review by 
ſome of the heritors, who | 


Pleaded: The contract 1650, until it be legally ſet aſide, is bind- 
ing upon Mr Brown and all future incumbents. The preſbytery 
have no right to judge of its validity, which, however, they have 
virtually done, by their proceedings in this caſe. 

24ly, The preſent poſſeſſor of the old glebe has acquired a pre- 
ſcriptive right to it. The heritors ought not to ſuffer from the ne- 
gligence of the miniſters, in delaying ſo long to challenge the 
contract. The purſuer therefore cannot claim a new deſignation; 
Edgar, 10th June 1724, Miniſter of Stoniekirk againſt Maxwell. 

34ly, The contract is homologated by conſtant obſervance for 
nearly a century and a half, on the part of Mr Brown and his pre- 


* deceſlors. 


Anſwered : As it has been found, that the old glebe cannot be 
recovered, a decree of reduction of the contract would be altoge- 
ther incpt. 

24ly, The contract was undoubtedly illegal; 1572, c. 48. 14th 
May 1791, Miniſter of Little Dunkeld. The right of bringing it 
under reduction was not confined to ſucceeding incumbents. The 

I | heritors 
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heritors themſelves had a title to purſue, and therefore it is more 
reaſonable that they ſhould ſuffer from their having omitted to do 
ſo, than that the preſent incumbent ſhould be injured by an illegal 
tranſaction, with which he had no concern. If it were held, that 
an incumbent 1s tied down by the culpable omiſſions of his pre- 
deceſſors, all the enactments of the Legiſlature, guarding againſt 
the dilapidation of benefices, would be fruſtrated. _ 

34ly, The taking benefit of a reducible right, while it ſubſiſts, 
does not infer homologation; 27th February 1688, Chalmers a- 
gainſt Wood; 12th March 1684, Archbiſhop of St Andrew's a- 
gainſt Bethune, ſtated in the Dictionary, voce Homologation, p. 382. 


it therefore ought not, ex paritate rationis, to bar a miniſter from 


applying for a new deſignation, his only mode of redreſs, when 
precluded by preſcription from recovering the ipſum corpus of the 
glebe which has been dilapidated. 


The Lord Ordinary ſuſtained the defences of the heritors. 
On adviſing a reclaiming petition, with anſwers, it was 


Obſerved on the Bench: Every clergyman muſt reſide within his 
pariſh, and every miniſter of a landward parith is entitled to 
manſe and glebe, beſide a ſuitable proviſion out of the teinds. 
The tranſaction 1650 was therefore unlawful, and the miniſter is 
of conſequence entitled to another manſe and glebe. 


The Court unanimouſly altered the interlocutor of the Lord Or- 
dinary, and found, that © the petitioner, notwithſtanding of the 
contract 1650, is entitled to a manſe and glebe, in the ordinary 
© courſe of law.“ 


Lord Ordinary, Alva. For the Heritors, Wight. 
For the Miniſter, I/. Robert/on. Clerk, Sinclair. 
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No XXV. February 9. 1793. 
The CREDITORS of John Newlands, 


AGAINST 


ANDREW MACEENZIE. 


HvrOTHEC.—An agent ordained to make exhibition to his client's credi- 

tors, of his title-deeds, on getting a decree of preference for his account, 
on the produce of the ſubjects, and a warrant for payment out of the 
firft and readieſt of the funds in medio. | 


OuN NEWLAN DS owed Andrew Mackenzie, writer to the Sig- 

net, an account for buſineſs performed. His creditors demand- 

ed exhibition or inſpection of certain title-deeds belonging to him, 

in Mr Mackenzie's poſſeſſion, which he refuſed, till he got pay- 
ment of his account. 

The creditors had no objection that Mr Mackenzie's prefe- 
rence on the funds of the debtor ſhould be aſcertained by a de- 
cree of the Court, but inſiſted, that they ſhould have inſpection of 
the title-deeds. 

Mr Mackenzie 


ObjefAed : A third party may no. doubt call for exhibition of 
writings in modum probationis, although ſubject to the writer's hy- 
pothec, without paying his account; Dictionary, vol. i. p. 419. : 
But this is not competent to the employer, or to creditors ſtand- 
ing merely in his right; Kilkerran, voce Hypothec, No. 7. Wal- 
lace; 23d January 1773, Finlay againſt Syme; gth Auguſt 1781, 
Ranking of Provenhall. | 

From the peculiar ſituation of the property of Mr Newlands, 
there 1s reaſon to believe, that the creditors will not find it their 
intereſt to ſell it, ſo that the hypothec will thus be completely diſ- 
appointed. 


Anſwered : The deciſions above quoted proceeded on ſpecialties. 
If the title-deeds are not produced, the ſubjects muſt remain un- 
ſold, and the account unpaid. If they are produced, and the ſub- 
jects ſold, the objector will get payment; if they are not, he can 
ſuffer nothing by the production. 


The Lord Ordinary ordered the writings called for to be pro- 
duced, reſerving to Mr Mackenzie his right of hypothec. 


The Court, upon adviſing a reclaiming petition and anſwers, 
* remitted to the Lord Abercromby to aſcertain the amount of 
the petitioner's account; and upon the petitioner's lodging in 
* the clerk's hands the papers in queſtion, found him entitled to 

I | 2 
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« a warrant upon the factor, for the amount of the account, when 
© ſo aſcertained, out of the funds received or to be received by 
© him out of the ſubject in medio, and remitted to the Lord Aber- 
« cromby Ordinary to proceed accordingly.” 


* 


Lay 


Lord Ordinary, Abercromby. For Mr Mackenzie, G. Ferguſſon, Cha. Hay. 
Alt. Charles Hope, Clerk, Sinclair. 
D. TK 


N*e XXVI. February 9. 1793. 
JOHN SIME and his ATTORNEYS, 


AGAINST 


The CHILDREN of George Simpſon. 


WiTNEss. —Objeftion to a witneſs that he is a party in the proceſs, as 
attorney for the purſuer, found to be removed by his obtaining a bond 
relieving him from the conſequences of the action. | 


EoRGE S1mesoN having purchaſed ſome houſes from the Ear! 
of Findlater, John Sime, his ſon-in-law, advanced him 
L. 200, to enable him to pay the price, for which George Simplon 
granted a miſſive, obliging himſelf to give an heritable ſecurity 
over the ſubjects, as ſoon as his titles to them thould be made up. 
William Reid, town-clerk of Banff, who wrote the miſſive, and 
the Earl's factor, ſeem to have been the only perſons except Simp- 
ſon's own family who knew any thing of this tranſaction. Soon 
after the miſſive was granted, John Sime went abroad, and left 
with Mr Reid the charge of getting his heritable ſecurity made out. 
George Simpſon died without granting the heritable ſecurity, 
and Sime, wiſhing to recover his money, named Reid and others 
his attorneys, who brought an action againſt the children of George 
Simpſon, as repreſenting their father. 

The original miſſive was in the poileflion of one of the detend- 
ers, who ſaid ſhe had found it among her father's papers, and 
contended, that it had either never been delivered, or had been 
given up upon payment. Sime, on the other hand, alleged, that 
ſhe held it, as depoſitary for him. | 

A proof having been allowed, the purſuers propoſed to examine 
Mr Reid. This being oppoſed, the Lord Ordinary, © in reſpect 
* of his being one of the attorneys for the purſuer, and by that 
* means materially intereſted in the iſſue of the ciuſe, in hoc Hau 


* ſuſtained”? the objection, 


Upon 


4 


f! OF THE N XXVI. 


Upon which the agent of the purſuers granted and produced in 
procels an obligation, binding himſelf and his heirs to free Mr 
Reid of every claim which might ariſe againſt him, in conſe- 
quence of his being attorney in the action. 

The defenders ſtill 


Objected Mr Reid is a purſuer in this action, and is neverthe- 
leſs inſiſting that his own oath ſhould be taken; but as his intereſt 
in the iſſue of the cauſe was originally an unſurmountable objec- 
tion to his being admitted, (Erſkine, b. 4. tit. 2. H 25. 3 Dict. vol. ii. 
p. 524. v. Witneſs,) it would be dangerous, in point of precedent, 
to give the bond produced the effect of removing it; Dict. vol. ii. 
p. 526. v. Witneſs. | 


Anſwered : Mr Reid is merely a nominal purſuer. His intereſt 
in the iſſue of the cauſe, which was at firſt but contingent and 
remote, the principal purſuer being undoubtedly ſolvent, is now en- 
tirely done away; Dict. vol. ii. p. 526. 

Beſides neceſſary witneſſes, like the preſent, have in many caſes 
been admitted, even where they had a real intereſt ; Dict. vol. ii. 
p. 524, 525. vol. iii. p. 565.3 12th July 1743, Lindſay againſt Ram- 
ſay, Clerk Home; 19th December 1786, Scott againſt Caverhill. 

The Lord Ordinary allowed Mr Reid to be examined, reſerving 
all objections to his credibility. 


Upon adviſing a reclaiming petition and anſwers, the Court 
« adhered.” 


Lord Ordinary, YJuftice-Clerk, AR. M. Rofs. Alt. Honyman. 
Clerk, Gordon. 
| DD. 


1 N a XXVII. 
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N* XXVII. | - February 13. 1793. 


TEIND CGUET) 


Sir THOMAS DUNDAS, 


AGAINST. 


ROBERT BAIKTIE, and others. 


TE1inDSs.—When a joint feu-duty is payable for flick and teind, the pos- 
tion paid for the latter is free teind. 


HE Earls of Morton, from whom Sir Thomas Dundas deri- 

ved his right, held the earldom of Orkney and lordſhip of 
Shetland, with the teinds belonging to them, by a grant from the 
Crown in 1643, confirmed by various acts of Parliament. 

That family feucd out a great part of the lands contained in this 
grant, for payment of an annual feu-duty for ſtock and teind, with- 
out diſtinguiſhing the proportion payable for each. 

The miniſter of St Andrew's and Deerneſs in Orkney, having got 
an augmentation of ſtipend, Sir Thomas Dundas made up a ſcheme 
of locality, in which the augmented ſtipend was allocated, I/, On 
thoſe heritors who had no right to their teinds; and, 24/y, On 
thoſe who had acquired right to them by the feu-charters above 
mentioned, : | 

Mr Baikie and other heritors in this laſt ſituation, objected, that 
the part of the feu-duty payable by them to the titular for their 
teinds, muſt be conſidered as free teind, and allocated primo loco, 
and 


Pleaded :— When teinds are let in tack to the heritor, the tack- 
duty muſt be exhauſted before any further burden can be impoſed 
on him; Erſkine, b. 2. tit. 10. F51. Now there is no room for 
making a diſtinction between a tack and a feu of teinds ; both give a 
real right; a tack may be granted for a period equivalent to a per- 
petuity 3 17th November 1703, Wight againſt Earl of Hopetoun, 
Dictionary, vol. iii. Tack. And in both there is an irritancy nun 
ſolutum canonem, and a yearly payment, which is, or at leaſt in law 
is ſuppoſed to be the full value of the ſubject. 

When a titular is forced to fell his teinds at the rate of fix 
or nine years purchaſe, it is equitable that he ſhould be freed 
from, and that the landlord acquiring an heritable right for a price 
ſo inadequate, ſhould be burdened with all future augmentations. 
But if the ſame rule held where by an extrajudicial tranſaction the 
titular gets the yearly value of his teinds, the heritor would be ſub. 
jected in double payment of them. 


This 
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This objection is ſupported by 1587, c. 29. which is in full 
force, in all caſes where a proceſs has not been brought upon 
the ſubſequent ſtatutes, and by the following authorities, Forbes 
on Tithes, part 2. c. 6; Iith March 1684, Heritors of Tullialin 
againſt Colvill, Fountainhall, vol. i. p. 281. ; February 1738, Duke 
of Douglas againſt Elliot, Dictionary, Teind, p. 442.3 Erſkine, 


b. 2. tit. IO. \ 51. 52. 


Anſwered: The titular had an undoubted right to ſell the teinds 
to the heritors, in which caſe he would receive a price on which 
no future burden could be impoſed, and they would acquire the 

rivilege of drawing their own teinds, which could not atterward 
be allocated till the free teind was exhauſted, 

The objectors have by their feu-charters obtained a permanent 
heritable right to their teinds, very different from the temporary 
right of a leſſee, and for that reaſon their teinds have been alloca- 
ted only /ecunds loco. | | 

For theſe advantages they have given a valuable conſideration, 
and it cannot affect the rights of parties, whether it conſiſted in a 
price inſtantly paid, in a bond payable at a future period, or, as 
in the preſent caſe, in an equivalent annuity payable out of the 
lands; Erſkine, b. 2. tit. 10. $ 38. See alſo Forbes on Tithes, 


p. 290. 


The Lord Ordinary pronounced the following interlocutor : © In 
“ reſpect it is admitted, that part of the duties paid by the heri- 
* tors of the pariſh of St Andrew's and Deernels to Sir Thomas 
“ Dundas are teind-duties, finds, that theſe teind- duties are firſt 
to be allocated along with the other free teinds of the pariſh.” 


The Court © adhered”” by two conſecutive judgments *. 


Lord Ordinary, S:onefeeld. For the Objectors, Honyman. Alt. J. Robertſon. 
D. D. 


N*XXVIII. 


Similar judgments were pronounced in a caſe of the ſame kind, occurring between 
Mr Grahame of Kinroſs and his vaſſals. 
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NeXXVIII. February 13. 1793. 
(TEIND COURT.) 


DAVID WILKIE, 


AGAINST 


The HERITORS of the Pariſh of Cult. 


Communion ELEMENTS. — The Court cannot award an allowance for 
them out of the flock. 


N a proceſs of augmentation brought by Mr Wilkie, miniſter of 

the pariſh of Cult, the Court awarded to him by way of ſti- 

pend, the whole teinds, parſonage and vicarage, including there- 
* in L. 40 Scots for furniſhing the communion- elements.“ 

The purſuer preſented a petition, pray ing that the ſum allowed 
for communion- elements ſhould be increaſed. The petition was 
refuſed, without anſwers. 

A ſecond petition was offered for the f_- purpoſe, in which two 
caſes were ſtated where the Court, after the teinds were exhauſted, 
had burdened the heritors with a ſum for communion- elements, 
payable out of the ſtock. In anſwer to this petition, the heritors 


Pleaded : The teinds alone are burdened with the expence attend- 
ing the adminiſtration of the ſacrament ; and indeed the commiſſion 
of teinds has no authority to pronounce any decree which cannot 
be made effectual from them; 1572, c. 52.3 1592, c. 123. 166. ; 
1606, c. 2. 3 1017, c. 3. 1021, c. 5.3 1633 C 8. 19. ; 1661, c. 61.; 
1663, c. 28.3 1072, c. 15.; 1686, e. 22.3 1690, c. 30.; 1093, c. 23.; 
1707, c. 9.; Stair, b. 4. tit. I. §58.; Bankt. b. 2. tit. 8. § 165, 166.; 
Erfkine, b. 1. tit. 5. F 23.3 2 «th November 1778, Heritors of 
8 *; 17th June 1772, Robertſon againſt Lady F rances 

rſkine. 


Obſerved on the Bench : This Court has no unn over the 
ſtock. 


The petition was unanimouſly refuſed. E 
Act. Wm. Robertſon. Alt, R. Craigie, 
| D. D. 
P | N“ XXIX. 


* Not collected. 
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N* XXIX. February 19. 1793- 


WILLIAM MUIR, and others, 


SUHALINST 


WILLIAM MACBEAN, and others. 


BRH RovyaL.—The Magiſtrates and Towwn-council of Edinburgh 


have power to form and regulate ſocieties of porters, chairmen, &c. 
within the city. 


Diſbanded ſoldiers are not entitled to exerciſe a plurality of trades. 


HE porters of Edinburgh were firſt formed into a diſtin ſo- 
ciety, by an act of the Town-council, in 1738, by which 
they are allowed to exact admiſſion-dues, tic. for the benefit of 
their poor, and are ſubjected to a variety of regulations, in order 
to ſecure their good behaviour. The act declares, '* That no per- 
* ſon ſhall be allowed to labour or carry burdens within the city 
“in the character and ſtation of a porter,“ who does not obey its 
directions ; Maitland's Hiſtory of Edinburgh, p. 336, 337. 
The chairmen form a diſtin ſociety, and were put under regu- 


_ lations by the Magiſtrates in the ſame year. 


The act relating to the porters was reſcinded, and new regula- 


tions adopted, by an act of Council in 1762, by which it is pro- 


vided, that no chairman ſhall be allowed to enter into the ſociety 
of porters. 

In 1777, the Council framed additional regulations for that 
ociety 3 in particular, they prohibited the chairmen from in- 
terfering with the buſineſs of a porter, under this exception, 
“That they may carry furniture in flitting time, from the 15th 
* to the 3oth of May, on paying Is. 8 d. each every year into 


the porters box, for the uſe of the poor.“ 


A ſimilar regulation had been made annually for ſeveral years 
before. | 

It was declared by theſe acts, that the ſociety formed by them, 
and the regulations which they introduced, ſhould only continue 
during pleaſure, 

In ſpring 1790, the ſum to be paid by the chairmen for the pri- 
vilege of carrying furniture at flitting time, was by the ſitting 
Magiſtrate increaſed to 2s. 6d. 


Certain diſbanded ſoldiers, who had become chairmaſters, having 
refuſed to pay for this privilege, William Muir, boxmaſter to the 


I ſociety 
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ſociety of porters, complained to the Magiſtrates, who gave judg- 
ment againſt the chairmaſters, 


In a ſuſpenſion of this decree, the chairmaſters 


Pleaded Imo, Corporations with excluſive privileges can be 
formed only by the Legiſlature or the Crown; Blackſt. vol. i. 
p. 472. and ſuch as have long exiſted are preſumed to have been 
ſanctioned by their authority; Viner. Abr. v. Corporation. 

The Magiſtrates are entitled to make ſuch regulations as are ne- 
ceſſary for the police of the city, but they cannot beſtow exclu- 
ſive privileges. The ſuſpenders, therefore, who are willing to ſub- 
mit to the former, cannot be compelled to contribute to the por- 
ters box. | 

2do, Diſbanded ſoldiers are entitled to follow ſuch trades as they 
are qualified for, without being ſubjected to corporation-laws. 


Anſwered : 1mo, The Magiſtrates of Edinburgh have, by char- 
ters from the Crown, and indeed the Magiſtrates of every great 
city, from the nature of the thing, muſt have power to ſubject 
thoſe claſſes of men who ply in the ſtreets for hire within their 
bounds to ſuch regulations as are neceſſary to ſecure to the public 
the faithful execution of their duty. | 
The exaction complained of, at leaſt to the extent of x s. 8 d. is 
ſanctioned by a decree of this Court in 1776. | 

2do, The Legiſlature did not mean that diſbanded ſoldiers ſhould 
have power to carry on a plurality of trades at one time, but mere- 
ly that they might exerciſe any one for which they were qualified, 


without ſerving an apprenticeſhip, or paying dues of admiſſion ; 
24 Geo. III. ſeſſ. 2. c. 6. 


The Lord Ordinary found the letters orderly proceeded, 
Upon adviſing a reclaiming petition and anſwers, it was 


Obſerved on the Bench : The Magiſtrates are clearly entitled to 
make regulations for the police of the city, ſubject however to 
the controul of this Court, Thoſe complained of ſeem to be 
very proper. At all events, they can only be ſet aſide in a regu- 
lar proceſs of reduction, A ſingle Magiſtrate cannot make ſuch 
regulations. | 

Diſbanded ſoldiers cannot follow a plurality of trades. They 
have no higher privilege in this reſpect than a member of that cor- 
poration, whole trade they exerciſe, 


The Lords found the letters orderly proceeded, to the extent of 
s. 8 d. againſt the ſuſpenders reſpectively. : 


And 
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And after adviſing a ſecond reclaiming petition, with anſwers, 
they adhered.” | 


Lord Ordinary, Fu/trce-Clerk. For the Suſpenders, Wilde. Alt. Honyman. 
Clerk, Sznc/arr. | | 
| D. D. 


N* XXX. | | February 20. 1793. 
„ Mefſirs PERCHARD and BROCK, 


AGAINST. 


JAMES BRACKENRIDGE, and others. 


BILL of EXCHANGE. —The bolder of a bill in ſecurity for ſums for- 
merly advanced, or to whom a general balance is due, has the ſame 


privileges with a holder for value inflantly paid. 


ERCHARD and BRock of London, were the correſpondents of 
Meſſrs Agnew and Sheppard, merchants in Guernſey. In this 
character, they were in the practice of paying bills drawn upon 
them by Agnew and Sheppard, on receiving one half per cent. of 
commiſſion. In conſequence of ſuch payments, they were, in the 
year 1788, above L. 1000 in advance for that Company. In order 
to repay theſe advances, _ and Sheppard made the bills 
which they drew on their debtors in this country, payable to 
Perchard and Brock. And in this way they tranſmitted certain 
bills to them, payable in this manner, drawn on James Bracken- 
ridge and others, reſiding in Ayrſhire. Theſe bills were after- 
wards accepted ; but when they became due, payment was refuſed. 
The preſent action was therefore brought againſt the acceptors by 
Perchard and Brock, and their attorney. In defence it was 


Pleaded : The bills in queſtion were accepted as value for con- 
traband goods which the defenders never received. And at any 
rate, for the price of ſuch goods, no action can be ſuſtained. 
And as this defence would be good againſt Agnew and Shep- 
pard, it muſt alſo be good againſt the preſent purſuers, who 
are merely their agents in this country. The bills are only 
made payable to them on account of the greater conveniency and 
advantage of remitting money to London, than to Guernſey, The 

urſuers, according to their own admiſſion, give the drawers no 


credit for bills in this fituation, but only for their proceeds when 
3 received. 
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received, They, nn are not entitled to the fame privileges 
with onerous purchaſers of bills, who, upon the taith of them, imme- 
diately advance their contents to the dra“ wers. They muſt be con- 
ſidered as holding the bills in queſt! on, either as conſignees of the 
drawers, or as creditores hypothecari for the ſums adv anced by them. 
In either view, they can have no higher right to the bills, than they 
would have to any other mercantile goods poſſeſſed upon the ſame 
footing, that is, a right burdened with ev cry exception competent 
. againſt their author. 

Beſides, if the purſuers are to be conſidered as onerous holder 
there is an end to the objection of pactum illicitum in ſmuggling 
contracts, as it is a very eaſy matter for natives of this coun- 
try, who carry on an illicit trade, to take their bills payable to a 
friendly houfe in Britain, 1n place of making them payable to 
chemlelves. 


Anfevered The purſuers did not receive the bills in queſtion 
merely for the purpoſe of getting payment of them, as factors for 
Agnew and Sheppard. They received them as a partial reimburſe- 
ment of former advances made to that Company. Having, there- 
fore, formerly given full value for theſe bills, they are onerous 
holders, juſt as much as if they had paid down their contents at. 
the time of their delivery ; 7th January 1757, Sir John Douglas a- 
gainſt Elliot; Fac. Coll. No. 11.—12th February 1778, Burnet a- 
gainſt Ritchie; Erſkine, b. 3. tit. 2. $ 31. Indeed, if a contrary rule 
were eſtabliſhed, it would be deſtructive to the commerce of bills, 
as at leaſt one half of thoſe which occur in mercantile tranſactions, 
are granted not for money inſtantly received, but in payment of 
debts formerly contracted. 


The Lord Ordinary reported the cauſe on informations. 


Obſerved on the Bench: Bills ſent to bankers or others, as value 
in account, are conſidered by merchants as having every privilege 
of bills ſent for : any other ſort of value, and, on faith of them, thoſe 
to whom they are tranſmitted, give credit, and make further ad- 
vances. 


The Court, by a great majority, found,“ That the purſuers 
were onerous holders of the bills in queſt ion, to the extent of the 


balance due to them by the drawers; and therefore repelled the 
defences.“ 


cc 


Lord Reporter, Abercromby. Act. Connell. Alt. Maconocbie, Cordet. 
Clerk, Menzzes. 
| R. D. 
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02 DECISIONS OF THE N* XXX1I, 


N* XXXI, February 21. 1793. 
NEIL M CALL UM, 


err 


JAMES CAMPBELL. 


Tir E TO PURSUE. —A general ſervice as heir of line is not a ſufficient 
title to purſue in a reduction of a right to lands on which infeftment has 
followed, where the purſuer, if ſucceſsful, muſt take them up as heir of 


proviſion. 


N the year 1725, Neil Macindoer, proprietor of the lands of 

Kilchoan, reſigned them into the hands of Patrick Campbell, 
the ſuperior ; whereupon he obtained a new charter, granting them 
to himſelf, “ in vitali reditu duran. omnibus ſue vite diebus, et 
* poſt ejus deceſſum, heredibus maſculis legitime procreandis in- 
te ter eum et Annam Maccallum, ejus ſponſam; quibus deficienti- 
© bus, hæredibus maſculis legitime procreandis de ejus corpore, 
* ullo ſubſequente matrimonio; quibus deficientibus, Duncano Mac- 
© indoer in Kilchoan, filio patrui dicti Nigelli Macindoer, et he- 
*« redibus maſculis legitime procreatis, five procreandis de cor- 
* pore dicti Duncani Macindoer; quibus deficien. proximis legit- 
* imis heredibus maſculis dicti Nigelli Macindoer quibuſcunque ; 
quibus etiam deficien. us heredibus et adſignatis qubuſcunque, he- 


„ reditarie et irredimabiliter.”” 


Neil Macindoer took infeftment in terms of the charter, and 
died, leaving Mary, an only child ; the ſucceſſion therefore opened 
to Duncan Macindoer. 

Duncan had only one ſon, who did not long ſurvive his father. 
On his death, John Macindoer took up the ſucceſſion under the 
charter, as neareſt lawful heir-male of Neil; and on the 16th Fe- 
bruary 1753, Mr Campbell, the ſuperior, granted him a precept of 


clare con/lat in that character, upon which inteftment followed. 


A few weeks previous to his obtaining this precept of clare, 
John Macindoer executed a diſpoſition of the lands in favour of 
Mr Campbell, containing a procuratory of reſignation ad remanen- 
tiam, on which an inſtrument of reſignation followed on the 19th 
February 1753, which was duly recorded. 

When the period of the long preſcription from the date of this 
tranſaction had only a few weeks to run, Neil M<Callum, ſon of 
Mary, daughter of Neil Macindoer, ſerved heir in general to his 
grandfather, and brought an action of reduction and improba- 
tion againſt Mr Campbell, and the repreſentatives of John Mac— 
indoer, in order to ſet aſide their titles, 1/7, Not only becauſe John 
Macindoer was not the heir-male of Neil, but becauſe there were no 


heirs-male in exiſtence, ſo that the ſucceſſion opened to him under 
| the 
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the laſt deſtination of the charter 1725, to heirs whatſoever. 2dly, 
Becauſe the precept of clare conſtat granted to John did not ſpeci- 
fy any chain of connection, from which it could appear that he 
was the heir-male of Neil. In defence it was | 


Pleaded : I/, The purſuer's general fervice as /egitimus et propin- 
quior heres of Neil, does not give him a title to carry on the pre- 
ſent action. Although the fact eſtabliſhed. by the ſervice may be 
true, it does not follow, that the preceding deſtinations in the charter 
1725 have failed, and that the purſuer has now right to the lands 
in queſtion; nor has he in any ſhape connected himſelf with the 
lands. 

2dly, The rights produced are ſufficient to exclude the purſuer's 
title, upon the defender's inſtructing the fact, that John Macindoer 
his predeceſſor's author was Neil's neareſt lawful heir-male, of 
which he now offers a proof. He will alſo inſtruc, that there are 
other heirs-male of Neil ſtill in exiſtence, which muſt completely 
bar any right on the part of the preſent purſuer ; and this proof is 
thought to be competent, being preciſely analagous to the proof 
of poſſeſſion, which the Court uniformly allow when a preſcriptive 
right is founded on as a title to exclude. 


Anſwered : 11, Unleſs the purſuer's preſent title is ſuſtained, he 
muſt be for ever excluded from inſiſting in the preſent action. It 
is impoſſible for him to obtain a ſpecial ſervice as heir of proviſion 
to his grandfather, becauſe while the precept of clare and infeft- 
ment in favour of John Macindoer ſtand in the way, it can never 
be ſaid that his grandfather died laſt veſt and ſeiſed in the lands, 
Neither can the purſuer expede a general ſervice, as heir of provi- 
ſion to his grandfather, becauſe before obtaining it he mult prove, 
that all the heirs-male called to the ſucceſſion have failed. But 
how can this be done, till the precept of c/are in fayour of John 
Macindoer, aſſerting the exiſtence of an heir-male, be reduced. 
Beſides, it has been decided, that a general ſervice 1s a ſufficient 
title in the reduction of rights on which infeftment has followed; 
Kilk. 6th November 1746, Horns againſt Stevenſon, voce Title to 
purſue. And even if the purſuer had not been ſerved either in gene- 
ral or ſpecial, yet in the circumſtances of the preſent caſe, where 
it is impoſſible he can eſtabliſh any feudal or perſonal right to the 
lands till the defender's titles are ſet aſide, his right of blood a- 
lone ought to be held ſufficient to enable him to inſiſt in the pre- 
ſent action. 

2dly, The defender in reality acknowledges, that his title, in its pre- 
ſent ſituation, is not ſufficient to exclude; for he admits, that in 
order to render it ſo, certain extrinſic evidence is necellary. The 

roof offered too is incompetent hoc flatu, and the reatoning from 
the caſe of preſcription inconcluſive. If a deed ex facte defective 
were founded on as a preſcriptive title, a proof of poſſeſſion would 
not be granted, unleſs the action were allowed to proceed in its 
uſual courſe; 4th July 1781, Marion Sinclair againſt Sinclair. 

Bur further, a precept of clare conflat is in no cate cfiectual a- 
gainſt third parties; Stair, b. 3. tit. 5. § 26. Erſkine, h. 3. 3 7 8. 

1 
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$ 71.3 Bankton, b. 3. tit. 5. par. 91. And, at any rate, the one in 
queſtion is fundamentally null, as it neither ſpecifies the propin- 
quity of the vaſſal to the ſuppoſed anceſtor, Stair, b. 3. tit. 5. $ 35.; 
Erſkine, b. 3. tit. 8. $66.3; nor the character under which he af- 
ſumes the ſucceſſion. He ſhould have been ſtyled, not merely 
heir-male, but heir-male and of provi/ion to Neil Macindoer ; 18th 
November 1788, Reid againſt Woods. 


The Lord Ordinary found, that the titles produced were not 
ſufficient to exclude. | 


Upon adviſing a reclaiming petition, with anſwers, the Court 
were of opinion, that the purſuer's preſent title was inſufficient ; 
but at the ſame time, it was obſerved, that the defect might be re- 
medied, notwithſtanding the exiſtence of the precept of c/are con- 
flat, in any of the following ways: /, By a ſpecial ſervice as heir 
of proviſion to his grandfather : 2dly, Perhaps even by a general ſer- 
vice in that character Or, 3dly, By an adjudication on his own 
truſt- bond, followed by a charge to the ſuperior to enter him. It 
was alſo obſerved, that an infeftment flowing a non domino does not 


exclude a ſecond. 


The Lords © recalled the interlocutor reclaimed againſt, and 
found the purſuer had not yet produced a ſufficient title, but al- 
“ lowed him to do ſo cum proceſſu, and ſiſted proceſs for that ef- 


cc fect.“ 


By pronouncing this judgment, the Court had no occaſion to de- 
cide reſpecting the ſufficiency of the defender's title to exclude; 
but on this point they ſeemed to be of the ſame opinion with the 


Lord Ordinary. 


Lord Ordinary, Swinton. Act. Solicitor Blair, Fletcher. 


Alt. M. Rofs, Arch. Campbell. Clerk, Sinclair. 
R. D. 
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Ne XXXII, - February 21. 1793. 


ALEXANDER SMOLL E T, 


Y AGAINST 


BELL and RANNIE, and others. 


PrRooOF.—lt is competent to prove by facts and circumſtances, that one 
of two joint obligants in a bond is only cautioner for the other, ſo as to 
entitle him to a total relief out of the bankrupt eftate of the coobli- 
gant. 


LEXANDER SMOLLET and the late Alexander Pentland were 

joint obligants in a bond for L. 300. The whole ſum was 
paid by Smollet, who, in the ranking of Pentland's creditors, ſtated 
a variety of circumſtances in order to eſtabliſh that the bond 
was granted ſolely for behoof of the latter, and craved a total 
relief, 

The creditors, on the other hand, contended, that Mr Smol- 
let being ex facze of the bond a joint obligant, the preſump- 
tion thence ariſing againſt him could only be removed by awri- 
ting equally formal with the bond itſelf; Erſkine, b. 4. tit. 2. 
21. | 


The Court had no doubt of the competency of a proof by facts 

and circumſtances, and found © it ſufficiently inſtructed, that the 

joint bond granted by the purſuer and Alexander Pentland was a 

* cautionary obligation undertaken by the purſuer for Mr Pent- 

land, and remitted to the Lord Ordinary to proceed according- 
60 ly.” 


Lord Ordinary, Anker ville. Act. Honyman. Alt. Wigbt. 
Clerk, Menzzes. 


D. D. 


R eil. 
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N* XXXIIIL. February 23. 1793. 
AN, 


rr 


JOHN RUTHERFOR D, 


JURISDICTION, —CommrssaRY Cour. In queſtions of debt it is com- 
petent for a Commiſſary to decern for expences of proceſs and of ex- 
tract, though thereby the ſum contained in the decree ſhould exceed 


L. 40 Scots. | 


Avid PARx having obtained from the Commiſſary-depute of 
Peebles a decree againſt John Rutherford, for L.3:6:6 of 
principal, with 15 s. of expences of proceſs, and 3s. for expence 
of extract, preſented a bill, praying for letters of horning in com- 
mon form. The clerk to the bills refuſed to write upon it, in re- 
ſpect the ſum included in the decree exceeded L. 40 Scots. But the 
caſe having been reported by the Lord Ordinary on the bills, 
the Court were unanimouſly of opinion, that as the exceſs was 
occaſioned merely by the expence of proceſs and of extract, the 
prayer of the bill ought to be granted. 


Lord Ordinary, Craig. 


Ne XXXIV. February 26. 1793. 
JAMES WEMYSS and others, 


AGAINST 


WILLIAM WEMYSS. 


WirN ESS. —Ohjection that witneſſes were precognoſced before a Juſtice of 
the Peace at the inflance of the purſuer in a civil action, repelled. 


Avid WEurss named William Wemyſs his ſole executor, to 
the excluſion of his neareſt of kin, who reſided in a diffe- 


rent part of the country. 
Upon 
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Upon David's death, James Wemyſs, one of the neareſt of kin, 
came to the place of the deceaſed's reſidence, where, entertaining 
ſuſpicions that the will had been obtained by improper means, he 
preſented a petition to two Juſtices of the Peace, praying, that the 
ſurgeons and others who had been moſt with the deceaſed during 
his illneſs, might be examined; and the declarations of ſeveral per- 
ſons were accordingly taken in their preſence. 

None of the perſons examined were allowed to be preſent du- 
ring the examination of the reſt, till their own was finiſhed ; but 
thoſe firſt examined were permitted to hear the declarations of thoſe 
who came after them. 

Some time after the neareſt of kin cauſed the declarations to be 
cancelled, each in the preſence of the perſon by whom it was emit- 


ted. And in a procels of reduction afterwards raiſed againſt the 


executor, they propoſed to adduce as witneſſes the perſons who had 
been thus examined. 


The defender 


Objefted : The peremptory diets of Court, and the accuracy re- 
quired in laying the indictment, render precognitions neceſſary in 
criminal caſes ; and as they are taken at the inſtance of a public 
officer, wh- cannot have any private intereſt in the matter, no bad 
conſequence can reſult from them. 

But ſuch a practice would be both unneceſſary and dangerous in 
civil actions, where the purſuer is allowed conſiderable latitude 
both in framing his libel, and in leading his proof. In ſuch caſes, 
too, precognitions are taken by a party intereſted in the iſſue of the 
cauſe, in abſence of his opponent, in a looſe and inaccurate man- 
ner ; and, in theſe circumſtances, the perſons examined will hazard 
aſſertions which they would not have made upon oath, but which 
they may be afterwards aſhamed to retract. The practice of taking 
ſuch precognitions accordingly has always been condemned by the 
Court; 14th July 1621, Livingſton againſt Galloway, Durie ; 
Fountainhall, vol. i. p. 286, Campbell; 4th Auguſt 1778, Bogle 
againſt Yule; roth Auguſt 1785, Fall againſt Sawers. 

The objection is the ſtronger that the witneſſes were examined 
in preſence of each other, and were afterwards ſhewn their 
declarations, ſo that even with the beſt intentions, their after 
evidence will be biaſſed, and, if ſo inclined, they may frame a con- 
nected ſtory, the falſehood of which it may be impoſſible to de- 
tect. n 
In the caſe of the Lochmaben rioters, the Court of Juſticiary 
refuſed to allow certain witneſſes to be examined, merely becauſe 
they had been preſent during the precognition of the reſt. 


The Lord Ordinary allowed the witneſſes“ to be examined, re- 
* ſerving all objections to their credibility.” 


At adviſing a reclaiming petition, the Court expreſſed their ſtrong 
diſapprobation of taking precognitions in civil cauſes, but were ne- 
vertheleſs unanimouſly of opinion, that the objection did not in 

3 this 
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this caſe amount to a total excluſion of the evidence of the perſons 
formerly examined. 


The petition was refuſed without anſwers. 


Lord Ordinary, Swinton. For the Petitioner, Tait. 
Clerk, Sinclair. 
H. D. 
— — . — - * 
No XXXV. | February 26. 1793. 


The CREDITORS of John Jackſon, 


AND 


HARRIET PIE ESTEN, 


AGAINST 


STEPHEN KEMBLE. 


PossEsSORY QUESTION, —Prima facie evidence of right to an exclu- 
five privilege, held ſufficient to authoriſe an interdict retinendæ poſ- 


ſeſſionis. 


Kinc.—Under what ſeal ſhould a patent eftabliſhing a theatre in Scot- 
land paſs? argued. 


Y 10 Geo. II. chap. 28. § 5. it is enacted, That no perſon 

ſhall b authoriſed “ by letters-patent from his Majeſty, or 

«© the licence of the Lord Chamberlain,” to exhibit theatrical en- 

tertainments, except within the liberties of Weſtminſter, or the ac- 
tual reſidence of his Majeſty. 

By 7 Geo. III. chap. 27. 19. This ſtatute is ſo far repealed 
as to allow his Majeſty to eſtabliſh by letters-patent a theatre in 
Edinburgh, to have the ſame privileges, and to be ſubjected to the 
ſame regulations as any other in Great Britain. 


In 1769 a patent was obtained in name of Mr Davidſon, ſolici— 
tor at London, and by him conveyed to Mr Roſs of the Theatre 


Royal Covent-Garden. | 
This patent paſſed under the Seal of Great Britain. Mr Roſs in 


conſequence erected a theatre, partly at his own expence, and partly 


In 


by ſubſcription, 
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In 1785 he conveyed his intereſt in the patent, building, and fur- 
niture of the Theatre, to Mr Jackſon. | 

The patent expired in 1788, and a new one was granted in fa- 
your of the Duke of Hamilton and the Right Honourable Henry 
Dundas, and their aſſignees. This patent, like the former, paſſed 
the Seal of Great Britain. 

Mr Jackſon continued to be manager of the Theatre, but with- 
out either an expreſs leaſe or aſſignment from the patentees, till 
ſummer 1790, when he became bankrupt, and his intereſt in the 
Theatre paſſed into the hands of his creditors. | 

His creditors allowed him to continue manager for the firſt 
year after his bankruptcy; but they reſolved to let the Theatre 
for the next ſeaſon to the higheſt bidder, provided he was appro- 
ved of by the Lord Advocate, the Lord Provoſt of Edinburgh, and 
the Dean of Faculty of Advocates ; a condition added, in order 
to ſecure the conſent of the patentees, which was now applied tor. 

Mr Dundas approved of this meaſure ; the other patentee re- 
turned no anſwer to the application. 

Mr Kemble was the higheſt bidder at the auction in November 
1791; but though the leale was extended alone in his name, 
it was underſtood betwixt him and Mr Jackſon that they ſhould 
have a joint intereſt in it, and the approbation of Mr Dundas, 
through the medium of the gentlemen above mentioned, was 
obtained jointly for both. T 

In November 1792, the creditors let the Theatre to Mrs Eſten 
for the enſuing year, and her appointment was approved of by the 
Duke of Hamilton. | | 

Mr Kemble, truſting to the patronage of the other patentee, 
whoſe conſent he afterwards obtained ; and being perhaps adviſed, 
that the patent could not confer an exclufive privilege, took a leaſe 
of the building called the Circus, which he fitted up as a theatre. 

A few days before the New Theatre was to be opened, mutual 
bills of ſuſpenſion were preſented by Mr Kemble, and Mr Jackſon's 
creditors and their leſſee. The former craved, that the other 
party might be prohibited from diſturbing him in his acting, the 
latter craved an interdict againſt the opening of the New Theatre. 
Both were reported from the bill-chamber, when the points at iſſue 
came to be, the validity of the patent, the competency of entering 
into that diſcuſſion hoc /atu, and which of the parties was entitled 
to poſſeſſion under it. 

On the two firſt, Mr Kemble 


Pleaded To guard the Crown from the attempts of intereſted 
individuals, it has wiſely been provided, that all grants ſhould be 
examined by perſons [killed in the law, and in high reſponſible 
ſituations; Blackſt. vol. ii. p. 346 3 and as evidence of its having 
undergone that examination, it has become eſſential in point of 
ſolemnity, that every grant ſhould have the proper ſeal append- 
ed to it; Blackſt. vol. ii. p. 348. A grant without ſuch ſeal is like 
a bond deſtitute of the legal folemnities, the omiſſion of which 


no evidence can ſupply, 
By 
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By the 24th article of the Union, one ſeal was appointed to be 
uſed for authenticating all public nationa! acts, in which the whole 
united kingdom is concerned, and matters of private right relating 
ſolely to England, and another to be kept in Scotland, for authen- 
ticating all deeds which only concern“ offices, grants, commiſ- 
„ ſions, and private rights within that kingdom.“ 

The wiſdom of this enactment is evident. The public law of 
the two countries was from the date of the Union to be the ſame, 
In national acts, therefore, his Majeſty had occaſion only for one 
ſet of adviſers, and one ſeal was ſufficient for both kingdoms, But 
the municipal law of the two countries was to continue different, 
and before his Majeſty could make a grant in which that of either 
was concerned, it was proper that it ſhould bear  gremio legal 
evidence of its having been examined by perſons {killed in the law 
of that particular country which was to be affected by it. 

Accordingly, in practice, grants relating to private right, and 
patents in particular, are examined by a different ſet of officers, 
according as they are to affect the one or the other of the united 
kingdoms. 

When a petition for a patent which is to take effect in Scotland 
is preſented to the King, it is tranſmitted to the Lord Advocate ; 
and upon his reporting that it is not inconſiſtent with the law of 
Scotland, and after going through the proper forms, it paſſes the 
Great Seal of Scotland. | 

In like manner, one of the firſt ſteps in the progreſs of an Engliſh 
patent is its obtaining the approbation of the Attorney and Soli- 
citor-General ; Blackſt. vol. ii. p. 347. 

Since ſuch was the object of keeping the ſeals diſtin, the one 
cannot be ſubſtituted in place of, or be held to include the other, 
It might as well be maintained, that letters of horning might paſs un- 
der the Great Seal of Scotland, inſtead of the Signet, or that a Crown- 
charter conveying lands in this country might paſs the Seal of 
Great Britain upon the report of the Attorney or Solicitor-General. 

The patent in queſtion regulates a matter of private right, and 
as ſuch ought to have paſſed the Great Seal of Scotland. There 
is no evidence, therefore, that it has been examined by the proper 
officer. The Lord Chancellor, in appending the Great Seal of 
Britain to it, acted ultra vires. 


Anſwered : A patent paſſing under the Seal of Great Britain, and 
authenticated by the Lord Chancellor, can be ſet afide only in a 
regular action of declarator, and not in the ſummary proceſs of the 
bill-chamber, where the Court muſt neceſſarily proceed upon prima 
facie evidence. | 

And were this an action of declarator, there would be great rea- 
{on to doubt, if an admitted irregularity in paſling the ſeals would 
annul the patent; at leaſt the 27 Henry VIII. c. 11. $ 3. which re- 
gulates the progreſs of writs through the offices in England, an- 
nexes not nullity, but penalties to any deviation. 

It is admitted, that the ultimate object of the practice of ſealing 
grants 1s, that they may be examined by perſons capable of judging 

82 
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of their propriety. The Theatre to be erected in Edinburgh was to 
have the ſame privileges, and to be ſubject to the ſame regulations 
as thoſe in England. No perſon therefore was ſo well fitted to ad- 
viſe his Majeſty as to the propriety of granting it as the Lord 
Chamberlain, (in whoſe office the patent had its origin, and who 
has the ſupreme controul of theatrical exhibitions in both coun- 
tries), and the other great officers who had a ſhare in its execu- 
tion. 

The extenſion of the revenue-laws of England to both countries, 
has introduced an exception from the 24th article of the Union, 
in the caſe of the Commiſſioners of the Exciſe and Cuſtoms in Scot- 
land, who are all named in one commiſſion, paſſing under the Seal 
of Great Britain, Upon the ſame principle, the patent for the 
Edinburgh Theatre ſhould paſs under that Seal. 


Replied: In a queſtion about a corporeal ſubject, it is eaſy to 
conſider the poſſeſſion apart from the right; becauſe a man may 
be bona fide poſſeſſor of a houſe or a field, without being proprictor 
of either. But in claims of excluſive privilege, the queſtion of 
poſſeſſion includes that of the right; and if there is no excluſive 
privilege, there can be no poſſeſſion. 

Mrs Eſten therefore muſt be confidered as the purſuer in this 
caſe; and unleſs ſhe can ſhew that the has an excluſive privilege, 
the defender muſt be aſſoilzied; Erſkine, b. 2. tit. 1. H 24. & 27, 


A majority of the Court were of opinion, that hoc fatu, and 
when the patentees were not in the field, it was unneceſſary to ex- 
amine the validity of the patent, which had ſufficient prima facie 
evidence in its favour, to authorize the interdict demanded by Mrs 
Eſten. It is executed in the ſame manner (it was obſerved) as 
the original patent in 1769, and ever ſince that period the Edin- 
burgh Theatre has been underſtood to be under the protection 
of the law; its legality is ſupported by the authority of the 
great ofhcers who had a ſhare in the execution of it, and by that 
of the patentees who acted under it. In theſe circumſtances, the 
poſſeſſion cannot be ſummarily inverted ; 12th February 1773, Sin- 
clair againſt Sutherland. The preſent queſtion is very ſimilar to 
what occurs in caſes of aſtriction to a mill, where the proceſs for 
abſtractions is competent without the production of titles, the te- 
nants being the only parties to it. But in the declaratory action, 
the proprietors mult be cited, and titles produced, 


As to the remaining point, the deciſion of the Court depended 
upon a variety of circumſtances, which it is impoſlible to reduce 
into the form of a report, and upon which a majority of the Court 
were of opinion, that Mrs Eſten was in poſſeſſion under the patent, 
and was entitled to continue it. 


* The Lord Ordinary, 5th February 1793, having adviſed with 

* the Lords, paſſed the bill (offered by Mrs Eſten) on caution, 
and prohibited Stephen Kemble, or any perſon acting under him, 
I from 
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« from opening any Theatre for the performance of plays, inter- 
* ludes, or other entertainments of the ſtage, within the city of 
Edinburgh, or ſuburbs thereof, or within twenty miles of the 
« ſaid city, all in terms of the ſtatute, 10 George II. c. 28.“ 


Upon adviſing a reclaiming petition and anſwers, © the Lords 
** adhered.”? | 


Lord Ordinary, Swinton. For Jackſon's Creditors, Ic. Solicitor-General, Maconochte. 
Arch. Campbell jun. Alt. Lord Advocate, Dean of Faculty, John Clerk. 
Clerk, Sinclair. 
D. D 


N* XXXVI. February 26. 1793. 
Sir WILLIAM JARDINE, 


rr 


Lady DOUGLAS, FRAN CIS SHARP, and others. 


RUN-RIDCGE.— 1695, c. 23.—A decree of the Sheriff giving off nine | 


contiguous acres, ſupported. 


THrRLAGE.—The ſervitude of thirlage transferred, though the proprie— 
tor of the mill was not a party in the action of diviſion. 


HE barony of Sibbaldbie, the property of the Marquis of 
Annandale, is thirled to the mill of Heugh, which belongs to 
Sir William Jardine. Part of the barony having been inconveni- 
ently interſperſed with the neighbouring eſtates, and particularly 
with thoſe of Lockerby and Hoddam, a proceſs of diviſion on the 
act 1695, c. 23. was brought before the Sheriff, in which a final de- 
c:ee was pronounced in 1774; but to this proceſs Sir William Jar- 
dine was not made a party. 

By this decree, the Marquis ceded at one place nine acres. The 
tenants of theſe lands from that time diſcontinued, and thoſe of 
the lands given in exchange began to bring their grain to the mill, 
in terms of the thirlage. 

In 1788, Sir William Jardine brought a declarator of thirlage, 
in which, inter alia, he contended, that the lands which had been 
given off to the eſtates of Lockerby and Hoddam, were not thereby 
liberated from the thirlage to his mill, and | 


3 Pleaded : 
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Pleaded : Imo, It is now a ſettled point, that the ſtatute 1695, 
c. 23. does not authoriſe exchanges of land to any higher extent 
than four acres at one place; 17th January 1782, Lady Gray 
againſt Blairs. This diviſion, therefore, can be conſidered only 
as a private excambion. 

240, The decree can at any rate have no effect againſt the pur- 
ſuer, who was not a party in the action. 

When a ſubject belongs in common to two perſons, neither can 
make either a total or partial exchange, however advantageous 
for both, without conſent of the other, and both muſt be parties 
in a proceſs on the act 1695. 

By parity of reaſon in the caſe of a predial ſervitude, no tranſ- 
action with the owner of the ſervient tenement can have effect 
againſt the owner of the ſervitude, if he is not made a party 
to it. In the caſe, 8th February 1791, Ballardie againſt Biſſet*, it 
was found, that the proprietor of the ſervient tenement could 
not be obliged to go to another mill, though equally convenient. 
As little, on the other hand, can one ſervient tenement be ſub- 
ſtituted for another, without the conſent of the proprietor of the 
dominant tenement. | 

The ſtatute meant to regulate the intereſt of conterminous 
heritors, but without injuring third parties. In proceſſes upon 
it, as the diviſion is only made with a view to equality of value, 
the exchange may often be ſuch as either entirely to hinder the 
uſes of the ſervitude, or, as happens in this inſtance, very much 
to leſſen its profits. | 


Anſwered : Imo, The deciſion in the caſe of Lady Gray was the 

firſt which ſo far limited the application of the act. In the pre- 
ſent caſe, the diviſion was good according to the notions which 
were entertained of the law at the date of' the decree, and it 
has till now remained unchallenged. 
+ 2do, It is no objection to the decree, that the purſuer was not 
a party to it, unleſs he can alſo ſhow that he was a loſer by the 
tranſaction. Servitudes, and that of thirlage above all others, 
receive a ſtrict interpretation; Erſkine, b. 2. tit. 9. $8. 33. They 
muſt be exerciſed in the way leaſt burdenſome to the ſervient te- 
nement ; the proprietor of which may make whatſoever alte- 
rations on the ſubject he thinks proper, provided the ſervitude is 
not injured. Hence the converſe of the deciſion Ballardie a- 
gainſt Biſſet would not be ſupported. 

By the decree of diviſion, the lands got in exchange come 
completely in place of thoſe given away. The ſuperior, though 
no party in the action, cannot have recourſe againſt the lands 
ceded by his vaſſal for his feu-duties. A tenant in the ſame fi- 
tuation muſt accept of the lands allotted to him; June 1792, 
Bruce againſt Bruce and Bow. A liferenter muſt do the ſame, 
and by the like rule, the ſervitude of thirlage muſt be transferred. 


The Lords aſſoilzied from this concluſion of the declarator, 
by two conſecutive interlocutors. 
When the laſt was pronounced, it was 
Obſerved 


Not collected. 
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Obſerved on the Bench: The excambion here made was not 3 
voluntary but a judicial one, under the ſtatute, as it was underſtood 
at the time, and cannot now be opened up. Where heritors make 
voluntary exchanges of aſtricted lands, there may be room for 
inſiſting that the thirlage is not affected; but when diviſions are 
made under the ſtatute, the proprietor of the mill cannot follow 
the ridges as they were formerly interſperſed, and it is not ne- 
ceſſary to make him a party more than the ſuperior, though he 
may appear for his intereſt, if he pleaſes. 


The Court at the ſame time had regard to the purſuer's long 
acquieſcence, and to the circumſtance of no actual damage 


from the tranſaction being ſhown. 


Lord Ordinary, Stonefield, Ad. Dean of Faculty. Alt. David Williamſon. 
Clerk, Home. 


D. D. 
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The EARL and COUNTESS of MOR TON, 


AGAINST 


The REPRESENTATIVES of Daniel Murray, and others. 


REmovinG.—A of ſederunt, 14th December 1756. — be »bliga- 
tion of the cautioners in the ſuſpenſion is limited to what is decreed 


for by the Sheriff. 
Does the act apply to illiguid pręſtations? 


LEXANDER RODGER, one of the Earl of Morton's tenants, 
1 having fallen more than a year's rent in arrear, a proceſs of 
removing upon the act of ſederunt 1756 was brought againſt him 
before the Sheriff. The ſummons, after ſpecifying the ſum due as 
arrears of money-rent, and converſion of kain, concluded, that 
Rodger ſhould be decerned either to remove or to find caution 
for payment of the ſaid arrears, and for punctual payment of 
the rents for five ſubſequent years. 


The Sheriff decerned accordingly. 
A bill of ſuſpenſion was paſſed, on condition of his © finding 


© caution for his whole arrears, and the rents for the five ſub- 
« ſequent years.” 
Daniel 
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Daniel Murray and others became his cautioners, and were 
taken bound not only for the arrears and rent for the five ſub- 
ſequent years, but alſo for © whatever ſums may be awarded, 
« jn name of damages and violent profits, and ſuch other ſum 
« or ſums of money as the ſaid Alexander Rodger ſhall be found 
liable in to the chargers, in caſe it ſhall be found by the Lords 
« of Council and Seſſion, after diſcuſſing the ſuſpenſion to be ex- 
« pede hereupon, that the ſaid Alexander Rodger ought fo to 
&« do,” 

The Earl of Morton afterwards brought an action of damages 
againſt the cautioners for the non-performance of certain preſta- 
tions relating to incloſures, &c. which were ſtipulated in Rodger's 
tack, The cautioners | 


Pleaded: In this, as in every other ſuſpenſion, the caution found 
muſt be regulated by the demand of the charger. In the ſum- 
mons before the Sheriff, nothing is ſaid about the preſtations 
now claimed. 

The act of ſederunt, and the interlocutor paſſing the bill of 
ſuſpenſion require caution only for rent and arrears; expreſſions 
which, in technical as well as common language, relate to the li- 
quid tack-duty, and not to illiquid preſtations. The latter are 
not connected with one year of the tack more than another, and 
could not have been in the view of the cautioners when they un- 
dertook the obligation. 

By the above narrated clauſe of the bond, nothing more is 
meant, than that in caſe the reaſons of ſuſpenſion ſhould be found 
to be groundleſs, the landlord ſhould be indemnified for the paſ- 
ſing of the bill. 


Anſwered : When the act of ſederunt fixed upon the tenant's be- 
ing a year's rent in arrear, as ſuch a mark of his bankruptcy as 
to entitle the landlord to recover poſſeſſion of his farm, or have 
better ſecurity for performance of the contract, it never meant 
to diſtinguiſh between the annual tack-duty and thoſe preſtations 
which are often of more 1mportance, and on account of which 
its amount is diminiſhed. The words “ arrear and rent,“ which 
are uſed in the act of ſederunt, comprehend every thing that is 
exigible by the landlord. _ 

The act declares, that the bill ſhall be paſſed upon caution, © for 
implement of what ſhall be decerned for in the ſuſpenſion or 
* advocation, and damages and expences.*”* Now, the preſta- 
tions might ſurely have been decerned for in the ſuſpenſion. Be- 
ſides, the word implement”” would not have been uſed, if the 
payment of money only had been in view. 

This is confirmed by the clauſe in the bond ſtated in the nar- 


rative. 


The Lord Ordinary and the Court, by their firſt interlocutor, 
{19th December 1792), decerned againſt the cautioners for da- 
mages, on account of the tenant's not having fulfilled certain 


preſtations due before their bond was granted. 
2 | But 
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But upon adviſing a reclaiming petition and anſwers, the Lords 
found “ that the petitioner's bond of cautionry extends only to 


« the rents and arrears of rent, and converſion of kain ſpecifieq 


« jn the libel of removing before the Sheriff, and decreet there. 8 


&« on.” It was as the ſame time obſerved by ſome of the Judges, 
that independent of the terms of the libel, and decree, the act of 
ſederunt applies only to liquid annual payments, and not to illi. 
quid preſtations. 


A reclaiming petition was refuſed without anſwers on the 21f 
May 1793. 


Lord Ordinary, Juftice-Clerk. AR. Geo. Ferguſſon, Cha. Hope. 


Alt. Patiſon. Clerk, Menxies. 
D. D. 
.... ͤ——U — 
N* XXXVIII. February 27. 1793. 


(TEIND COURT.) 


JOHN SCOTT, and others, 


AGAINST 


The COLLEGE of GLASGOW. 


Tz1nDs.—1ft, In a valuation of teinds, where the value of lands in the 
natural poſſeſſion of the proprietor has been aſcertained in money by tht 
evidence of the witneſſes adduced, the titular cannot afterward inſiſ 
that any part of the teind ſhall be converted into grain. 


2d, A titular has no right to infeftment in the lands in ſecurity of the 
valued teind. 


2 SCOTT and others are proprietors of certain lands kept 
by them in their own natural poſſeſſion, the teinds of which 
belong to the College of Glaſgow, who had long been in the 
practice of letting leaſes of them to the heritors for payment of 


a victual-duty. The heritors, however, having brought proceſſes | 


of valuation, a proof of the rental was allowed in common form. 
The witneſſes examined eſtimated the value of the lands entirely 
in money, without aſcertaining their worth in a victual-rent. 

2 When 
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When the proof was reported, it appeared that a fifth of the pro- 
ven money-rent would exceed in point of value the victual teind- 
duty formerly paid. At this ſtage of the proceſs the College 
inſiſted, I/, That notwithſtanding the money-valuation, they 
ſhould be found entitled at leaſt to the accuſtomed quantity 
of victual-teind, taking only the exceſs in money: 2dly, That 
the purſuers ſhould be ordained to infeft them in the lands in ſe- 
curity of the valued teind-duties. In ſupport of the firſt point, 


they 


Pleaded : The act 1633, c. 17. was introduced in order to re- 
move the inconveniencies ariſing from the former practice of 
allowing the titular to draw his tithes, and as making a violent 
encroachment on the common law, muſt be ſtrictly interpreted. 
It contains no proviſion for making teinds payable in money 
in place of grain, and therefore every conſideration, whether 
drawn from their original nature, or from the purpoſes to which 
they are ſtill ſubſervient, ſeems ſtrongly to recommend a valu- 
ation in victual in all caſes where the lands are not let to te- 
nants for a money-rent. Neither ſhould the accidental circum- 
ſtances of the lands in queſtion having been valued in money 
make any difference. It would have been an eaſy matter for the 
College to have deſired the witneſſes to ſay what the lands were 
worth yearly in victual as well as in money. And they are ftill 
willing that the valuation in money ſhall be converted into grain 
at the average of the fiars for ſuch number of years back as the 
Court ſhall think reaſonable. 


Anſwered : It is true, that the act 1033, chap. 17. does not en- 
act that teind-duties ſhall be paid in money; but as little does it 
give titulars a right to exact delivery of them in grain. But from 
the expreſs proviſion made in that ſtatute for the fale of teinds 
at a money-price; and from its {pirit and intention, which was 
to produce an immediate and ſtil] increaſing diſparity between 
the actual teind and the valued teind-duty, there is the ſtrongeſt 
ground to conclude, that valued teinds were meant to be exigible 
only in money. At any rate, all that the College can demand is, 
a fifth part of that rent which the lands are truly worth, and 
“ might have paid had they been rented to a tenant ;”” Erſkine, 
b. 2. tit. 10. H 32. in fine. This, it is clear from the proof, they 
have got. But if their preſent demand of conyerting part of the 
valued money-duty into victual at the fiars were granted, they 
would evidently get more, as the fiars are always lower than the 
real worth of the grain. 

| * 

The Court, without any reaſoning on the ſubject, repelled the 
claim. | 


In ſupport of their fecond claim, the College 


Pleaded: While the titular drew his teind-ſheaves, he would 
take them as ſoon as they were ready. But when a fixed teind- 
duty 
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duty came to be ſubſtituted in their place, he would not attend 
ſo accurately to the progreſs of each heritor's harveſt as to en- 
able him to get his valued teind before the corns were remo- 
ved from the ground. Accordingly, by the act 1633, chap. 17. 
the heritors is ordained to © give ſecurity”” for its payment. 
Now, by this ſecurity, nothing elfe can be meant but infeft- 
ment; and fo it is explained by Mackenzie, b. 2. tit. 10. F 16.; 
and Erſkine, b. 2. tit. 10. § 38. 


Anſwered : The act 1633, chap. 17. leaves it entirely with the 
Commiſſioners of Parliament to determine what ſecurity ſhall be 
given to titulars for their valued teind-duties. It conſequently 
{till remains with the Court to make ſuch proviſion in that re- 
ſpec as they ſhall judge proper. It would certainly, however, 
be a great and unneceſſary hardſhip on {mall proprietors to be put 
to the expence of expeding infeftments for the ſecurity of titu- 
lars. Indeed, from the ſtyle of ſimilar enactments in the act 
1633, chap. 19.; and in the decrees-arbitral of King Charles I. 
it ſeems clear, that the Legiſlature never intended that the titu- 
lar ſhould be ſecured in this manner. See alſo Mackenzie's Ob- 
ſervations on 1633, chap. 15. Beſides, the ſtatute 1633, chap. 19. 
puts titulars and miniſters on the ſaine tooting ; ſo that, were the 
claim of the College to be ſuſtained, the clergy might with e- 
qual juſtice inſiſt for infeftment on the lands of every heritor 
who pays them ſtipend. Burt, in fact, neither require any addi- 
tional ſecurity, as at preſent both are put in poſſeſſion of a de- 
cree upon which they can raiſe every ſort of diligence neceſſary 
for their ſafety. 


It was obſerved on the Bench, that although this ſecond claim 
Teemed to derive ſome ſupport from the act 1633, c. 17. yet as it 
appeared unneceſlary, and was unprecedented, it ought not to be 
granted. 

The Court alſo repelled this claim. 


R. D. 


' Ne XXXIX. 
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No XXXIX. February 27. 1793. 
(TEIND COURT.) 


JOHN GORDON, 


AGAINST 


The EARL of FIFE, and others. 


Tx1nDs.—When the teinds are valued in money, an augmentation cannot 
be modified in grain, 


HE Reverend John Gordon, miniſter of the pariſh of Strath- 
don, obtained, without oppoſition, an augmentation to his 
ſtipend, which was modified in grain. 
The heritors having afterwards diſcovered that almoſt the 
whole teinds were valued in money, in a reclaiming petition 


Pleaded : The clergy were parties in the ſubmiſſion to Charles I. 
By his decreet-arbitral, and by the various ſtatutes made for 
enforcing it, it is declared, that valuations made under its autho- 
rity, in which the miniſter of the pariſh, and in caſe of a vacan- 
cy, the preſbytery are neceſlarily defenders, ſhall never after- 
wards be called in queſtion, 

The teinds in this caſe have been valued in money, and to ob- 
tige the heritors to pay them in grain, would be to alter both 
the nature and extent of their payment. 


Anſwered : Valuations in money are exceedingly unfavourable 
to the miniſter, who, though nominally a party in the action, 
from the temporary nature of his right, ſeldom thinks it worth 
while to appear. The Court, however, will not ſuffer the intereſt 
of the benefice to ſuffer from his inattention ; 3oth November 
1791, Miniſter of Glenluce againſt the Earl of Galloway. 


Obſerved on the Bench: In later caſes the point has been ſet- 
tled in favour of the heritors. 


The Court altered the former interlocutor, and modified the 
ſtipend in money. 


Add. V. Roberton. Alt. W. Murray. 
| . 
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N® XL. March 1. 1793, 


DOUGLAS, HERON and COMPANY, 
SEALINST 


WILLIAM RIDDICK. 


PRESCRIPTION. —Septennial preſcription introduced by act 1695, c. 5. 

barred by a decree in abſence. —Cautioner in that caſe liable only for 
the principal ſum and intereſt falling due within ſeven years from the 
date of the bond, —Decree in abſence not conſidered as a novatio de- 
biti.—4 cautioner found to be barred perſonali exceptione from 
pleading the benefit of the ſtatute, when delay had been ſolicited by his 
factor. Mm 


N 1773, William Kirkpatrick as principal, and Robert Riddick 
and David Currie as his cautioners, granted a bond for 
L. zooo to Douglas, Heron and Company, payable on the 29th 
of October 1778. | 

Robert Riddick died in 1777. 

William, his ſon and repreſentative, then about 16 years of 
age, choſe curators. But the chief management of his affairs de- 
volved on Mr Macdowal, accountant in Dumfries, who acted un- 
der a factory granted by him with their conſent, 

Mr Home, factor for the Company, before the bond became 
due, warned Mr Macdowal, that punctual payment would be ex- 

ected. | | 

: For ſome time after that period, and both before and after 
the lapſe of ſeven years from the date of the bond, a correſpon- 
dence was carried on between them, in which the former ſtated 
the neceſſity of having recourſe to legal meaſures, unleſs this and 
the other claims of the Company againft Riddick were inſtantly 
ſatisfied, while the latter ſolicited delay, as the only means of 
preſerving his client from bankruptcy. 

In January 1779, the Company obtained a decree in abſence 
on the bond againſt Riddick. A few months afterwards a par- 
tial payment was made ; but no further legal ſteps were taken 
till the end of the year 1789. 

Riddick being then ſued for payment, contended, that the debt 
was extinguiſhed by the ſeptennial preſcription introduced by 
1695, chap. 5. and 


Pleaded: Imo, The object of the ſtatute was to diminiſh the 
bad conſequences ariſing from that too common facility, which 
leads men to enter into cautionary obligations for which they 
afterwards neglect to provide; it is therefore entitled to a libe- 
ral interpretation. 


! : Although 
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It hough commonly ranked under the title of preſcriptions, it 
does not like them proceed upon the preſumption of dereliction 
or of payment; it cannot be interrupted in the ſame manner, 
and its benefit cannot be renounced; 19th February 1724, Nor- 
rie contra Porterfield, Edgar; Erſkine, b. 3. tit. 7. $ 24. ; Bankton, 
b. 2. tit. 12. $ 30. 48. and b. I. tit. 23. $47. It liberates the cau- 
tioner iþ/o jure at the end of ſeven years, in the ſame manner as if 
the bond had expreſsly limited the duration of his obligation to 
that period. Even the moral obligation to pay is then at an end, 
and what is paid may be recovered, condictione indebiti; 5th Auguſt 
1778, Carrick againſt Carſe. It contains, however, the follow- 
ing reſervation, © That what legal diligence, by inhibition, horn- 
ing, arreſtment, adjudication, or any other way, ſhall be done 
« within ſeven years, by creditors againſt their cautioners, for 
* what fell due in that time, ſhall ſtand good, and have its courſe 
© and effect after the expiring of the ſeven years, as if this act had 
„not been made.” But if a ſimple decree of conſtitution had 
been ſufficient to exclude the benefit of the ſtatute, this enume- 
ration would have been unneceſlary. 

Beſides, upon that ſuppoſition, the ſame effect muſt be given to 
a decree of regiſtration, and even to the execution of the ſum- 
mons, (the contrary of which laſt was found 24th January 1712, 
Stewart againſt Hill, Dict. vol. ii. p. 117.) and the object of the ſta- 
tute, whether in ſhortening the duration of cautionary obligations, 
or wakening the attention of the cautioner, would be fruſtrated. 

But the term © legal diligence,” both in technical and common 
language, is diſtinguiſhed from a decree. The latter denotes the 
ſentence of the judge, the former the different modes in which 
that ſentence is carried into execution; Erſkine, b. 2. tit. II. ; Pre- 
face to Dictionary, p. II. and Dictionary, vol. i. p. 537. A mere 
decree of conſtitution would not be reckoned diligence in a que- 

ſtion on the bankrupt act 1621. 

Further, it appears to have been the intention of the ſtatute, at 
leaſt ſuch is the opinion of Mr Erſkine, b. 3. tit. 7. F 24. that dili- 
gence within ſeven years, ſhould not prevent the extinction of the 
cautionary obligation, but merely ſecure to the creditor the ſpe- 
cial ſubjects his diligence has attached during that period. No 
ſubjects, however, are attached by a decree; Erſkine, ibid. 


Gan — 


ee This ſtatute muſt be ſtrictly interpreted. It is cor- 
rectory of the common law; Erſkine, b. 3. tit. 7. $23. and is of 
very doubtful expediency. Its chief effect has been, that perſons 
who are in fact cautioners, are ſince its date taken bound as co- 
principals, inſtead of appearing in their true character. 

The authority of Mr Erſkine, however reſpectable, cannot prevail 
in oppoſition to an uniform train of deciſions, in which the ſtatute 
has been confidered as mtroducing a ſpecies of preſcription, ca- 
pable of being interrupted in the ſame manner as every other ; Dic- 
tionary, vol. ii. p. 117. I3th June 1738, Rowand againſt Lang, 
Home; 7th January 1752, Irvine againſt Copland, Kilkerran. 

X | Theſe 
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Theſe deciſions are equally adverſe to the doctrine that the cre. 
ditor is obliged to follow out the diligence he has uſed ; Bankton, 
b. 1. tit. 23. $47. This ſuppoſition is indeed altogether incon. 
ſiſtent with the terms of the ſtatute; for though an arreſtment or 
an adjudication may afterwards be followed out, the ſame cannot 
be ſaid of an inhibition, or of a horning, which have no connec- 
tion with the effects of the debtor. 

A variety of caſes have been quoted, in which decrees are op- 
poſed to diligence; in many others, however, they are conſidered 
as ſynonymous z Stair, b. 3. tit. 1. $42. tit. 8. $66, and b. 4. tit. 35. 
$17.3 Act of Sederunt, 28th February 1662. The purpoſe of 
the ſtatute muſt determine whether the narrow or more exten- 
five meaning of the word is here to be adopted; and as its grear 
object was to prevent a growing burden from ariſing againſt the 
cautioner, who may perhaps have entirely forgot his obligation, 
the execution of a ſummons is ſurely ſuthcient to waken his atten- 


tion. 


The Court were of opinion, that the ſtatute muſt be ſtrictly in- 
terpreted ; but at the ſame time they in general thought, that the 
decree muſt be conſidered as diligence, and pronounced two inter- 
locutors to that effect. * 

The defender next 


Pleaded : The effect of the diligence muſt at all events be limit- 
ed to the principal and the intereſt falling due within ſeven years; 
Erſkine, b. 3. tit. 7. F 24.; Bankton, b. 2. tit. 12. F 30.; Forbes's 
Inſt. part 2. b. 3. ch. 2. tit. 3. $6. Dictionary, vol. ii. p. 117. 8th 
July 1725, Maclellan againſt Allan, Edgar; 13th June 1738, Row- 
and againſt Lang; 1741, Semple againſt Dewar *; Di. vol. iii. 
p. 303-3 17th February 1780, Reid againſt Maxwell. 


Anſwered: The ſtatute declares, that the diligence uſed ſhall be 
effectual in the ſame manner as before the date of its enactment. 
It muſt therefore ſecure both the principal ſum and intereſt till 
payment. It is true, any diligence done within the ſeven years, 
.can only attach the intereſt due at the date of its execution ; but 
it does not follow, that intereſt ſhall not afterwards be exigible if 
payment is delayed; Mackilikin againſt Monro, Dictionary, vol. ii. 

17. | 
l Beſides, the decree muſt be held as creating a new obligation, 
altogether independent of the original bond. 


Replied: The order of the judge enjoining performance cannot 
alter the nature of the obligation to be performed, 


The Court thought it eſtabliſhed by the caſe of Reid againſt 
Maxwell, though ſome Judges doubted the propriety of that de- 
ciſion, that the intereſt falling due within the ſeven years could 
alone be demanded, 

3 | A 
Not collected. | 
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A decree in abſence, it was obſerved, cannot be conſidered as a 
novatio debiti. One Judge thought a decree muſt have as ſtrong ef- 
feats as a bond of corroboration, and that therefore intereſt was 
due till payment, | 


The Court found, that the decree of conſtitution, could only 
have the effect to make the defender liable for the principal ſum 
and intereſt falling due within the ſeven years *. 


Laſtly, The purſuers 


Pleaded: The conduct of Mr Macdowal, which was approved 
of both by the defender and his curators, bars him from pleading 
the benefit of the ſtatute 16th November 1748, Gordon againſt 
Tyrie; 13th July 1747, Wallace againſt Campbell, Kilkerran, v. 


Preſcription. 


Anſwered: Laying aſide the diligence which has been done upon 
it, the bond is zp/ jure extinguiſhed, by the lapſe of ſeven years 
from its date. If Mr Macdowal's conduct has been ſuch as to 
create a new obligation, there may be room for bringing an action 
de dolo againſt him; but the exceptio doli cannot be pleaded againſt 
the defender. 


The Court, by two conſecutive interlocutors, found the defend- 
er © barred exceptione doli from pleading the benefit of the ſtatute,” 


Lord Ordinary, Dreghorn. AQ. Solicitor-General, G. Ferguſſon. 
Alt. Dean of Faculty, M. Rojs, Corbet. Menzies, Clerk. * 
D. D. 
——— — 
N XII. March 1. 1793. 


CHARLES ADDISON and SONS, 


AGAINST 
WILLIAM DUGUID, and others. 


PERICULUM.—INSURANCE.—WAGER PoOLicy.—lt is illegal to in- 
ſure that a whale-ſhip will return with a certain quantity of blubber. 


HE ſhip Leviathan belonging to Charles Addiſon and Sons, 
ſailed from Borrowſtounneſs on the 21ſt February 1793, fit- 


ted out for the whale- fiſning trade. 
In 


* On the 20th November 1792, the Court had on this branch of the cauſe adhered to 
the intetlocutor of the Lord Ordinary, finding the defender liable for intereſt, till payment. 
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In May 1791, Meſſrs Addiſons opened a policy, on which Mr 
Duguid and other underwriters inſured that the ſhip ſhould re. 
turn to Borrowſtounneſs with ninety butts of blubber, and ob- 
liged themſelves to pay for the deficiency, at the rate of L.) 
Sterling per butt. | 

The Leviathan returned with only five butts-of blubber. 

Addiſon and Sons having brought an action againſt the un. 
derwriters, for payment of the loſs, in defence, it was 


Pleaded The ſtatute 19 Geo. II. c. 37. enacts, that no aſſu- 
rance or aſſurances ſhall © be made by any perſon or perſons, 
„bodies corporate or politic, on any ſhip or ſhips belonging to 
„his Majeſty, or any of his ſubjects, or on any goods, merchan- 
“ diſes or effects, laden or to be laden on board of any ſuch 
„ ſhip or ſhips, intereſt or no intereſt, or without further 
proof of intereſt than the policy, or by way of gaming or wa- 
* gering, or without benefit of ſalvage to the aſſurer, and that 
« every ſuch inſurance ſhall be null and void to all intents and 
„ purpoſes.” ? 

The preſent aſſurance falls under this ſtatute, being juſt a 
wager, that a particular ſhip will get ninety butts of blubber. 
It is not a contract of indemnity, becauſe, however ſmall the 
quantity of blubber obtained, the deficiency was to be held as 
loſs. It is eſſential to a valid policy, that it relate to an exiſt- 
ing ſubject, in which the inſured have an intereſt, but this 
cannot be ſaid of the preſent, made before any fiſh had been 
caught; Park on Inſurance, p. 259. 261. 262. 268. 272. and 273. 

But beſides, policies like the preſent are too dangerous in their 
conſequences, both to the public and to individuals, to be ſup- 
ported even at common law. The high bounty given to promote 
this trade would, by their means, be converted into a premium to 
underwriters, whoſe obligation would render the owners indif- 
ferent to the ſucceſs of their ſhip, and give riſe to innumerable 
frauds on the fiſhing ground. Veſſels not inſured, for inſtance, 
might be allowed to appropriate whales caught by ſhips ſecured 


from loſs in this manner. 


Anſwered : The ſtatute applies only to wager policies ſtrictly 
ſo called, that is, to ſuch as relate to a fact or event in which 


the parties have no ſort of intereſt. But where the inſured have 
an intereſt, whatever be its nature, the inſurance is effectual. 
Thus a merchant may inſure the profit he expects upon an ad- 

venture; or, if he has a cargo conſigned to him, he may inſure 
his commiſſion upon the ſales; Millar on Inſurance, p. 226. ; 
Park, 305. et ei Theſe caſes are much ſtronger than the pre- 
ſent, as the object in both was to inſure a contingent profit, 
whereas the policy in queſtion was in fact a contract of indem- 
nity, as the quantity of blubber inſured, although it had been 
got, being inſufficient to defray the expence of the voyage. 

F | 


No 
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No danger can ariſe to the public from ſupporting policies 
of this nature, as the ſtatutes introducing the bounty contain a 
variety of proviſions, which effectually prevent any abuſe in its 
application. 


The queſtion came before the Court by a bill of ſuſpenſion, 
preſented by the underwriters, in conſequence of a decree of the 
Judge-Admiral againſt them. 


The Lord Ordinary refuſed the bill. 


On adviſing a reclaiming petition, anſwers, replies and du- 
plies, it was | 


Obſerved on the Bench: This is clearly a gaming policy. It 
is preciſely ſimilar to inſuring a jactus retis, Beſides, the ſucceſs 
depends entirely on the will of the inſured, and on this account 
alone the policy ſhould be voided. It would not be lawful to 
inſure that a privateer will take a prize. 


Two of the Judges were inclined to think, that this ſort of 
inſurance was lawful to the extent of indemnification. But it was 
ſuggeſted to be impoſſible in practice to draw a line; and that own- 
ers might ſecure themſelves ſufficiently, by inſuring the ſhip, the 
freight, and a certain ſum upon the fiſh, under the proviſion of 
their being actually taken, 


The Court paſſed the bill. 


Lord Ordinary, Gardenſton. Act. Rolland, Hay. Alt. J. Clerk, W. Clerk. 
Clerk, Menzzes. 
R. D. 


Fd 
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N. B. The underwriters were willing to wave the objection to the legality of the 
policy. and to reſt their defence upon the information on the part of the inſured not ha- 
ving been complete. The Court, however, went entirely on the firſt defence, from which 
they did not think the underwriters in hoc, /tatu entitled to depart, 
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NeXLII. March 1. 1793. 
DONALD CAMPBELL, 


AGAINST 


JOHN JOHNSTON. 


REMOVING, 1555, c. 39.—Found ſufficient that the precept of warning 
was affixed to the door of the church-yard. 


The precept is valid, although the tenant is warned to remove at the ſe- 
paration of the crop from the ground, inflead of Martinmas. 


N October 1773, John Johnſton obtained a leaſe of a farm 

in Argyleſhire, © for the ſpace of nineteen full and com- 

„ plete years and crops from and after the term of Whitſun— 

day laſt bypaſt, when his entry commenced to the houſes, 

« graſs and paſturage ; and as to the arable land, is to be and com- 

* mence at the term of Martinmas next to come in the preſent 
« year.” | 

The leaſe as to the graſs, Cc. expired at Whitſunday, and as to 
the arable ground, at Martinmas 1792. On the 31ſt March 1792, 
Captain Campbell his landlord executed a precept of warning a- 
gainſt him on the ſtatute 1555, c. 39. "oF 

A copy of the precept was, on a Sunday, forty days before 
Whitſunday, affixed to the door of the church-yard which ſur— 
rounds the church of Campbeltown. 

The precept warned Johnſton to remove from the houſes, c. 
at Whitſunday, and from the arable lands at the ſeparation of 
the crop from the ground. 

A ſummons of removing was ſoon afterwards executed, which, 
after narrating the precept, proceeds thus: © And albeit it be of 
„ yerity that the complainer has oft and divers times deſired, &c. 
to leave the ſame void and redd, at the ſaid term of Whitſunday, 
to the effect above mentioned; and then concludes, that John- 
“ ſton ſhall be decerned to remove at the ſaid term.“ 

The Sheriff decerned againſt the tenant, who, in an advoca- 
tion, 


Pleaded Ino, The directions of the ſtatute 1555, which was 
introduced, in order to check the arbitrary conduct of landlords, 
muſt be ſtrictly obeyed. It requires that the precept ſhould be 
read in the church, and a copy of it affixed to the moſt patent 
door of it; neither was done in the preſent caſe*; and where 

ſolemnities 


The defender offered to prove that the precept was not read even at the door of the 


ch urch-yard * 


he 
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ſolemnities are introduced by ſtatute, all equivalents are reje&- 
ed; Stair, p. 335. Y43+-3 Bankton, b. 2. tit. 9. $55. ; Dict. vol. i. 


xecution; Harcarſe, voce Removing, No. 839.; Dict. vol. ii. Re- 


moving; 24th January 1782, Ranking of the Creditors of Jar- 
vieſton; 25th February 1783, Gordon againſt Burnet. 

2do, The warning is null, as requiring the tenant to give up 
poſſeſſion at a period when he was not obliged to remove; 6th 
March 1754, Earl of March againſt Dowie. He did not enter 
into poſſeſſion of the arable land till Martinmas, and was enti- 
tled to retain it till the return of the ſame term in the year in 
which his leaſe expired. The crop is generally reaped in Auguſt 
and September. There is no reaſon why he ſhould be deprived 
of the benefit of the after graſs. 

ztio, The ſummons concludes, That the tenant ſhall be de- 
cerned to remove at Whitſunday, and is therefore inconſiſtent, 
both with the leaſe and precept of warning. 


Anſwered: Imo, The church of Campbeltown has four doors, 
and it is not eaſy to ſay which of them is the moſt patent; but it 
is ſurrounded by the church-yard, which has only one door, and 
upon it notifications of every ſort are in practice affixed. 

2do, The object of the ſtatute was to prevent landlords from 
arbitrarily removing their tenants, without giving them ſufficient 
warning of their intention. As this object has been completely 
attained in the preſent caſe *, critical objections to the words of 
the precept w1ll not be liſtened to. 

The crop is ſeldom off the ground before Martinmas, ſo that 
the tenant ſuffers nothing by the alleged irregularity of the warn- 
ing. At = rate, all the tenant could aſk, was liberty to con- 
tinue in poſſeſſion till Martinmas. 

Beſides, in rural tenements, eſpecially thoſe which are chiefly 
fitted for paſture, and in highland diſtricts, Whitſunday is the 
proper term of removing, though the tenant is allowed to reap 


the crop, which is ſuppoſed to have been ſown by him in ſpring. 


3tio, The ſummons of removing narrates the precept ; and al- 
though in the laſt ſentence, when taken by itſelf, it ſeems to be 
at variance with it, when the whole is conſidered, there is no 
diſcrepancy. 


Replied: When there 1s no leaſe, or when it fixes on Whitſun- 
day and the ſeparation of the crop, as the terms of entry and re- 
moval, it may perhaps be true, that Whitſunday 1s the legal term 
of removing. But that cannot be the caſe where it is agreed be- 
tween the parties, that the tenant ſhall have, and where he pays 
a rent for poſſeſſion during a certain number of complete years, 
commencing from Martinmas. : 


3 The 


* Beſides the precept executed on the 31ſt March, a ſummons of removing on the act 
of ſederunt 1756, had been executed on the 19th and 20th of the ſame month. This 
ſummons, however, was not before the Court, 


%F 
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The Lord Ordinary pronounced the following interlocutor : 


Finds, 1mo, That this proceſs of removing is informal, as the 


« warning is to remove at the ſeparation of the crop; whereas, 
© by the terms of the tack, it is to be at Whitſunday for the 
« graſs, and Martinmas for the arable lands; and the ſummons 
“of removing is both diſconform to the tack and the warning, 
6 as it concludes for removing at the Whitſunday, without ma- 
king any diſtinction between the graſs and arable lands: 24), 
* That the concluſion of the removing is materially, as well as 
“ formally wrong; as it deprives the tenant of a crop which he 


might have ſown and reaped on the arable land, ſuch as bear, 


„ peale, or turnip, betwixt the Whitſunday and the Martinmas, 
the term of removing from the arable land by the tack.” 


The Court, at adviſing a reclaiming petition and anſwers, were 
not moved by the firſt objection ; but upon the others, there was 


ſome difference of opinion. 


Tenants, it was obſerved, muſt have ſufficient warning to re- 
move; but frivolous objections muſt not be laid hold of, to in- 
jure the intereſt of the landlord. Whitſunday was, in this caſe, 
the proper term of removing; though the tenant was entitled to 
the enſuing crop, which, in that part of the country, is not ſe- 
parated from the ground till very late in the year. He therefore 
ſuffered nothing by the terms of the precept. The ſummons of 
removing, if faulty, may be amended. 


The Lords altered the interlocutor reclaimed againſt, and 
found, that the defender muſt immediately remove. 


Lord Ordinary, Monboddo. Act. Archibald Campbell junior, Alt. Montgomery, 
Clerk, Menzzes. | | 
| D. D. 
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NeXLIII. | March 5. 1793. 


JOHN HAMILTON, 


a 


AGAINST 


THOMAS EDING TON and Company. 


PROPERTY.—When a private river ſeparates the lands of two heritors, 
neither can take a cut from it for the purpoſe of eſtabliſhing any ſpe- 
cies of manufacture, without the conſent of the other. 


Few mules above the city of Glaſgow, the river Clyde 

runs between the lands of Weſtburn, the property of Mr 
Hamilton, and thoſe of Carmyle, which belong to Mr Dunlop. 
A ſhort way above Mr Hamilton's boundary, a dam-dike runs 
acroſs the river, from which two oppoſite mills are ſupplied with 
water, the one belonging to. Mr Dunlop, the other to the Duke 
of Hamilton ; but the water taken off to ſupply theſe, returns 
into the river before it reaches Mr Hamilton's lands. For ſome 
years, Meſſrs Edington and Company had carried on an exten- 
five iron-work on the lands of Carmyle. Their operations were 
performed by means of a ſteam-engine. Thinking, however, 
that a ſtream of water from the Clyde would anſwer their purpoſe 
better, they purchaſed Mr Dunlop's mill, and intended to length- 
en and enlarge the old water-courſe, fo as to carry, as they them- 
ſelves admitted, an eighth or a tenth, or, as Mr Hamilton al- 
leged, one fourth of the whole river, entirely paſt his property. 
Upon their beginning to execute this plan, Mr Hamilton brought 
a ſuſpenſion, in which he 0 DUE 2.0} 


Pleaded : If from the nature of running water it cannot in a 
ſtrict ſenſe be the object of property, every heritor through 
whoſe lands it runs has at leaſt the excluſive uſe and enjoyment 
of it, which is the moſt eſſential mark of that right. But what- 
ever may be ſaid of the water or aqua profiuens, the ſtream or 
flumen continues the ſame from one age to another, and is there- 


fore the object of permanent rights; Vinn. p. 127. 


Every heritor through whoſe lands it paſſes, has an equal right 


do every uſe to which it can be applied, whence the ſuperior he- 


ritor, though he may alter its channel in as far as it lies within 
his own grounds, muſt.,tranſmit the ſtream entire to the heritor 


below. The preſent is in fact a queſtion between a ſuperior and 
” inferior 
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inferior heritor, as the water is meant to be taken off above My 
Hamilton's property, and the inferior heritor is equally entitled 
to object, whether he be owner of both banks or of one. 
In like manner, a common property ariſes where a ſtream forms 
a march between two tenements, and each is entitled to all the 
ordinary uſes of the ſubject; but neither can make any material 
alteration on it, without the concurrence of the other ; for, 
mn re communi melior eſt conditio probibentis, l. I. HI. 2.3 J. 24. § 3. de 
acg. et acg. pluv. arcend. et paſſim, l. 1. HI2. de fluminibus, &c. Brac. 
ton, fol. 234. J. 4. c. 45. de affifa novæ diſſiſſinaæ, d 9. de aqua di. 
verſa ; 1 Wilſon, 174. Brown againſt Beſt ; 25th June 1624, Ban. 
natyne againſt Cranſton, Durie ; Hope's Maj. Practics, de act. 
in factum, Bairdie, 13th November 1713, Cunningham, Dict. », 
Property; 1ſt July 1768, Kelſo againſt Boyd; sth June 1744, 
Fairley againſt Earl of Eglintoun ; 1791, Jamieſon againſt Lord 
Abercorn ; Stair, b. 2. tit. 7. $12. 29. ; Bankt. b. 2. tit. 7. 9 29. 
Nor is either party under the neceſlity of aſſigning a reaſon to 
juſtify his refuſal. For although a perſon. will not be allowed to 
uſe his property in æmulationem vicini, no other will be permitted 
to uſe it without his conſent. In the preſent caſe, however, the 
iuſpender would | be a conſiderable loſer, both in point of ame- 
nity and pecuniary advantage. In ſummer, a great part of the 
channel would be left dry, and the ſtream be ſo much reduced. as 
to become either very inconvenient, or altogether unfit for a va- 
riety of uſeful purpoſes to which it might otherwiſe be applied. 


Anſwered : Running water is from it nature common to all, and 
cannot be the object either of ſole or joint property; Inf. de rer. 
div. pr. & 1. Voet, J. I. tit. 8.; de rer. div. et qual. & 3.; Stair, b. 2. 
tit. I. §5.; Blackſtone, b. 2. c. 1. The heritor indeed, through 
whoſe lands it runs, may prevent any perſon from having acceſs 
to it, and conſequently has the excluſive uſe and enjoyment of 
it; but this ariſes not from his having any property in the water, 
but from his connection with the land. | 

In like manner, when a river forms the boundary between the 
lands of two heritors, neither has a right of property in the water, 
but both are entitled to apply it to every lawful purpoſe ; 7th Jan. 
1749, Lyon and Gray againſt the Bakers of Glaſgow. At the ſame 
time, in the exerciſe of this as of every other right, neither 
muſt act in æmulationem, or to the direct prejudice of his neigh- 
bour ; J. 24. et ult. F. de damno infecto, 1.1.11. 21. de aqua et ag. 
pluv. arcend. ; Voet, lib. 39. tit. 3. Y4. ; Erſkine, b. 2. tit. 1. $2.; 
gth July 1757, Trotter againſt Hume, 19th January 1765, Gor- 
don againſt Grant. Here a lawful uſe of the water is ſought. 
There is no intention to injure, and the ſuſpender, if he pleaſes, 
may turn the ſtream to the like uſe on his ſide of the river. 
The intended cut will not materially diminiſh its beauty, and in 
all events no loſs in that reſpe& could be ſet in oppoſition to the 
uſeful purpoſes to which the water is meant to be applied. In 
theſe circumſtances, it makes no difference whether the water is 

returned 
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returned or not, or whether it is taken away oppoſite to or above 
the lands of the ſuſpender. 

The primary uſes of water are eaſily ſupplied; and it would 
be unreaſonable that a large river, ſuch as the Clyde, ſhould be 
rendered uſeleſs from the ill humour of an oppoſite heritor. 

In the caſe of a rivulet only ſufficient to ſupply the primary 
uſes of water, the conſent of the oppoſite heritor would indeed 
be neceſſary ; but according to the ſuſpender's doctrine, the fame 
would hold even with regard to the largeſt river in the world, 
which ſurely cannot be maintained. Every caſe, therefore, muſt 
de determined according to its circumſtances. The Clyde, after 
the claim of the charger is ſatisfied, will retain a ſufficient quan- 
tity of water for every purpoſe, ſecondary as well as primary. 


Replied : Joint property can be divided only where an equal di- 
viſion is poſſible, and where the parts retain the ſame ſituation, 
and can be applied to the ſame purpoles with the undivided ſub- 
jet; L. 19. YI. J. Comm. divid. Voet. H 5. Jus tit. neither of which 
requiſites occur in the caſe of running water. If it were true 
that the heritors on the banks of a river have no more right in it 
than any other perſon who can get acceſs to it, any one heritor 
through whoſe lands it paſſes, or any other perſon with his per- 
miſſion, might entirely alter its courſe, and the inferior heritors 
could not oblige him to return it. 


The Lord Ordinary reported the cauſe on informations. 
The Judges differed in opinion. 


The reaſoning of thoſe who thought the letters ought to be 
ſuſpended, ſeemed in general to eſtabliſh, that in the caſe of a 
private river, of whatever extent, running between the lands of 
oppoſite proprietors, the mere poſſibility of damage, (and as ſome 
expreſſed themſelves) even in point of amenity, gave either a 
title to object to any material alteration upon its courſe. What- 
ever may be ſaid (it was obſerved) of the water of which it is 
compoſed, the ſtream itſelf is the object of property, or at leaſt 
of a right equally entitled to protection. The water may be u- 
ſed for all ordinary purpoſes, but the ftream cannot be diverted. 
It is acknowledged the chargers cannot divert the whole river, 
and where is the line to be drawn? Manufactures will not be in- 
jured by this doctrine, becaule there is little danger that conſent 
will be refuſed where an adequate conſideration is offered; at 
all events, the right of private property is ſacred. 

Others thought, that as there was no property in running wa- 
ter, each conterminous heritor might take every lawful uſe of it, 
without the conſent of the other. How far the erection of ma- 
chinery is a lawful uſe, (it was obſerved), will depend upon the 
circumſtances of the caſe ; it muſt be confidered as ſuch where- 

3 ever 
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ever the oppoſite heritor is not thereby prevented from doing 
the ſame on his ſide of the river. 


« The Lords ſuſpended the letters /impliciter, and continued the 
6e interdict.“ 2 


And, upon adviſing a reclaiming petition and anſwers, © they 
% adhered,” | 


Lord Reporter, Dregborn. For the Suſpenders, Dean of Faculty, M. Roſs, Fohn Millar jun. 
For the Chargers, Lord Advocate, Solicitor- General, Wight, Rolland, Arch. Campbell jun. 


Clerk, Sinclair. 
D. D. 


N* XLIV. March 6. 1793. 


ARCHIBALD SETON, 


AGAINST 


The CREDITORS of Hugh Seton. 


Fiar.—VWhen a ſubject is conveyed to truſtees for a certain perſon in 
liferent, and his children naſcituri in fee, the father is not fiar, 


HARLES SMITH, 1n the contract of marriage entered into be- 
tween his ſon Hugh Smith afterwards Seton, and Mrs Eliza- 
| beth Seton of Touch, obliged himſelf to have in readineſs by 
Martinmas 1746 L. 8000, and to employ it on land, or other he- 
ritable ſecurity, and to take the rights in name of certain truſtees 
for behoof of © Hugh Smith in liferent, and the heirs-male to be 
„ procreate of the marriage in fee.“ | 
Charles Smith in part fulfilled this obligation, by purchaſing 
certain lands, and conveying them, together with an heritable 
bond to the truſtees ; but at his death there remained a balance 
of above L. 3000 againſt him. 

The truſtees conveyed the lands to Archibald Seton, the heir 
of the marriage, in terms of the truſt. 

The heritable bond was paid to Hugh Seton, who was himſelf 


one of the truſtees, with conſent of a quorum. 
2 In 


9 
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In the ranking of his creditors Archibald Seton claimed to be 
ranked as a creditor, 1/, For the ſaid balance which his father 
owed as repreſenting Charles Smith; and 24ly, For the amount 
of 'the heritable bond, which was paid to him as truſtee, and 
had not been employed in terms of the contract. 


The common agent, inter alia, 


Ohjected If Charles Smith, in a ſimple obligation, had bound 
himſelf to convey, or had actually conveyed a certain ſum or ſub- 
je& to his ſon Hugh in liferent, and his children aaſcituri in fee, 
Hugh would have been fiar, and the claimant would have had 
no jus crediti; 1ſt March 1781, Cuthbertſon againſt Thomſon ; 
29th June 1786, Muir againft Muir; 7th December 1780, Dickſons 
againſt Dickſon ; 23d June 1779, Porterfield againſt Grahame, Cc. 
The ſame would have been the caſe though the obligation had 
been contained in a contract of marriage; 3d June 1748, Gor- 
don againft Sutherland, affirmed on appeal; 1ſt July 1754, Stra- 
han's Creditors againſt Ludovick Strahan; 15th November 1787, 
Children of Mactaviſh againſt his Creditors. Unleſs the majo- 
rity of the heir, or ſome other fixed period had been ſpecified at 
which Hugh ſhould be obliged to veſt the right in his perſon. 
There ſeems no reaſon for a different conſtruction of the right 
when it is taken to truſtees for the heir, inſtead of being taken 
directly to himſelf, They were not taken bound to denude in 
his favour at any given time, nor were they prohibited from ma- 
king a conveyance to the father in liferent, and the heirs-male 
naſcituri in fee, which would have placed Hugh Seton in the 
ſame ſituation as a direct conveyance from his father Charles 


Smith. 


Anſwered : The legal ſubtlety which prevents a fee from veſt- 
ing in children na/cituri, is completely removed by the appoint- 
ment of truſtees, who ſupply their place, and are, while the truſt 
ſubſiſts, fiars of the ſubject. The caſe then comes to be pre- 
ciſely the ſame as if the obligation had been taken to the 
father in liferent, and the children nominatim in fee, when the 
father, beyond diſpute, would have been only a naked life- 
renter. 1233 

The truſtees could not denude themſelves of the truſt before 
the exiſtence of an heir of the marriage. They then became 
bound to convey the funds in their hands to Hugh Seton in 
liferent, and the heirs nominatim in fee; and fo far as Mr Smith 
had not, fulfilled his obligation, to convey it and the ut exigendi 
in the ſame terms. 

The cafe is the ſtronger that the obligation did not flow from 


the father, but from a third party, who veſted nothing in the fa- 


ther, but a right of compelling the truſtees to give him the life- 
rent of the ſubject, they continuing fiars till the heirs of the mar- 
riage obliged them to denude in their favour, | 

| ma” ER The 
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The Lord Ordinary reported the cauſe on memorials, 


The Court were unanimouſly of opinion, that the effect and 
ſole intention of appointing truſtees was to prevent the father 
from being fiar. The ſubject (it was obſerved) was veſted in the 
truſtees, who held the fee for behoof of the children, and the 
liferent only for the father. If they had paid the ſum to Hugh 
Seton, they would, as infringing on the truſt, have been liable in 


damages to Archibald. | 


The Lords repelled the objection, and ſuſtained Archibald Se- 
ton's claim. | 


Lord Reporter, Swinton. For Archibald Seton, Dean of Faculty. 
Alt. Solicitor-General, Patiſon. Clerk, Mengies. 
D. D. 
REF... March 6. 1793. | 


SAMUEL PEAT, 


AGAINST 


The Reverend Dr JOHN SMITH. 


Proor, —DELINQUENCY.—-A proof of the veritas convicii limited to 
ſpecific circumſtances. AP 


| R PEAr having obtained a preſentation to the pariſh of 
Gigha, in Argyleſhire, was taken upon trials by the preſ- 
bytery of Kintyre. As a great majority of the inhabitants of 
that pariſh underſtood Gaelic only, the preſbytery thought it 
proper to examine Mr Peat on his knowledge of that language, 
particularly as he was born in the low country, and had reſided 
there for the greater part of his life. This examination having 
been declined by the preſentee, who alleged, that the preſbytery 
had no right to inſiſt on it, he was found by them not qualified 
to ſupply the vacancy. „„ a3 
Mr Peat appealed. againſt this ſentence to the ſynod of Ar- 
gyle, which meets at Inverary, where Dr Smith was appointed 
by the preſbytery to defend their judgment, 
| Mr 
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Mr. Peat alleging that Dr Smith had, on this occaſion, out of 
the ſynod, and in preſence of three gentlemen, whoſe good opi- 
nion was of the greateſt importance to him, made ule of certain 
expreſſions injurious to his moral character, brought an action of 
damages againſt him. | 1 x4 

The Lord Ordinary, upon adviſing a condeſcendence and an- 
{wers, “ allowed the purſuer a proof of the facts and circumſtan- 
« ces contained in his condeſcendence, and the defender a proof 
« of the facts and circumſtances contained in the anſwers, and of 
all facts and circumſtances they may think material, and to 
* each party a conjunct probation theręanent.“ 


« 


Mr Peat, in a petition againſt this interlocutor, 


Pleaded If the charge againſt the purſuer's character were well 
founded, the defender ought to bave made it the ſubject of a pu- 
blic enquiry before the preſbytery, when the purſuer would have 
had an opportunity of entering into his own vindication. But 
there being no queſtion with regard to it in dependence before the 
eccleſiaſtical court, the defender in whitpering it about to in- 
dividuals, could only be actuated by a deſire to injure the purſuer. 
The veritas convicit, therefore, cannot exculpate the defender; 
Erſkine, b. 4. tit. 4. $80.; 21ſt November 1783, Macqueen a- 
gainſt Grant, and no proof of it ſhould be allowed. 


At any rate, the defender muſt ſtate the ſpecific facts on which 
his bad opinion of the purſuer's character is founded, and of theſe 
only, provided they are relevant, a proof can be admitted. Were 
the parties to go to proof in the general terms of the interlocutor, 
every action of the purſuer's life might be ripped up, without his 
being prepared to meet any one acculation which might be brought 


againſt him. 


Dr Smith, in his anſwers to the petition, ſtated certain facts as 
the ground of his charge, and craved a proof, not only of 
them, but of every circumſtance tending to juſtify his conduct, 


and 


Urged: 1mo, When the truth of a charge againſt character is e- 
ſtabliſhed by ſufficient evidence, there is no room for an action of 
damages, although perhaps in ſome caſes a profecution ad vindidtam 
publicam may ſtill be competent; Blackſtpne, b. 4. c. 2. H 13. b. 3. 
c. 8. $5.3 Stair, b. 1. tit. 9. 94. „ 9 : 


2do, It was the duty of the members of the preſbytery, to en- 
quire into the purſuer's moral character, and it was neceſſary to 
mention the reſult of their enquiries to thoſe immediately inte- 
reſted; and this was all that was done by the defender. Since 
therefore he had no animus injuriandi, whether the charge againſt 


the purſuer ſhould turn out to be true or falſe, he cannot be ſub- 
I jected 
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jected to puniſhment ; Voet, ad tit. de injur. 5 9.; Buller's introduc. 
tion to the law relative to trials at nf prius, p. 8. | 


Ozꝭſerved on the Bench: A proof of the veritas convicii can in no 
caſe be allowed in general terms. But as ſpecific circumſtances 
are here ſtated, they may, if proven, alleviate the offence, or al- 
together exculpate the defender. 


The Court allowed the purſuer a proof of his libel in common 
form, but limited the defender's proof to certain ſpecific facts ſta- 
ted by him as articles of charge againſt the purſuer. 7 


Lord Ordinary, Juſtice-Clerhbz. Act. Solicitor-General, Arch. Campbell, Connell, Fletcher, 


Alt. Dean of Faculty and W, Robertſon. Clerk, Sir James Colquhoun. 
R. D. 
—— -  __ 
N* XLVI. March 7. 1793. 


10 H N HOME, Writer to the Signet, Petitioner. 


JuRISDICTION,—FACTOR. 


1. The application of a curator bonis, for the ſanction of the Court ts 
ordinary acts of adminiſtration, is incompetent, 


2. Borrowing money found to be an extraordinary act of management. 


T7. late Sir Alexander Stirling executed a ſtrict entail of the 
barony of Renton, and at the ſame time conveyed it to tru- 
ſtees for pay ment of an annuity to the widow and heir of the grant- 
er, and for a variety of other purpoſes; in particular, it was de- 
clared, that the truſt ſhould continue till the debts upon the eſtate 
were paid. 

The truſtees having declined accepting of the truſt, John Home, 
writer to the Signet, was appointed by the Court curator bonis up- 
on the eſtate. 

Some time after his nomination, he applied to the Court, I/, 
For their authority to certain ordinary acts of adminiſtration, ſuch 
as granting leaſes in terms of miſſives of the former proprietors, 
erecting buildings, and making improvements, c. 2dly, He ſtated, 
that the rental of the lands was inadequate to the yearly charges 
againſt them, ariſing from the payment of the annuities, intereſt of 
debt, and the expence of management. He therefore c raved to be 

| 3 | | allowed 
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allowed to borrow ſuch ſums of money upon the credit of the 
eſtate as ſhould be neceſlary, in order to provide for the defi- 


ciency. 


The Court conſidered both branches of the petition as falling 
within the ordinary powers of a curator bonis, and were of opinion, 
that it was not their province to ſuperintend every common ſtep 
taken reſpecting an eſtate under judicial management. They 
therefore refuſed the petition as incompetent, 


Mr Home preſented a petition, reclaiming againſt this interlocu- 
tor, in ſo far as the Court had thereby refuſed to interpoſe their 
authority to his contracting debt. He ſtated, that Sir Alexander 
Stirling, by his deed of truſt, had allowed his truſtees to borrow 
money only to pay off the principal ſums of the debts upon the e- 
ſtate, in caſe they ſhould be demanded before they could be paid 
out of the rents and price of woods, and had not provided for o- 
ther exigencies, ſuch as the preſent, which might equally demand 
the borrowing of money to a certain limited extent, in order to carry 
on the management. That this act of adminiſtration was therefore 
of an extraordinary nature, though in the circumſtances of the caſe 
abſolutely neceſſary ; and conſequently the warrant for it muſt 
flow from the Court, both for the ſake of getting the money more 
readily, and in order to render it an effectual burden on the lands. 


The Court in fo far altered their former interlocutor, and grant- 
ed this prayer of the petition. 


For the petitioner, Rolland, Cha. Hope. Clerk, Home. 
. D 0 


Ne XLVII. | March 8. 1793. 


The YORK-BUILDINGS COMPANY, 


AGAINST 


ALEXANDER MACKENZIE, 


RANKING AND SALE.—The common agent in a ranking is not diſquali- 
fied from purchaſing at the judicial fale carried on under his direction. 


N the bankruptcy of the York-buildings Company, Alexander 
Mackenzie was appointed common agent in the ranking of 
the creditors on their eſtates in 2 
B In 
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In 1770, the lands of Seaton, belonging to that Company, were 
expoſed to public ſale, under the authority of the Court, when the 
common agent purchaſed the two firſt lots at the upſet price. 

A reduction of this ſale was brought by the Company, on the 
two following grounds: 1/, That the defender, in conſequence of 
holding the office of common agent, came under a legal diſability 
of becoming the purchaſer. 2%, The purſuers alleged, that cer- 
tain circumſtances of the defender's conduct, at and previous to 
the ſale, amounted to fraud, or at leaſt to culpable negligence, 
which, in his ſituation of common agent, muſt have the effect of 
ſetting afide the purchaſe. This ſecond ground of challenge was 
a mere queſtion of fact, and made the ſubject of a voluminous 
proof, in which the purſuers failed. In ſupport of the firſt ground, 
which reſolved into an abſtract point of law, it was 


Pleaded : 11, By the act of ſederunt 1756, which introduced the 
appointment of a common agent, and by the uniform ſubſequent 
practice, it is the duty of the perſon accepting of that office, to take 
a proof of the value of the eſtate, to bring it to public ſale, and to 
aſcertain the intereſt of each creditor in the price. In taking theſe 
ſteps, he acts not only for behoof of the creditors at large, but of 
the common debtor, who, as he has not acceſs to his funds, is de- 
prived of the means of protecting his own intereſt. All parties 
concerned are preſumed to place implicit confidence in his integri- 
ty, for if they were to watch over every ſtep of his management, 
they might as well conduct the buſineſs without his aſſiſtance. As 
therefore the common agent is in reality the ſeller of the eſtate, 
and as the duties of ſeller and buyer are inconſiſtent with each 0- 
ther, Vinnius, b. 3. tit. 4. he cannot be allowed to unite the two 
characters in his perſon. | 

2dly, Beſides, a common agent may alſo be conſidered as truſtee 
for all concerned, and no truſtee is allowed to purchaſe the ſubject 
of the truſt, or at leaſt if he does ſo, he is conſidered as holding it 
for behoof of the truſter, that is, in the preſent caſe, for behoof 
of the purſuers and their creditors. This principle is recogniſed 
by the law of Rome, J. lib. 18. tit. 1. 1.34. $7.3 Matth. de Autt, 
p. 74-3 of England, Abrid. Cafes in Equity, vol. ii. p. 741. ; Fox 
verſus Mackreth, ſtated in Brown's Reports, vol. ii. p. 420. ; Whelp- 
dale ver/us Cookſon, anno 1747 3 Vezey, vol. i. 9. Bovey verſus Smith; 
Vernon, vol. i. No. 58. and 139.; Twining verſus Morice, anno 1788; 
Brown, vol. ii. p. 326. ; and of this country, Stair, b. 1. tit. 6. { 17.3 
Durie, 28th February 1632, L. of Ludquhairn; 17th February 1732, 
Cochran, ſtated in Dict. vol. ii. p. 492.; Kilkerran, voce Huſband 
and Wife, 19th June 1745, Bee againſt Biggar ; Kames, 6th March 
1767, Earl of Crawford, 26th June 1789, Wilſons, 

3dly, And even although a common agent were not, ſtrictly 
ſpeaking, veſted with either of theſe characters, it would be contra 
bonos mores to allow a common ayent to purchaſe at the ſale, as it 
would be laying him under ſuch temptations to conceal the value 
of rhe ſubject, and afterwards to conduct the ſale of it improperly, 
as his integrity might in many caſes be inſufficient to reſiſt. 


3 Anſwered : 
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Anſwered : 1m0, A common agent is no more the ſeller of the 


eſtate than the lawyer who appears at the different callings of the 


roceſs of ranking, or any other perſon employed in forwarding 
the buſineſs. The fale is the act of the law, and if the character 
of a ſeller is at all eſſential to it, the Court itſelf, acting under the 
authority of the ſtatute 1690, c. 12. can alone be conſidered as 
poſſeſſing it. 

2do, The eſtates of the York-buildings Company were not con- 
veyed in truſt to the defender. His employment was limited to 
a particular purpoſe, namely, that of carrying on the proceſs of 
ranking, and dividing the price among the creditors. He was 
therefore no more a truſtee than a writer or ſolicitor, who is em- 
ployed in any particular piece of buſineſs, who ſurely is not on 
that account diſabled from purchaſing the property of his em- 
ployer. | 
7 even if the defender could be viewed as a truſtee in the ſtrict- 
eſt ſenſe of the word, the purchaſe in queſtion would not have been 
reducible on that account ; for although a truſtee cannot purchaſe 
the property of the truſter by private bargain, there is no reaſon 
for extending the prohibition to the caſe where the ſubject is ſold 
by a public auction fairly advertiſed, when, in conſequence of the 
competition of purchaſers, there is no poſſibility of his having 
an unfair advantage, And this muſt particularly be the caſe 
where the auction is carried on under the ſuperintendence of the 
Supreme Court, where, of courſe all the proceedings are attended 
with the moſt public notoriety. Accordingly, both by the civil 
law and our own, a tutor, who exerciſes the moſt ſacred of all 
truſts, may purchaſe the goods of his pupil for his own behoof, 
when expoſed to public fale ; J. 5. Cod. de Contrab. empt. ; Erſkine, 
b. 1. tit. 8. § 19. In like manner, a creditor pigneratitius in the 
Roman law obtaining the authority of a judge to fell a pledge 
by auction, for payment of his debt, might himſelf become the 
purchaſer, Voet. lib. 20. tit. 5. \ 3. 

As to the authorities quoted by the purſuers from the law of 
England, they are either miſunderſtood, or do not apply to the 
preſent caſe. Indeed, it would ſeem, that the Engliſh are leſs 
ſcrupulous in this matter than we are in this country. By a late 
ſtatute, 17 Geo. III. c. 20. it appears not only to be lawful for 
the proprietor expoſing his goods by auction, either to bid him- 
ſelf, or to employ another to bid for him, but that he is even 
liberated from the duty on ſales, if he become the purchaſer. 

3tio9, Admitting for a moment, that it is znexpedient to al- 
low the common agent to purchaſe at the ſale, as the law 
has not declared his doing ſo illegal, it is not a competent 
ground of reduction; for, in order to found a right of chal- 
lenge at common law, it is neceſſary to prove, not merely 
that the ſituation is ſuſpicious, but that fraud has actually been 
committed. If in any caſe the temptation to over-reach, ariſing 
from the ſituation of parties, was a ground of reduction at com- 
mon law, bargains between a member of the College of Juſtice 
and a litigant, concerning a depending law-fuit, ſhould have been 
reducible on that account ; yet the Legiſlature thought a poſi- 

tive 
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tive enactment neceſſary to check this traffic; and even ſtill, 
as the ſtatute has not annexed nullity, but deprivation of office, 
as the penalty of contravention, ſuch tranſactions have uniformly 
been ſuſtained; Fountainhall, 2oth December 1683, Purves. 

Beſides, from a ſearch of the records, it appears, that ſince the 
year 1756, common agents have been offerers at judicial. ſales 
carried on under their direction in no leſs than 135 inſtances, in 
eighteen of which they became the purchaſers, yet in no one caſe 
has this conduct been challenged, either on the head of fraud 
or legal diſability ; a circumſtance which ſhows not only that the 

ractice is in favour of the defender, but that the ſuſpicion ari- 
{ing from his ſituation is altogether groundleſs. 


After a hearing in preſence, the Lords“ repelled the reaſons 
of reduction.“ 


But on adviſing a reclaiming petition, with anſwers, the Court, 
by a narrow majority, “ in reſpect Mr Mackenzie was common 
agent when the ſale of the two lots of Seaton in queſt ion took 
„place, reduced the ſaid ſale.“ 

The purſuers not being ſatisfied with the ratio decidendi of this 
laſt interlocutor, both parties reclaimed; and on adviſing the 
mutual reclaiming petitions, with anſwers and minutes, ſeveral 
Judges obſerved, that a common agent had ſuch advantages 
over other bidders, both in obtaining better information, and in 
other reſpects, that he ought not to be allowed to purchaſe: 
That as a lawyer cannot act for both parties, ſo neither can a 
common agent do juſtice both to the creditors, and to himſelf, if 
he intended to become the purchaſer: That although he was not 
diſabled by any municipal regulation, yet his diſqualification was 
founded on reaſon: That the circumſtance of ſo many common 
agents having been offerers at ſales, was an additional ground 
of ſuſpicion, and ſhewed the neceſſity of excluding them. And 
as the rule is univerſal, that no truſtee can take advantage of a 
ſale in his own favour to the prejudice of the truſter, ſo neither 
can a common agent, whole ſituation in that reſpect muſt be con- 
ſidered as preciſely ſimilar. | | ' 

On the other hand, a majority of the Court were of opinion, 
that although it might be proper that an act of Parliament, or 
act of ſederunt ſhould be made, prohibiting common agents from 
becoming purchaſers in future ; yet as at preſent they are under 
no legal diſability, it would be equally contrary to juſtice, and 
to the principles of our law, to give a retroſpect to ſuch a regula- 
tion : That an apparent heir purchaſing adjudications by private 
bargain, would not have been ſubjected in a paſſive title, previous 
to the act 1695, c. 24. nor would a factor on a ſequeſtrated eſtate 
buying a debt affecting it have been conſidered as entering into 
an illegal tranſaction before the act of ſederunt, 25th December 
1708. And that the ſale in queſtion was valid on the very ſame 


Principle. 
2 The 
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The Court, by a narrow majority, “ Aſſoilzied the defender, 
« and in reſpect one of the reaſons of reduction was a charge 
« of fraud, found the purſuers liable in the expence of the defend- 
« er's proof.“ 


Lord Ordinary, Swinton. Add. Lord Advocate, Dean of Faculty, I. Clerk, W. Erſkine. 
Alt. Solicitor General, G. Ferguſſon, Maconocbie, Tait. Clerk, Sir James Colguboun 


R. D. 


— 


NoXLVIII. March 9. 1793. 
| DAVID WIGHT, and others, 


AGAINST 


PETER NILS LSE 


JURISDICTION .— Application for a warrant meditatione fugæ again// 


a perſon who has retired to the Abbey, muſi be made in the firſt in- 


flance to the bailie of that ſanctuary. 


ETER NIBLIE having retired to the Abbey, a petition was 
preſented by ſome of his creditors, praying to have him de- 
prived of the benefit of the ſanctuary, on account of certain al- 
leged acts of fraud, or at leaſt to have him ordained to find cau- 
tion judicis ſiſti, in the actions already brought, or to be brought 
againſt him at their inſtance, as they were apprehenſive that he 
meant to eſcape. 


The Court were of opinion, that the circumſtances of the caſe 


did not warrant his being deprived of the benefit of the ſanc- 


tuary; and that any application againſt him as in meditatione fuge, 


fell to be made in the firſt inſtance to the bailie of the Abbey, 
the judge-ordinary, who, if he ſaw cauſe for requiring caution, 
might, on Niblie's failing to find it, confine him in the priſon of 
the Abbey, as was done in the caſe of Park againſt Bennet, ioth 
February 1787. 


The Lords, as to this point, refuſed the petition. 


For the Petitioners, Geo. Ferguſſon. Clerk, Sinclair. ; 
Doh 
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N* XLIX. May 15. 1793, 


ATTO RN E X of Thomas Cullen and Company, 


AGAINST 


DAVID PHIL. 


Pacruu ILLICITUM.—4 merchgnt ſettled abroad, whether a foreięne- 
or a native, who is acceſſory to ſmuggling goods into this n has 
no action for the price of them. 


Homas CuLLEN and Company, merchants at Oſtend, had 
been in the practice of ſupplying David Philp at Boarhills 
in Fifeſhire with contraband goods, ſometimes on commiſſion, and 
ſometimes at ſhore price, that is, a price payable on delivery of 
the goods in Britain, and ſufficiently high to inſure the vender a- 
gainft the riſk of ſeizure. 
Captain Oldfield always had the charge of the veſlels employ. 
ed by Cullen and Company on theſe occaſions. By a letter from 


Cullen and Company to Philp in January 1789, they informed 


him, that Oldfield was to fail in a few days from Oftend, with 


a quantity of gin and brandy; that he meant firſt to call at 
Boarhills, when he expected Philp would be prepared for him, 
and aſſiſt him in the diſpoſal of the cargo, 

The letter was ſo expreſſed as to leave room for arguing, that 
the goods: were the property of the captain. 

Oldfield accordingly arrived at Boarhills ſoon after. Philp a- 
greed to take a conſiderable quantity of the cargo, and accepted 
bills for the price, payable to Thomas Potts, nephew to Thomas 
Cullen, who acted as ſupercargo on this occaſion. The greater 
part of the goods were ſeized in the landing. 

The bills were indorſed to Sir William Forbes and Company, 
for behoof of Cullen and Company, to whoſe account they were 
immediately placed; and Philp being charged for payment by 
their ret brought a ſuſpenſion, in which 


Both parties agreed, that on the principles eſtabliſhed by the 
caſe of Cantly, 11th February 1790, .and others, if Cullen and 
Company were acceſſory to the ſmuggling, no action could lie; 
and the one endeavoured to eſtabliſh the acceſſion by the evidence 
in proceſs, and the other to ſhow that there was none. 


The Court were of opinion, that this adventure was juſt a 
continuation of the former illicit trade, and that the inter- 
poſition of Oldfield was intended merely as a cover to the real 


tranſaction, and unanimouſly adopted the following diſtinction. 
2 When 
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When a merchant ſettled abroad, whether a foreigner or na- 


tive of this country, ſimply ſells goods to a ſmuggler, tangnum 
quilibet, and makes delivery on the ſpot, he can maintain action 
for them in our courts, though he ſuſpected, or even knew that 
they were meant to be ſmuggled into Britain; but if he is acceſ- 
ſory to the ſmuggling, and thereby to an infringement of the 
laws of this land, (which he is bound to know as far as concerns 


his trade), he cannot demand the aid of the Britiſh courts for re- 


covery of his debt. And this, (it was obſerved), was not a new 
doctrine, but eſtabliſhed before the caſe of Cantly, by that of 
Sibbald againſt Wallace, in 1779 *. 


The Lords ſuſpended the letters ſmpliciter. 


On a motion for expences by the counſel for Philp, it was ob- 
ſerved, that the principle of the judgment was in turpi cauſa 
melior eſt conditio paſſidentis, and therefore that no expences ought 
to be awarded. | 


Lord Reporter, Stonefield. Act. Dean of Faculty, W. Murray. | 
Alt. David Cathcare. Clerk, Home. x 


D. D. 


NeL. May 15. 1793. 
REID and PARKINSON, 


AGAINST: 


JAMES MACDONALD, JOHN ELDER, and others. 


PAacTUM ILLICITUM.—The ſame point. 


Eſſrs Kirkpatrick and Company, natives of Scotland, ſettled 

at Oſtend, had been in the practice of carrying on an illicit 
trade with perſons in this country, and, in particular, had former- 
ly been engaged in a ſmuggling adventure with Macdonald and El- 
der of Inverneſs, and others. In ſpring 1790, Macdonald, tc. 
having embarked in a new ſcheme of the ſame nature, tranſmitted 
bills, for the price of the goods to be furniſhed, to Meſſrs Kirkpa- 
trick and Company. Theſe dealers at firſt undertook the commit. 
fon, but afterwards declined executing it, on account of the diſ- 
agreeable conſequences (as they ſaid) with which ſuch adventures 
are attended, alluding to the late caſes where action had been re- 
fuſed. They, however, recommended a perſon whom they call- 


cd 


Not collected. 
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ed Bonaventura Gibert, a Spaniard, as fit to be truſted with their 
buſineſs. He having accordingly (as it was ſaid) furniſhed the 
goods, the bills were transferred to him. 

Elder, one of the Inverneſs merchants, was at Oſtend when the 
ſhip was loaded. The veſſel, which belonged to Macdonald and 
Elder, was cleared for North Faro, IE of the Iſle of Sky was its 


real deſtioation. 


Kirkpatrick and Company, after declining the commiſſion, con- 
tinued to furniſh-the Captain with neceſſaries for himſelf, and to 
advance him money for the repairs of the ſhip. 

The goods arrived, but in a damaged ſtate, 

The bills were indorſed by Gibert to Reid and Parkinſon, for 
behoof of Kirkpatrick and Company, without value. The accep- 
ters being charged for Pay ment, © ugh two ſuſpenſions, and 

 Pleaded + It is evident, from the correſpondence and circumſtan- 
ces of the'caſe, that Gibert was the clerk of Kirkpatrick and Com- 
pany, who were acceſſory to the ſmuggling, and acted as agents 
tor the ſuſpenders. 


Anſwered : There is no evidence that Gibert was connected with 
Kirkpatrick and Company, and if he had, as the goods were furniſh- 
ed to the agent of the ſuſpenders, who was on the ſpot, and were by 
him put on board a veſſel which was not the property of the char- 
gers, and as they had no concern in the after proceedings, it would 
be contrary to the principle of former cafes, and the opinion of the 


Court in the caſe of Cullen and Company againſt Philp, to deny 


action for the price. 


The Court were atis ed, from various circumſtances of evi- 
dence, that Gibert was a clerk of Kirkpatrick and Company, and 
a perſon interpoſed by them to cover their own concern in the 
tranſaction. Gibert's letters, in particular, were held to be evi- 
dence of this, being in the ſame hand with Kirkpatrick's, and ſhew- 
10g a thorou gh acquaintance with the Engliſh language. The Judges, 
in general, were alſo of opinion, that Kirkpatrick and Company, by 
their advance of money for the veſlel, the falſe clearances, and 
their delivery of the goods on board the veſſel, had acted as agents 
for the buſineſs, and become participant of the ſmuggling. Some 
were at firſt moved by the circumſtance of Elder being on the 
ſpot, at the loading of the veſſel, and held, that the evidence of 
acceſſion was defective. But, in the end, an unanimous judgment 
on we above | heat was given. 


The Lord Qrdinary had © ſuſpended the letters e The 
Lords “ adhered ;*'* and on 3oth May 1793, refuſed a reclaiming 
petition without anſwers. | 


Lord Ordinary, Dreghorn. AA. Geo. F. erguſſon. Alt. Ja. Grant, Cha. Hay: 
| Clerk, Sinclair. 
D. D. 


No LI. 
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N* LI. May 15. 1793. 
SOLICITOR of TITHES, 


AGAINST 


KENNETH MACKENZIE. 


FORFEITURE, A leaſe of teinds forfeited by 20 Geo. IT. c. 41. found te 
be annexed by 25 Geo. II. c. 41. and reſtored by 24 Geo. III. c. 57. 


HE Earl of Cromarty, in 1696, obtained from the Crown, as 
ſucceſſor to the Biſhop of Roſs, a leaſe of the teinds of the 
pariſhes of Tarbat and Fearn, for thirty-eight years. This leaſe 


was, by various prorogations, extended to the year 1924. 


The late Earl of Cromarty having been engaged in the rebellion 
1745, Was attainted, and his property of every deſcription was 
forfeited to the Crown, by the 20 Geo. II. c. 41. commonly call- 
ed the Veſting Act. | 

When afterwards, by 25 Geo. II. c. 41. commonly called the 
Annexing Act, commiſſioners were appointed for managing the for- 
feited eſtates, ſo far as annexed by this ſtatute to the Crown, the 
factor on the eſtate of Cromarty accounted to them for this teind- 
duty. 

But in 1758, the Barons of Exchequer, with the advice of the 
then Solicitor of Tithes, granted to Mr Munro, one of the heri- 
tors, a leaſe of the teinds of his own lands, and to Sir John Gor- 
don, another heritor, and brother to the Counteſs of Cromarty, 
(probably for her behoof ), a leaſe of the remaining teinds poſſeſſed 
by the Earl before his forfeiture. 

Theſe leaſes were granted for the uſual period of nineteen years. 
Mr Munro paid the ordinary compoſition of three years value of 
the teinds, Sir John Gordon only paid three years value of the 
rent formerly exacted by the Earl of Cromarty, and both paid 
a nominal rent. 

From that period, the factor on the eſtate of Cromarty no long- 
er accounted to the commiſſioners for the teind-duty. 

The leaſes having expired, that of Mr Munro was renewed, 
on his paying the uſual compoſition. 

In a proceſs brought by the Solicitor of tithes againſt Mr Mac- 
leod of Cadboll, who had purchaſed part of the eſtate of Inver- 
gordon, in order to oblige him to accept a timilar renewal, ap- 
pearance was made for Mr Mackenzie of Cromarty, who contended 
that the leaſe of the teinds had been reſtored to his predeceſſor 
Lord Macleod, along with the eſtate, by the ſtatute of the 24 
Geo. III. c. 57. commonly called the Reſtoring Act. The Soli- 
citor of tithes | 


I Dd Pleaded : 
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Pleaded : By the act laſt mentioned, it is declared lawful to his 
Majeſty to grant to their former proprietors © all and every the 
* lands, lordſhips, baronies, fiſhings, and other lie beritages 
„ which became forfeited, and which were annexed to the Crown" 
by the 25th of the late King. The annexing and reſtoring acts 
are thus commenſurate, and nothing is reſtored that had not been 
annexed. But from comparing the terms of the veſting and an- 
nexing acts, it is evident that this leaſe was not annexed. 

| By the former it is declared, That © all and every the lands, 

“ heritages, debts, or ſums of money, and goods and chattels 
« whatſoever ; and generally, the eſtates, goods, and effects, he- 
„ ritable and moveable, real and perſonal, deſcendible to heirs, 
* executors, juriſdictions, liferent- rights, or of what nature or 
“kind ſoever they be,“ Cc. belonging to perſons attainted on 
account of the late rebellion, ſhall be forteited. A leaſe of 
teinds was undoubtedly comprehended in this deſcription, 

By the annexing act it is declared,“ That all and every the 
lands, lordſhips, baronies, patronages, tithes, fiſhings, and other 
&« like heritages, which became forfeited,” Sc. © as the ſame,“ TG, 
are more particularly enumerated and deſcribed in the title- 
„ deeds, rights, and infeftments of the ſaid attainted perſons, or 
« their predeceſſors, or in the ſurveys already taken, or here- 
after to be taken thereof by the Barons of Exchequer in Scot- 
„land, in purſuance of the powers given to them by the afore- 
« ſaid act of the 20th of the King,”” Sc. ſhall be annexed, and 
remain for ever unalienable, Cc. | 

It is evident, therefore, that the annexing was meant to be 
much more limited than the veſting act. Heritable rights alone 
are annexed ; and even thoſe only of a certain deſcription, viz, 
abſolute rights of property, and of a permanent nature. The Le- 
giſlature muſt have meant to exclude ſuch as were limited or 
temporary only. It was on this account that liferent, one of the 
moſt important feudal rights, is ſpecified in the veſting, but omit- 
ted in the annexing act. For the ſame reaſon, leaſes were not 
annexed, Indeed, the phraſe, “ remain for ever unalienable,” 
is quite inapplicable to any leaſe, and eſpecially to one which 
had but a few years to run. 

This opinion is confirmed by the conduct of all concerned, 
only five years after the act was paſſed. The teinds had at firſt 
been ſurveyed under direction of the Commiſſioners of annex- 
ed eſtates, in the belief that the Earl of Cromarty enjoyed an 


heritable right to them: But as ſoon as it was known that he. 


only held them by a leaſe, they were immediately withdrawn 
from their management, and leaſes granted to the heritors, upon 
the ſame terms as if no leate had exiſted. 


Anſwered : The reſtoring act refers to, and proceeds upon, 
both the veſting and annexing acts ; and therefore both are com- 
prehended under it. 5 

Indeed, the annexing was meant to be equally broad with the 
veſting act. The former takes no notice of moveable property, 
becaule in no one inſtance were the moveable funds of the for- 
. 2 feited 
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feited perſon ſufficient to pay his debts ; but it is impoſſible to 
imagine any heritable right which it does not include. The leaſe 
in queſtion was a Tight of tithes; it came under the claſs of 
« other like heritages ;'* and it was ſurveyed by the Barons of 
Exchequer. If after the date of that act it had been the ſubject 
of enquiry, whether the eſtate of Cromarty was ſufficient to pay 
the debts of the Earl, this leaſe, which was to laſt for 170 years, 
would have been included in the calculation. 

The leaſe to Sir John Gordon was meant as a fayour to his 
ſiſter, and was granted without examination, 


A great majority of the Court, convinced by the arguments 
ſtated for Mr Mackenzie, concurred in finding, “That the tack 
of tithes in queſtion was annexed to the Crown, and reſtored 
« to the family of Cromarty.” Some other points in the cauſe 
were remitted to the Lord Ordinary. 


A reclaiming petition was refuſed, without anſwers, on the 5th 
June 1793. 


Lord Reporter, Craig. Act. Solicitor of Tithes Balfour, M. Roſs, Alt. R. Craigie, 
Clerk, Menz ies. | | 
D. D. 


N* Lk May 16. 1793. 


JOHN URE, and other Heritors within the Royalty of the 
Burgh of Forfar, | 


AGAINST 


PATRICK CARNEGY, and others, Heritors of the Land- 
ward Diſtrict of the Pariſh of Forfar. 


KIRK.—Thbe area of a new church in a pariſh where there is bath a royal 
burgh and a landward diſtri, falls to be divided between them in 
proportion to their population. 


HE pariſh of Forfar is compoſed partly of the royal burgh 

of that name, and partly of a landward diſtrict. The num- 
ber of examinable perſons within the burgh and lands holding of 
it amount to 2965. The country diſtri contains 765. 

The old pariſh-church having become ruinous, a new one was 
built, and an action was brought by ſome of the burgh heri- 
tors, in order to aſcertain the manner in which its area ſhould be 
divided. 

The purſuers contended, that the church ſhould be divided be- 
tween the burgh and the landward diſtrict, in proportion to their 
| reſpective 
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reſpective population. The country heritors, on the other hand, 
inſiſted, that the area ſhould be divided equally between the 
burgh and themſelves, and that their half ſhould be ſubdivided 
in proportion to their valuation. 

It was underſtood, that the expence of building the church 
was to be defrayed according to the extent of area which each 
party ſhould ultimately obtain. 

The leading arguments on both ſides were the ſame in ſub. 
ſtance with thoſe ſtated in the report of the caſe of Crieff; 
Fac. Coll. 2oth November 1781, and need not be here repeated. 

The defenders likewiſe founded on a decree-arbitral in 1759, 
relative to the building a ſchoolmaſter's houſe, and repairing the 
church, whereby it was declared, that in future the expence ne- 
ceſſary for theſe purpoſes ſhould be equally defrayed by the 
burgh and landward diſtrict; and it was contended, that this af. 
forded evidence of the practice in bearing public burdens, and 
that therefore the benefit ariſing from them ſhould be divided 


in-the ſame proportions. 


The Lord Ordinary reported the cauſe on informations. 


One of the Judges, influenced by the practice of the pariſh, 
in paying parochial aſſeſſments in other caſes, thought the area 


ſhould be divided equally. The reſt of the Court, however, 


were clear, that where a conſiderable town makes part of a pariſh, 
from the very nature of the thing, the diviſion muſt proceed on 
the ratio of population. They conſidered this point as fixed by 
the deciſion in the caſe of Crieff above mentioned, and in thoſe 
of Campbeltown in 1774 and 1775, and St Andrew's, 25th May 
I791*, 

It was accordingly found, © That the area of the church in 
* queſtion muſt be divided betwixt the heritors in the landward 
« part of the pariſh and the burgh of Forfar, in a proportion 
« effeiring to the number of the pariſhioners in each, and that 
* the expence of the building muſt be defrayed by the burgh 
© of Forfar, and the landward part of the pariſh, in proportion 
© to their reſpective ſhares of the area.“ 


Lord Ordinary Henderland. AQ. AM. Roſs, Jo. Millar junior. Alt. Craigie. 
R. D * 


The two laſt not collected. 
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Ne LIII. | May 17. 1793- 
FRANCIS PINKERTON DRUMMOND, 


AGAINST 
WILLIAM ABERNETHY DRUMMOND, MARY OGILVIE, 
AND 


Her HUSBAND, for his intereſt. 


mY 


INFEFTMENT.—A charter containing an erroneous deſtination, muſt be 
interpreted according to its warrant, | 


PRESCRIPTION 1617, c. 13. —Does the vicennial preſcription apply 
where the lawful beir has been irregularly ſerved ? 


ConNFIRMATION.—Muft a charter of confirmation mention the deeds 
confirmed ? 


ILLiam DRUMMOND elder of Hawthornden, in the mar- 

riage-contratt of his only ſon William, in 1722, became 
bound to infeft his ſon, and the heirs-male of his body ; whom 
failing, the heirs-male of his own body ; whom failing, the 
heirs-female of his ſon's body ; whom failing, the heirs-female of 
his own body, Fc. in the lands of Hawthornden, and others. 

The contract contained procuratory and precept. Upon the 
precept William the fon took a baſe infeftment in 1723, and in 
1724 he executed the procuratory, by reſigning the eſtate into 
the hands of the Barons of Exchequer, The inſtrument of reſig- 
nation, and the ſignature anthorizing a charter, were both in the 
preciſe terms of the ſubſtitution in the marriage- contract. But 
by a miſtake in tranſlating the charter, its diſpoſitive clauſe bore, 
that the lands were to devolve to William Drummond, younger of 
Hawthornden, * et hæredibus ſuis maſculis, quibus deficien. hæ— 
* redibus maſculis, dict. Gulielmi Drummond ſenioris: quibus de- 
* ficien. hæredibus temellis dict. Gulielmi junioris quibus defi- 
* cien.“ &c. whereas, in conformity to the contract, the words 
de corpore, ought to have been added to each ſubſtitution, 

To this charter a general clauſe was ſubjoined, confirming 
* omnia jura et evidentia per quoſcunque fact. et conceſſ. in favo- 
* rem dict. Gulielmi Drummond junioris, ejuſque predict. eorun- 
que authorum, et predeceſſorum quæ ad dict. terras aliaque ſupra 
* mentionat. pertinent.” & Wo. : 

Upon the precept in this charter William the younger was im- 
mediately infeft. His ſeiſin recited the clauſe of deſtination in 
the ſame erroneous manner with the charter, and he poſſeſſed up- 
E e on 
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on theſe titles till his death in 1760, when (there being no heirs. 
male of the body of William the elder) Mary Barbara Drum. 
mond, his only ſurviving child, ſoon afterwards married to Dr A. 
bernethy, was of courſe entitled to ſucceed in terms of the mar. 
rTiage-contract, 

The blunder in the charter was then diſcoyered, and in order to 
correct it, ſhe, without making up titles, brought an action of de- 
clarator and reduction, which concluded, 1, That it ſhould be 
declared, that the miſtake in the charter ſhould not affect her 
right, but that the ſubſtitution ſhould proceed in terms of the 
marriage-contract, and that warrant ſhould be given to the pro- 
per officers to alter the record; or, 240, That the charter ſhould 
be ſet aſide in rot. | 


In this action the Court did not reduce the charter, but 
found it erroneous, and that the purſuer was entitled to ſerve 
berlelf heir of proviſion in ſpecial to her father, in the ſame 
manner as if the charter had been properly expede; Kames's 
Select Deciſions, 27th February 1761. 


Mrs Drummond was ſo ſerved and retoured accordingly, in 
March 1761. She immediately took infeftment upon a precept 
from the Chancery, proceeding on the retour of her ſpecial ſer- 
vice; and at the ſame time, leſt in conſequence of his baſe in- 
feftment, the property ſhould be conſidered as in bareditate jacente 
of her father, ſhe, qua ſuperior, granted a precept of clare conflat 
in her own favour, and on this ſhe was alſo infeft. And ſhe after- 
wards reſigned ad remanentiam in her own hauds. 

Mrs Drummond executed different deeds affecting the eſtate, 
and, in particular, after the death of her only child, a diſpoſition 
in favour of her huſband in liferent, and Mary Ogilvie, a diſtant 
relation, in fee. 

Mrs Drummond died in 1789. 

The heir at law under the marriage-contra&t brought a reduc- 
tion of the charter 1724, the decree of declarator, Mrs Drum- 
mond's ſervice and retour, and of the ſubſequent deeds ſhe had 
executed, and 


Pleaded The charter granted in 1724, as being inconſiſtent with 
its warrant, 1s no doubt liable to reduction, but while unreduced, 
it excludes Mrs Drummond from the ſucceſſion. She therefore 
died in apparency, and her ſervice and ſubſequent gratuitous deeds 
are inept. | 

The decree in 1761 is alſo nugatory, the judgment being ſuch 
as the Court had no authority to pronounce ; for though they may 
reduce the titles to a landed eſtate, they cannot, without doing 
ſo, allow them to be diſregarded. 


Anſwered : A total reduction was unneceſſary, The charter was 


faulty only in one particular, which the Court did no more than 


The 


explain, according to the warrants on which it proceeded. 


n 
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The defender further ſtated the following defences, unconnec- 
ted with the decree in 1761, and 


Pleaded: Imo, Mrs Drummond was ſerved heir in 1761. Her 
retour is therefore ſecured from challenge by the vicennial pre- 
ſcription 1017, C. 13. | 

2do, By the clauſe of confirmation in the charter, Mr Drum- 
mond's baſe infeftment became public. His infeftment therefore 
upon the charter, together with the precept of clare conſtat and the 
reſignation ad remanentiam executed by Mrs Drummond were un- 
necellary. | 

3tio, Mrs Drammond was a creditor under the marriage-contrac, 
whom her father could not gratuitouſly diſappoint ; Dict. voce Pro- 
viſion to Heir and Children, November 1717, February 1718, Fea 
againſt Trail, 15th June 1710, Leſlie againſt the Creditors of Leſ- 
lie. If he has not fulfilled his obligation ſo as to entitle her to 
carry the eſtate by a ſpecial ſervice, as heir of proviſion, that ſer- 
vice, as including a general one of the ſame deſcription, was at leaſt 
ſufficient to enable her to tranſmit her us credit, 


Anſwered: Imo, Before the ſtatutes 1494, c. 57. and 1617, c. 13. 
no lapſe of time prevented the legal heir from aſſerting his right. 
By the former, it was enacted, that after three years, by the lat- 
ter, that after twenty years, from the date of the ſervice, the per- 
ſon ſerved ſhould not be diſturbed at the inſtance of the legal heir. 
Both apply only to the caſe where there is a competition between 
the perſon actually ſerved, and him, who, had he claimed in pro- 
per time, was alone entitled to have been fo; Bankton, b. 3. tit. 5. 
p- 353. Erſkine, b. 3. tit. 7. $19. In the preſent caſe there was 
no competition: While Mrs Drummond was alive, no perſon had 
an intereſt to challenge her ſervice; and as ſhe herſelf might have 
brought a reduction of it after twenty years, Iith July 1701, Lady 
Edinglaſſy, ſo may the purſuer. 

2do, The few general words thrown in at the end of the charter of 
reſignation, cannot be preſumed to confirm an infeftment not ſpe- 
cially mentioned. The charter 1724 has all along been conſider- 
ed as a charter of reſignation. | 

3410, As the marriage- contract was carried into effect, by an actual 
conveyance of the lands upon which infeftment has followed, there 
remained no jus crediti in the heirs of the marriage, which could 
be tranſmitted without a ſpecial ſervice; th March 1757, Living- 
ſton againſt Lord Napier; gth December 1760, Porterfield againſt 
Gray; 21ſt July 1676, Hay againſt the Earl of Tweeddale; 23d 
February 1682, Clerk againſt his Siſters and David Forbes; 28th 
November 1684, Irvine againſt Macitrick; 26th July 1715, Lyon 
againſt Garden; 27th December 1716, Mackintoſh againſt Laird 
of Aberairder, | 


| Replied: Ino, It would be fingular if Mrs Drummond, whoſe 
right is not alleged to have been defective, except in point of form, 
ſhould be in a worſe ſituation than a perſon not entitled to ſuc- 
9 ceed. 


1 
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ceed. The ſtatutes make no ſuch diſt inction. The vaſſage from 
Mr Erſkine, founded on, relates to the caſe of an heir wiſhing 
to ſet aſide his own ſervice, where it has very properly been found, 
that the vicennial preſcription does not run againſt him. 

2do, It is not neceſſary that a charter of confirmation ſhonld 
mention the deeds confirmed. The infeftment on the contract 
was a“ right and evident” in favour of William Drummond, 
and therefore was included in the general clauſe of confirmation, 


The Lord Ordinary ordered informations; upon adviſing which, 


The Court were unanimouſly of opinion, that the decree 
pronounced in 1761 was liable to no ohjection ; that even if 
no proceſs had been brought, the charter in 1724 muſt have 
been interpreted according to its warrant, the diſcrepancy between 
them having ariſen merely from a miſtake, and that therefore Mrs 
Drummond's retour and ſubſequent deeds would have been effec- 


tual. 


The Court had therefore no occaſion to give a ſpecial judgment 
upon the ſeparate defences ; but it was obſerved, that the vicennial 
preſcription does not apply to the caſe of inaccuracies in the ſer- 
vice of the true heir, and that the charter 1724 was truly a char- 
ter of confirmation, and effectual as ſuch, though it did not ſpe- 
cify the deeds confirmed. The after infeftment, as on reſignation, 
was therefore uſeleſs. | 

It was further obſerved, that as the contract of marriage con- 
tained a diſpoſition of the lands upon which infeftment had follow- 
ed, there remained no perſonal us crediti in the heir of the mar- 
riage, which could be carried without a ſpecial ſervice. 


The Lords repelled the reaſons of reduction, 


A reclaiming petition was refuſed without anſwers on the 6th 
June 1793. | | | 


Lord Reporter, Dreghorn, Act. Dean of Faculty, Honyman. 


Alt. Solicitor-General. Clerk, Menzies, 
| D . D - 
I N* LIV, 
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MARQUIS of ABERCORN, 


AGAINST 


The MAGISTRATES of Edinburgh. 


JURISDICTION, 25 Geo. III. c. 28.—The jury named by this flatute are 
not competent to determine caſes of conſequential damage. 


ILLIAM LAIN had poſſeſſed the Duddingſton mills, on a 
leaſe from the Marquis of Abercorn, ſince Whitſunday 


1786. 

The water which ſupplies theſe mills is chiefly drawn from 
Braidſburn, of which the Magiſtrates of Edinburgh, acting under 
the ſtatute 25 Geo. III. c. 28. for ſupplying that city with water, 
had appropriated ſome of the moſt conſiderable ſources. 

Laing in conſequence brought an action of damages againſt 
the Marquis of Abercorn, the competency of which a final in- 
terlocutor of the Lord Ordinary had ſuſtained. | 

The Marquis of Abercorn had by this time brought an action 
of relief againſt the Magiſtrates of Edinburgh, who objected to 


its competency, and 


Pleaded : By 25 Geo. III. c. 28. F 43. the Magiſtrates are autho- 
rized to enter into agreement “ with the owners or proprietors 
of all ſprings or fountains, within four ſtatute miles from the 
* fountain-head or reſervoir where the ſprings now brought into 
* the city are collected,“ for the privilege of bringing water by 
pipes into the city. And by ſect. 44. it is provided, that where- 
ever the matter cannot be amicably ſettled with the © owners, 
„ proprietors, or occupters of ſuch ſprings, or of the lands through 
* which it may be neceſlary to lay the ſaid pipes,“ the indem- 
nification to be given them ſhall be ſettled by a jury named in 
terms of the act, whoſe verdict ſhall be final and concluſive. The 
Marquis, if not an owner or proprietor of the ſprings, is at leaſt 
an occupier of the water intercepted, and his claim muſt be de- 


termined by the jury. 
F* Anſwered: 
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Anſwered : Any ſtatute which alters the ordinary courſe of 
law, muſt be ſtrictly interpreted. This ſtatute applies only to 
the direct damage ſuſtained by the owners, proprietors, or occy- 
piers of ſprings, or by thoſe through whoſe grounds the pipes are 
carried, and not to the conſequential loſs which may ariſe to in- 
ferior heritors. This claim is therefore cognizable in the ordi- 
nary courts, and in courſe of the ordinary proceſs of law ; and 
if the purſuer's action of relief were ſent to a jury, and a differ- 
ent court from his tenant's action of damages, that court and 
jury might not give him relief equal to the damages awarded 
againſt him in this Court. | 


The Lord Ordinary reported the cauſe on informations. 


The Court differed in opinion on this queſtion. Some Judges 
thought this caſe came under the act; but a majority were of 


opinion, that whatever the purpoſe of the Legiſlature might have 


been, yet the words of the ſtatute were not ſuch as clearly reach- 
ed the preſent caſe of conſequential damage, and that the juriſ- 
diction of the ordinary courts of law was not to be excluded 


by implication. 


The Lords “ repelled the objection to the competency of the 
« action.” 


Lord Reporter, Henderland. AQ. Eipbia ton. Alt. M Cor micl. 
Clerk, Gordon. 
D. D. 
3 | N* LV. 
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COUNTESS of LOU DON, and others. 


AGAINST 


The TRUSTEES on the High Roads in Ayrſhire. 


URISDICTION.—T[n what circumflances the Court of Seſſion may review 
the proceedings of truſtees acting under a turnpike-att, which allows 
an appeal from them to the next meeting of the quarter-ſeſſions, whoſe 
judgments are declared to be final and concluſive. 


Y the turnpike- act for the county of Ayr, the truſtees are 

authorized “ to ſuppreſs any by-roads that do not appear to 

© be importance to the public,“ and an appeal from their judg- 

ment is declared competent to the next general meeting of the 

quarter- ſeſſions, when it ſhall be © heard and determined, and 
« the order and ſentence ſhall be final and concluſive,” 

The truſtees, by the vote of a majority, reſolved to ſuppreſs 
the road from Roſefenwick by Crawfordland-bridge ; upon which 
the Counteſs of Loudon and others preſented a bill of advoca- 
tion to the Court of Seſſion, and alſo entered an appeal to the 
next meeting of the quarter-ſeſſions. At that meeting, as the ſiſt 
granted on the bill of advocation had been intimated to them, 
a doubt aroſe, whether the diſcuſſion of the appeal ſhould not be 
ſuperſeded, till a final judgment of the Court of Seſſion was 
obtained. | | 

The point being put to the vote, the gentlemen preſent were 
equally divided in opinion. The preſes, who, in his individual 
capacity, had voted “ not to proceed,“ now gave a caſting vote in 
the ſame manner. His right to a ſecond vote being diſputed, 
he quitted the chair, proteſting againſt the after proceedings of 
the meeting, and, along with ſeveral other gentlemen, left the 
room. 

The reſolution complained of was then unanimouſly affirmed, 
by thoſe who remained, it being underſtood, however, that the 
road ſhould be kept open, till the advocation was diſcuſſed. 

In the advocation, beſides the propriety of ſuppreſſing the 
road, the competency of the complaint was diſputed. And 
upon that point, the complainers 


Pleaded Any ſtatute which introduces an unuſual and pecu- 
liar juriſdiction, and excludes the cognizance of the ordinary 
courts muſt be ſtrictly interpreted; Blackſt. b. 3. c. 6. H o.; and 
wherever the Legiſlature intends that the ſentences of inferior 


judges 
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judges ſhall not be ſubject to review, the juriſdiction of the ſupe- 
rior courts is in uſe to be expreſsly excluded; Erſkine, b. x, 
tit. 2. 97. Of this, many inſtances might be given from Eng. 
liſh ſtatutes, and from the revenue-laws in Scotland. See alſo 
13 Geo. I. c. 26. $31. and 23 Geo. II. c. 17. 

The juriſdiction of the Court of Seſſion is not excluded by the 
act now in queſtion ; by the expreſſion “ final and concluſive,” 
nothing more is meant than that a judgment of the quarter. 
ſeſſions ſhould, quh⁰ them and the truſtees, have the effect of a 
res judicata, ſo as to prevent the repeated introduction of the ſame 
ſubjects of controverſy in their court; but without excluding the 
means of relief to thoſe aggrieved, by complaint to the Court 
of Seſſion, and by appeal from them to the Houle of Lords, 

In a queſtion on the act 1 Geo. I. c. 18. which authorizes the 
Juſtices of Peace “ finally ro determine”* certain points, it vas 
found, that the juriſdiction of the Court of Seſſion was not exclu— 
ded ; roth March 1754, Buchanan againſt Touart. Upon theſe 
principles, it has been found, both in England and Scotland, 
that an appeal lies to the ſuperior courts from the ſentences of 
the commiſſioners acting under the comprehending acts, although 
they enact, that no perſon enliſted in conſequence of them, 
„ ſhall be liable to be taken out of his Majeſty's ſervice, by any 
« proceſs, other than for ſome criminal cauſe ;*”* 18 Geo. III. 
c. 53.3 19 Geo. III. c.10.; 13th June 1758, Rex againſt Tho- 
mas Dawes, and Rex againſt Keſel; Burrow, Vol. 1. p. 636. 637; 
Letter of Lord Aſhburton, 25th June 1779, Patullo againſt Sir 
William Maxwell, and roth Auguſt 1780, Cooper againſt Ogilvie “*. 

2do, At any rate, relief muſt lie by application to this Court, 
where the truſtees have exceeded their powers. The road in 
queſtion does not fall under the deſcription of a by or ſecon- 
dary road, but is a public croſs road, which paſſes between other 
two not otherwiſe connected, and one which a ſolemn judgment 
of the Court, pronounced in 1782, declared to be of importance 


to the public. 


Anſwered: The words employed in the ſtatute are not naturally, 
nor with any propriety, ſuſceptible of any meaning but this, That 
the judgment of the quarter-ſeſſions ſhall not be ſubject to review; 
and the ſame terms have been ſo conſtrued, when uſed in other ſta- 
tutes; e. g. in the ſtatute, 20 Geo. II. c. 43. which introduces the 
power of appeal in civil caſes to the Judges of Juſticiary on their 
circuit, and declares that their judgments ſhall be final. 

The argument of the complainers confounds two enactments which 
are diſtinct, Where a ſtatute ſays that the Judge * ſhall finally 
determine,“ it only means to preſcribe, that the cauſe ſhall not 
be removed out of his Court till he has given his definitive judg- 
ment. Thus, by 1663, c. 9. no cauſe for a ſum under 200 merks, 
and which by 20 Geo. II. c. 43. is extended to L. 12 Sterling, can 
be brought by advocation before the Court of Seſſion. Such caſes, 

2 therefore, 
Not collected. 


therefore the inferior judge muſt “finally determine; but it 
does not follow, that his judgments are “ final and concluſive,” 
which they can only be if the cauſe is not in any court liable to be 
eard. 
ar even if the expreſſions uſed were equivocal, this would not 
be deciſive of the queſtion. The ſtatute beſtows a new juriſdic- 
tion; and in all ſuch caſes, it is to be conſidered whether the mat- 
ter to which it relates is one in which the ordinary courts already 
enjoyed a juriſdiction, or, on the contrary, 1s created by the ſtatute 
itſelf, In the one caſe, the preſumption lies ia dubio for the power 
of review, and in the other it lies againſt it. The ſtatute then 


does not derogate from the juriſdiction of the ordinary courts, 


and there is no reaſon why a new branch of juriſdiction ſhould be 
given to theſe courts by implication. The argument will be the 
ſtronger, if the ſtatute relate ſolely to a matter of police, or to 
ſuch a thing as is of more ſuitable diſcuſſion for a jury of neigh- 
bours than for a court of law; Hiſt. Law Tracts, vol. i. p. 422.; 
Erſkine, b. I. tit. 2. $7. which is preciſely true of a turnpike- act. 

In England, the courts at Weſtminſter never review the pro- 
ceedings of particular juriſdictions introduced by ſtatute, unleſs 
where it is alleged that the Judge has exceeded his powers; Ray- 
mond, Report 580, ; Viner, Certiorari, p. 334. 336. 

The Court of Seſſion has adopted the ſame principle, in que- 
ſtions both on the turnpike and comprehending acts; iſt February 
1757, Truſtees, Cc. againſt the Magiſtrates of Perth; 18th Janu- 
ary 1764, Ruſſell and others againſt Truſtees, Sc.; gth Auguſt 
1778, Foote and Marſhall againſt Steuart; 25th July 1744, Ro- 
bertſon, Dict. vol. iii. p. 193.; 27th July 1781, Earl of Galloway 
againſt Hawthorn; 1777, Andrew againſt Dalrymple *. In the caſes 
of Patullo, &c. the Commiſſioners had exceeded their powers. 

2do, Every turnpike- act conſiders all the public roads in a coun- 
ty to be either turnpike-roads or by-roads. With private roads, 
ſuch as the avenues to gentlemen's houſes, it has no connection. 
The road ſuppreſſed therefore being a by-road, the truſtees, who 
were not parties in the former action, are the only competent 
judges of its utility. 


Replied: Tn ſome reſpects a turnpike-at does introduce new ob- 
jects of juriſdiction, ſuch as the direction of the roads, or the fi- 
tuation of the toll-bar; and in theſe points there may be more 
room for argument againſt the power of review. But this Court 
has a radical juriſdiction with reſpect to roads, wherever private 
right is concerned. It is acknowledged the truſtees cannot ſhut 
up a private road, it would therefore be ſingular, if they could 
ſhut up one, which a final decree of this Court has declared to be 
beneficial to the public. 


The Court were of opinion, that the judgments of the quarter-ſeſ- 
tons were not liable to review in ſuch points, as fixing the line of 
road, or the poſition of the toll-bars, which were diſcretionary in 

G g their 


— 


* The two laſt not collected. 
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their nature, and in the exerciſe of the powers excluſively commit. 


ted to the truſtees, But it was on the other hand agreed, that a 


right to review, in caſe of the ſmalleſt exceſs of power, was ef. 
ſential, and was not excluded by the words of the act. It could 
not be ſuppoſed, (it was obſerved), that the truſtees or Juſtice 
were meant to be themſelves the ſole and excluſive judges of the 
extent of their own powers, or that ſuch a juriſdiction, which 
might even be held to be in ſome meaſure unconſtitutional, was 
intended to be given. In this way the queſtion of competency 
came to be blended with the queſtion of merits ; and with reſpedt 
to this laſt, the Court were clear that the truſtees had done wrong, 


in ſhutting up a road as a by-road which had, by a judgment of 


the Supreme Court, been found a public and uſeful road to the 
country; and that as in doing ſo, they had exceeded their powers, 
their judgment was liable to review. 


The very ſame rule (it was ſaid) would apply to queſt ions which 
might ariſe out of the comprehending acts; as if the Juſtices ſhould 
comprehend a phyſician, a lawyer, or a judge. The caſe of Mar- 
ſhall was indeed decided on other notions, but was inmediate- 
ly fet aſide by the judgment in the later one of Cooper, Cc. where 
the point was fully conſidered. 


The Court unanimouſly “ advocated the cauſe, found that the 
% road in queſtion cannot be legally ſhut up, found the reſpon- 
* dents (truſtees) liable to the petitioners (complainers) in the full 
« expence of extract, and that they are not at liberty to charge 
the expences incurred by them in this proceſs, to the public 


funds of the county.“ 


Lord Ordinary, Fuftzce-Clerk. For the Complainers, Lord Advocate, Geo. Ferguſſon. 
Alt. Dean of Faculty, Tut. Clerk, Siaclair. | 
D. D. 
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The INCORPORATED TRADES of Aberdeen, 


L 


The MAGISTRATES, COUNCIL and GUILDRY 
of ſaid City. 


BURCH ROYAL. Members of the Incorporated Trades are entitled to 
import the materials of their ſeveral trades, and to export the produce 
thereof ; but they have no right to deal as merchants in the native 


commodities of England, nor to import from that country made goods of 


thoſe kinds which they manufacture. 


EVERAL queſtions having ariſen between the Guildry of A- 

berdeen and the Incorporated Trades about their reſpective 

privileges, the latter brought an action of declarator, which con- 
tained, znter alia, the two following concluſions : 


Imo, That the freemen of the incorporated trades, or tradeſ- 
© men burgeſſes of Aberdeen, preſent and to come, are entitled 
and at liberty to carry on within ſaid burgh their ſeveral and 
« reſpective trades, crafts and manufactures, and to import the 
** materials of the ſame, and to export the produce thereof.“ 


240, © That they are entitled to deal in, buy, and import all na- 
tive commodities, goods or wares whatever, without exception, 
„ whether the produce of that part of Great Britain called Scot- 
land, or that part thereof called England, or of the domi- 
nions, colonies, plantations and dependencies belonging to our 
Crown, or which hereafter may belong to the ſame.” 


In ſupport of the firſt concluſion, the purſuers 


Pleaded Originally all burgeſſes of royal burghs were equal- 
ly entitled to carry on trade, whether foreign or inland, and 
craftſmen might even have been members of the Guild or Mer- 
chant Company, L. L. Burg. cap. 99. 119. 137. 138. and 139. 
Statuta Gildæ, cap. 25. et paſſim. Iter Camerarit, cap. 21. $2. In 
England the privileges of trade were alſo conferred of old on 
the whole citizens. Brady, Appendix, p. 26; Burrows, p. 1322, 
Racks verſus Chamberlain of London. Even in the year 1284, 
Zuilds in Scotland had acquired few excluſive privileges, Stat. 

Gild. 
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Gild. cap. 20. : indeed in thoſe early periods of ſociety, few per. 
ſons could live ſolely by merchandiſe. 

By 1457, c. 67. and 1466, c. 13. both of which are now in 
deſuetude, it is ordained, that no perſon ſhall deal in merchan- 
diſe without a certain ſtock. And the ſtatute 1466, c. 12. con- 
tained a general enactment, prohibiting the members of the crafts 
from dealing in merchandiſe ; Sir George Mackenzie, (vol. i, 
p. 198.) however, underſtands this law to relate only to foreign 
trade, and is of opinion, that the act 1661, c. 47. was mere- 
ly intended as a renewal of it. Now, this laſt mentioned ſtatute 
« diſcharges all tradeſmen and mechanics to import from foreign 
parts any made work belonging to that trade or calling whereof 
« they are freemen, or to vend the ſame, or any ſuch ware 
„ brought home by merchants in their ſhips, or etherwile.” 
From which it is evident, that the members of the crafts were 
ſill at liberty to import the raw materials of their reſpective 
trades. | | 

The act 1672, c. 5. limits the excluſive privileges of freemen o 
royal burghs, even in foreign trade, to the importation of certain 
articles, “ and declares it lawful to any of his Majeſty's ſubjects to 
6 export all the native commodities of the kingdom ;** and alſo, 
* that it ſhall be leiſome to the burghs of regality and barony, 
by any of their burgeſſes or members of ſociety, to export all 
* their own proper manufacture, or ſuch goods as ſhall be bought 
by them in fairs or markets; and that it ſhall be leiſome to the 
“ {aids burghs of regality or barony, or ſocieties erected or to be 
& erected for manufacturies, and all others exporting the native growth 
* of the kingdom, as aforeſaid, to import in return of the ſaid 
“goods exported, or of the fraught and hyre of the ſhips, the 
“ goods and commodities following, viz. Timber, iron, tar, ſoap, 
5 lint-ſeed, hemp-ſeed, hemp, onions, or other neceſſaries for til- 
* lage or building for the uſe of their foreſaid manufactures.” 

And by the ſtatutes 1690, c. 12. and 1698, c. 19. the pri- 
vileges of home and foreign trade, ſo far as thereby confer- 
red on royal burghs, are clearly underſtood to belong to every 
freeman bearing ſcot and lot, whether he be a craftſman or guild- 


brother. 


The demand of the purſuers is not oppoſed by the authority of 
any writer on the law of Scotland; and the only deciſion which 
has any connection with the ſubject is ſtrongly in its favour; 
38th July 1752, Corporation of Coopers of Perth againſt Keir 
and Company. | 

2do, That the purſuers are entitled to deal in the native com- 
modities of Scotland is expreſsly declared by the ſtatutes 1672, 
1690, and 1698 ; and by the 4th article of the Union between 
Scotland and England, every perſon who had formerly a right of 
carrying on domeſtic trade in either country, obtained the ſame 
privilege in both ; 16th December 1757, Smith againſt the Guild- 
ry of Inverneſs. 

In point of expediency there can be no doubt, that both the 
preſent claims are well founded, as every reſtraint on domeſtic 


trade is detrimental to the proſperity of a mercantile country. 
I Anſwered : 


« P-Y i. end ens a. 


A wo A Þ 
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Anſwered Many of the privileges granted to royal boroughs, 
and particularly thoſe relative to trade, were meant to be con- 
ned to the brethren of the guild. Craftſmen are limited to ma- 
nufacturing the different articles of their trade, and ſelling them 
within the borough ; L. B. cap. 29. 53. 137. 13. 14. 15. 7. 61. 
z. 18. 22. and 139; Reg. Maj. lib. 2. c. 41; Stat. Gul, 35. 


5. 
1 and 37. | 

The privileges of trade were further confirmed to guild bur- 
geſſes by 1457, c. 67; and 1466, c. 11. And the act 1466, 
c. 12. ratified by 1487, c. 107. expreſsly prohibits craftſmen 
not only from dealing in foreign merchandiſe, but in all 
merchandiſe whatſoever. Theſe acts are ſtill in obſervance, and 
have been enforced in various inſtances; Bankton, vol. i. p. 57; 
Fountainhall, 8th January 1697, Guildry of Stirling ; 21ſt De- 
cember 1711, Dean of Guild of Aberdeen ; Kilk. p. 100. 26th 
January 1743, Hog againſt Flockhart. 
| The acts 1672, 1690, and 1698, were introduced with no view 
to deſtroy the known diſtinctions between the guildry and the 
crafts, but merely to extend to boroughs of regality and barony, 
thoſe privileges to which royal boroughs had formerly an exclu- 
five right. | 

249, Suppoling it were true that prior to the Union the pur- 
ſuers had a right to deal in native commodities, it would by no 
means follow, that they are now entitled to trade to England. 
For, by the 21ſt article of the treaty of Union, it is provided, 
“That the rights and privileges of the royal burghs of Scotland 
as they now are, do remain entire after the Union, and not- 
« withſtanding thereof.” Accordingly, in a caſe decided in 
Auguſt 1774, Earl of Aboyne and others againſt the City of E- 
dinburgh “*, it was found, that Englith ale and porter imported 
into Edinburgh are liable to the impoſt-duty, which, by a grant 
of Charles II. 1s payable to that city upon foreign beer and ale. 
This is a queſtion of right into which conſiderations of expe- 
diency cannot be allowed to enter. At the ſame time, it may 
be obſerved, that were the purſuers to be allowed to import the 
whole raw materials uſed in their manufactures, they would en- 
croſs the greater part of the foreign trade, as theſe comprehend 
by far the moſt valuable foreign commodities imported into this 


country. 
The Lord Ordinary reported the cauſe on informations. 


Obſerved on the Bench: A tradeſman ought to have unlimited 
freedom in providing his materials, and ſelling the produce of 
his manufacture, but he has no right otherwiſe to exerciſe the 
trade of a merchant. The articles of Union were not intended 


to affect the intereſt of private parties. 
The unanimous judgment of the Gourt was as follows: © Find 
that the purſuers are entitled to import the materials of their 
H h *« reſpective 


Not collected. 
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« reſpective trades, crafts, and manufactures, and to export the 
“ produce thereof; and decern and declare accordingly : Find, 
„ in regard to the concluſions of the libel as to foreign timber 
& and ſalt, that the decreet-arbitral * muſt be the rule betwixt 
the parties; and remit to the Lord Ordinary to aſcertain what 
6 js the uſe and wont reſpecting foreign timber, referred to in 
© the ſaid decree-arbitral; remit alſo to his Lordſhip to hear 
parties procurators further upon the concluſion of the decla- 
© rator reſpecting ſhore-dues, Sc. and aſſoilzie the defenders 
« from the other concluſions of the libel.” 


Both parties reclaimed againſt this interlocutor. The reclaim- 
ing petition for the defenders, praying that the crafts ſhould be 
prohibited from importing the materials, and exporting the pro- 
duce of their labour, was refuſed without anſwers. 


The petition for the crafts was ordered to be anſwered. In 
this paper they prayed, That if they had no right to trade in all 
the native commodities of the united kingdoms, they ſhould at 
leaſt be allowed to import made work from England, of the kinds 
which they were entitled to manufacture. Without this power, 
they alleged that they could not have a proper aſſortment of the 
articles neceſſary for their ſeveral trades. And they now, for 
the firſt time, contended that the act 1661, prohibiting the im- 
portation of made work, was in deſuetude. To eſtabliſh this, 
they offered to undertake a proof, that by the uniform and im- 
memorial practice not only of Aberdeen, but of all the other 
burghs in Scotland, craftſmen have conſtantly imported, with- 
out diſpute, ſuch articles of made work as fell within the proper 
buſineſs of their ſeveral crafts. 


On adviſing this petition, with anſwers, it was 


Ob/erved on the Bench: The act 1661 ſtands unrepealed, and 
a ſtatute which introduces a general regulation that may ſtill be 
enforced, conſiſtently with the ſituation and manners of the 
country, cannot go into deſuetude. The object of the purſuers is 
to be merchants in their own trades, while they enjoy excluſive 
privileges as manufacturers, 


The Court accordingly, on this point,“ adhered to the inter- 
locutor reclaimed againſt, and refuſed the deſire of the pe- 
„ tition.“ 


Lord Ordinary, EH grove. Act. Maconochie, M. Roſs. Alt. Solicitor-General, Burnet. 
Clerk, Sinclair. | 
| R. D. 


N* LVIL. 


This decreet-arhitral was pronounced in 1587, on a ſubmiſſion between the Guildry 
and the Crafts, and afterwards ratiſied by Parliament. 


l . wt WO 
* n 
E SO Woe ESL, Eo AGEREY 


ns Aa ww. , , amsS wa 8 . tet... Sd. - is ot. 


— — — A — — 


— pot pb — — 


June 1793 COURT OF SESSION. 124 


Ne LVII. June 5. 1793. 
The TRUSTEEs for the Creditors of John Brough, 


AGAINST 


ALEXANDER DUNCAN and JAMES JOLLIE. 


BaNKRUPT. Act 1696, c. 5. An heritable bond f relief granted ts 
cautioners more than ſeven weeks after the date of the original obli- 
gation, and upon which infeftment has not been taken till within ſixty 
days of bankruptcy, falls under this ſtatute, 


N the 23d March 1784, John Brough obtained a caſh-credir 
for L. 500 from the Royal Bank, upon the ſecurity of a 
bond granted by himſelf, Alexander Duncan and James [ollie 
and on the 18th May thereafter, he granted to Meſſrs Duncan 
and Jollie an heritable bond of relief. This bond remained a 
latent perſonal deed, till the 2oth November 1787, when infeft- 
ment was taken upon it. The ſeiſin was recorded on the 23d of 
the ſame month. | 

Mr Brough's affairs having gone into diſorder, a meeting of 
his creditors was held on the 17th January 1788. At this meet- 
ing, Mr Jollie, for Mr Duncan and himſelf, agreed, in order to 
ſave expence and trouble, that all objections to their ſecuri 
ſhould be reſerved to the creditors at large, as fully as if Mr 
Brough had been of that date rendered bankrupt in terms of the 
act 1696. 

Brough's eſtate having afterwards been ſequeſtrated, the tru- 
ſtee for his creditors contended, that the heritable bond granted 
to Meſſrs Duncan and Jollie was reducible, in terms of the act 
1696, becauſe, although granted in May 1784, no infeftment had 
been taken on it till the 20th November 1787, that is only fifty- 
eight days before the 17th January 1788, when they agreed, 
that Mr Brough ſhould be held to be bankrupr. 

The defenders ſtated, that although by accident the heritable 
bond was not executed for more than ſeven weeks after the datc 
of the original obligation, it was, ab initio, ſtipulated for, as the 
condition of their entering into it; a fact which they offered 
to prove, and which they alleged it was competent for them to c- 
ſtabliſn by the oath of the bankrupt ; Kilk. voce Proof, 7th Fe- 
bruary 1741, Pringle againſt Biggar; gth July 1745, Blair againſt 
Balfour; 7th November 1749, Sinclair againſt Johnſton; and 
that both the bond of relief and inſtrument of ſeiſin were ex- 
tended ſo early as the 31ſt March 1784, as appears from the 
books of the perſon by whom they were drawn. In theſe circum- 
ſtances, they 


2 | Pleaded : 


24 lr OF THE N 
Pleaded The bond of relief muſt be conſidered as of the 


ſme date, and as pars ejuſdem negotii with the principal obligation, 
as a novum debitum, and not a farther ſecurity for a debt already 
contracted. Indeed, if Brough's credit had been ſuſpected, which 
conld be the only reaſon for demanding an additional ſecurity, 
infeftment would certainly have been taken the moment the bond 
was granted. Now, the act 1096 ſtrikes only at ſecurities for 
prior debts. It was intended to remedy the defects of the ad 
1621, and prevent all partial preferences of creditors, but not to 
deprive a perſon on the eve of bankruptcy of the free admini- 
ſtration of his affairs. A perſon the day before his failure may 
ſell his property for an adequate price, may borrow money, and 
grant heritable ſecurities ; and ſurely therefore there can be no 
objection to the validity of a ſecurity granted many years be- 
fore, though infeftment has not been taken till within ſixty days 
of bankruptcy. 

The clauſe in the ſtatute, declaring, that heritable rights ſhall 
be held as granted of the date of the ſeiſin taken on them, does 
not apply to nova debita ; for if it did, this prepoſterous conſe— 
quence would follow, that a ſecurity obtained for ſuch a debt 
on the ſixty-firſt day before bankruptcy, and ſeiſin taken on it 
upon the fifty-ninth, would be null, while a bond and ſeiſin both 
within ſixty days would be ſuſtained. | 

The defenders admit, that an explanation different from that 
which they have now given, was put on the act 1696, in the caſe 
of Grant in 1717, and in that of Merchifton's creditors in 1731; 
but the doctrine now contended for was eſtabliſhed 19th January 
1726, Chalmers againſt the Creditors of Rickarton ; 29th Janu- 


_ ary 1751, Johnſton againſt Burnet and Home. See alſo 2oth Fe- 


bruary 1772, Houſton and Company againſt Stewarts; 19th No- 


* vember 1783, Spottiſwoode againſt Robertſon Barclay. 


Anſwered: The objecting creditors have no occaſion to diſpute 
that the act 1696 has been found not to apply to nova debita pro- 
perly ſo called. But the bond of relief to Meſſrs Duncan and Jol- 
lie, granted ſeveral weeks after the date of the original obligation, 
falls not under this deſcription. It is in the ſtricteſt ſenſe, a fur- 
ther ſecurity for the debt which the bankrupt owed them from the 
moment they became his cautioners. 

But further, the ſecurity in queſtion would have been reducible, 
although it had been granted of the ſame date with the obligation 
to the bank, becauſe infeftment was not taken upon it for three 
years after, and not till within ſixty days of the bankruptcy of the 
debtor. The danger of ſupporting ſuch tranſactions is evident. 
By means of them, a tradeſman, after burdening his heritable pro- 
perty to its utmoſt value, may carry on extenſive dealings, and 
maintain his credit, on the ſuppoſition that it is quite clear of in- 
cummbrances, till at laſt he becomes completely ruined, when, and 
within fixty days of his bankruptcy, ſeiſins are taken upon latent 


bonds, which entirely exhauſt the ſubject; 19th June 1731, Cre- 


ditors of Merchiſton againſt Charteris; 25th November 1735, 


Truſtees of Mathieſon's Creditors againſt Smith, Dict. vol. i. p. 86. 
3 See 
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See alſo 29th November 1783, Robertſon Barclay againſt Lennox. 


Replied: The other creditors ſuffered nothing from the delay in 
taking infeftment. Brough was an upholſterer and builder. His 
debts were contracted in the way of his profeſſion, and his credi- 
tors relying upon his apparently proſperous ſituation, never 
thought of conſulting the records, as to the ſtate of his heritable 


property. 


The Lord Ordinary at firſt repelled the objection, but after- 
wards took it to report on informations. 


ObJerved on the Bench: It is perhaps to be regretted, that the 
later deciſions of the Court have gone contrary to that of Merchi- 
ſton's Creditors. For although the act 1696 was not intended 
to apply to nova debita in the proper ſenſe of that term, it is a very 
different queſtion, whether it ought nor to ſtrike at new obliga- 
tions, where infeftment has been unneceſſarily delayed. Such 
infeftments may give riſe to innumerable frauds in bankrupts and 
their confederates, which it was the expreſs deſign of the ſtatute 
to prevent. But it is too late to go back upon the queſtion 
of their validity, which was thoroughly conſidered in the caſe of 
Johnſton againſt Home, a deciſion which has been uniformly fol- 
lowed firice that time. 


The preſent caſe, however, is attended with no. difficulty what- 
ever. The debt to the bank was contracted in March, and the he- 
ritable bond was not granted till May. During this interval, Meflrs 
Jollie and Duncan had only a perſonal claim of relief againſt 
Brough ; the heritable bond, therefore, being clearly a further ſe- 
curity, falls under the act 1696. 


The Lords unanimouſly ſuſtained the objection. 


A reclaiming petition was refuſed, without anſwers, on 2d July 
1793. | 


At adviſing this cauſe, it was alſo obſerved, that if a ſtatute was 
to be made explanatory of the act 1696, it ſhould fix the interval 
of time within which infeftment muſt follow on a novum debitum, in 
order to place it beyond the reach of the ſtatute, as it would be 
very diſagrecable for Judges, even if they were not tied down by 
the deciſions of the Court, that every queſtion of nora ſhould be 
left arbitrary to their deciſion; and that it would be alſo an im- 
provement on the act, it the fixty days were only to run from thc 
regiſtration, and not from the date of the ſeiſin. 


Lord Ordinary, Dreghorn. For the Perſonal Creditors, Solicitor-General, Patiſon. 
For Meſſrs Duncan and Jollie, Dear of Faculty, Cullen. Clerk, Miechelſon. 
R. D. 
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N* LVII. June 5. 1793, 
The TRUSTEE for the Creditors of John Brough, 


AGAINST 


GEORGE SPANKIE and JAMES JOLLIE. 


BAN KRUPT. Act 1696, c. 5.—An heritable bond of relief, upon which 
an infeftment had not been taken till within ſixty days of bankruptcy, 
found to fall under that ſtatute, although in implement of an obligation 
in writing, granted at the time the original debt was contracted. 


IN this caſe, which has a ſtrict connection with the one imme. 

diately preceding, George Spankie and James Jollie, on the 6th 
October 1787, accepted a bill along with John Brough, for L. 500 
Sterling. 

Of the ſame date, Mr Brough granted them a holograph miſſive, 
which, after narrating, that they were only cautioners for him in 
this bill, concluded thus: © And ſeeing I agreed to give you an 
% heritable ſecurity in relief of the ſaid ſum, previous to your con- 
“ ſenting to join me in ſaid bill, I oblige myſelf to do fo accord- 
« ingly, over my property in Regiſter Street, and that as ſoon as 
* the proper writings can be made out.” 

In terms of this miſſive, Mr Brough, on the 7th December fol- 
lowing, granted Meſſrs Spankie and Jollie an heritable bond of re- 
lief, on which infeftment followed the ſame day. 

Theſe gentlemen having agreed that Mr Brough ſhould be held 
as bankrupt on the 17th January 1788, for the reaſons mentioned 
in the laſt report, the truſtee for his creditors objected to their 
ſecurity, as being obtained within fixty days of this period, and ſo 
falling under the act 1696. 

The counſel on both ſides referred to their papers in the prece- 
ding caſe; and on the part of the defenders it was further urged, 
that the caſe, 2oth February 1772, Houſton and Company againſt 
Stewart, was preciſely in point, it having been there found, that 
an heritable ſecurity, when granted in conſequence of an obliga- 
tion contemporary with the original debt, was to be held in law 
as granted of the ſame date with it. 

On the other hand, the objectors founded on the following ad- 
ditional authorities; Bankton, b. 1. tit. 10. & 104. ; Dictionary, 
vol. i. p. 83. 4th February 1729, Eccles againſt the Creditors of 
Mackerſton, and 7th February 1769, Peat againſt Beg. They 
likewiſe contended, that a holograph writing cannot prove its date 
in a queſtion with third parties, and that to pay any regard to it 
in the preſent caſe, would prove the ſource of endleſs fraud and 


colluſion. 


The 
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The Lord Ordinary at firſt repelled the objection, but after- 
wards took it to report on informations, 


03/erved on the Bench: The judgment in the caſe of Houſton 
and Company againſt Stewart is erroneous. Till the heritable 
bond was granted, Meſſrs Spankie and Jollie were mere perſonal 
creditors; and it 1s contrary to the principles of our law, as laid 
down both by Lord Bankton, and Mackenzie, in his Commentary 
on the act 1621, that an obligation to grant an heritable ſecurity 
ſhould entitle the bankrupt voluntarily to fulfil it, after he falls 
under the retroſpect of the act 1696. - 


The Court unanimouſly ſuſtained the objection, 


Lord Ordinary, Dreghorn. AQ. Solicitor-General, Patiſon. 
Alt. Dean of Faculty, Cullen. Clerk, Mitebelſon. | 
R. 
CO >—— — — — — — — ꝝ ..Vrnn 
NoLVIII. | June 7. 1793. 


JOHN SP ROA, 


AGAINST 


THOMAS ANDERSON. 


 PRoor.—WITNESS.—T. II ig not a relevant objection to a witneſs in a 


civil action of damages, that he has been formerly examined in a pre- 
cognition taken by the public proſecutor, even although his declaration 
ſhould have been lodged in the proceſs at the inſlance of the private 
party. —2. The preſence of a witneſs in an official capacity, while 
others are precognoſced, is no bar to bis admiſſibility, 


Homas ANDERSON having been ſuſpected of writing a 
forged letter to certain correſpondents of John Sproat, in- 


jurious to his credit, the procurator-fiſcal of the town of Kirk- 
cudbright took a precognition, with the view of raiſing a cri- 
minal proſecution againſt him. In, the courſe of the precogni- 
tion, John, Thomas, and David Maclellands were examined. 


Mr Sproat having afterwards learned, that no further ſteps 


were to be taken by the public proſecutor, brought an action of 
damages againſt Thomas Anderſon, in which he offered to prove 


2 certain 
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certain facts, by the evidence of the above perſons, who had 
formerly been precognoſced. This was objected to by the de. 
fender, on the following grounds : 

14, That as it was admitted by the purſuer, that the precog. 
nition had not been tranſmitted to the Crown agent, in order 
to be laid before the Lord Advocate, to enable him to judge 
whether there were grounds for bringing the defender to trial, jt 
was clear, that the ſole view in taking it was to give the preſent 
purſuer an opportunity of* preparing and combining the evidence 
he was to bring forward in the preſent action. Indeed, in his 
ſummons he founds on this precognition, and adds, © that it will 
ce be recovered and uſed as evidence in this proceſs ;”* where it 
has accordingly been lodged for the laſt eighteen months, during 
all which time it has been expoſed to public inſpection. In theſe 
circumſtances, the witneſſes, for the ſake of character and con- 
ſiſtency, will feel themſelves tied up to give their evidence agree- 
ably to what they have already ſaid, and therefore they cannot 
be admitted; 1oth Auguſt 1785, Fall againſt Sawyers. 

24, David Maclelland was preſent when the other two Mac- 
lellands emitted their declarations, which is of itſelf a ſufficient 


objection to his being now received as a witneſs. 


Anfwered : 1/1, The purſuer had no connection whatever with 
the precognition, further than in giving information to the pro- 
curator-tilcal of the injury he had ſuffered. And it would be 
ſtrange if a public proſecutor, by taking certain preliminary 
ſteps, from which he afterwards thought proper to depart, ſhould 
have it in his power to preclude the private party from the be— 
nefit of thoſe witnelles which he may have occaſion to call in an 
action of damages at his own inſtance. 

It was, no doubt, irregular to found on and produce the pre- 
cognition in this procels ; but it would be extremely hard, on 
that account, to deprive the purſuer of the evidence of material 
witneſſes, particularly as the Court may order their declarations 
to be cancelled, and as the witneſſes will be purged of partial 
counſel, before they are examined. 

24, The preſence of David Maclelland was not voluntary, but 
owing to his official ſituation of aſſiſtant to the town-clerk, and 
is therefore no objection to his admiſſibility; 26th February 1793, 


Wemyts againſt Wemyls k. 


The Lord Ordinary at firſt ſuſtained the objections; but having 
afterwards taken the caute to report on informations, it was 


Obſerved on the Bench: As the precognition was taken at the 
inſtance of the public proiecutor, it is clearly no objection to the 
admiilivility of the witneſſes; and as David Maclelland was only 
pretent in the courle of his duty, neither ought this circumſtance 


I 


co 


* See No. 34. 
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to be a bar to his evidence. In the Juſticiary Court, a ſimilar 
objection has been repelled, in ſeveral late inſtances. 


The Court unanimouſly repelled the objections. 
Lord Ordinary, Stonefield. For Sproat, Solicitor-General, Rac. 


For Anderſon, Corbet. Clerk, Sir James Colquhoun. 
R. D. 


Ne LIX. June 12. 1793. 
JOHN HERBERT SON and Company, 


AGAINST 


JAMES RATTRAY and others. 


PROCESS. —T he decree of an inferior court, although fundamentally null, 
may be turned into a libel, 


CauTIONER.—The cautioner in the ſuſpenſion is not in that caſe 


EIN: 

OBERT RATTRAY was cautioner for James Rattray in a ſu- 
R {penſion of a decree of a Sheriff, pronounced in abſence a- 
gainſt him. James objected to the decree, that it was pronoun- 
ced when he was in England, and when he had neither domicil 
nor property in this country. 


The Lord Ordinary turned the decree into a libel ; and, in a 
reclaiming petition, it was 


Pleaded, 1mo, for James Rattray : A decree can be turned into 
a libel, only where it is defective in point of form, and not where 
(as in che preſent caſe) it is fundamentally null. 

2do, It was pleaded for the cautioner: A purſuer, by executing 
a citation at a place where the defender has no refidence, may 
caſily obtain a decree in abſence againſt him. The relief againſt 
it only lies by letters of ſuſpenſion, and theſe he can only obtain 
by finding caution to fulfil the decree, in caſe the letters 
ſhall be found orderly proceeded. All that the cautioner inter- 
poſing in theſe circumſtances can be held to undertake, is, that 
the decree is incompetent, but not that the claim itſelf is ground- 
leſs, The purſuer otherwiſe would be rewarded for tlc irregu- 


K k larity 
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larity of his procedure, and the defender puniſhed, to whom ng 
fault can be imputed. 


Anfewered: Imo, The object of turning a decree into a libel, ; is 
to ſave the trouble and expence of bringing a new action, the de. 
fective charge being held equivalent to a citation. The defender 
therefore, never can be a loſer by that means. Decrees liable to 
objections equally ſtrong with the preſent have been turned into 
libels; Dict. vol. ii. p. 180. 3oth July 1715, Macready againſt 
Crawford; Fountainhall, 8th November 1692, Shaw againſt Ken- 
ned 

4 The law oreſumes that every decree is juſt and formal; 
and as the creditor who has parata executio may be altogether dif. 
appointed by the delay occaſioned by a ſuſpenſion, before it is oh. 
tained, he is entitled to ſecurity for payment of his debt, and 
future expences. The debtor who takes advantage of a point of 
form, to evade payment of a juſt debt, is guilty of a wrong ; and 
the cautioner, before undertaking the obligation, ought to ex- 
amine the nature of the debt. By act of ſederunt 29th January 
1650, the cautioner in a ſuſpenſion is declared to be equally liable 
with the principal debtor ; and, by common ſtyle, he is taken 
bound to pay the debt,“ if it ſhall be ultimately found due.“ 
That he is not liberated when the decree is turned into a libel, 
was found; Forbes, 3oth November 1709, Dunbar againſt Muir: 
head ; and confirmed by an expreſs act of ſederunt, 27th De- 
cember I709. 


Ob/Jerved on the Bench: No diſtinction can be made between 
one decree and another. The act of ſederunt laſt mentioned is in 
force, and is deciſive againſt the cautioner. 


The Court unanimouſly adhered. 


Ordinary, Lord Monboddo, For the ſuſpender, Dickſon, Alt. Laing. 


Clerk, Home. 
D. 
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N June 18. 1798. 


MARY MACEWAN, 
AGATHNST 


JANET THOMSON. 


HERITABLE and MovEaBLE.—A diſpoſition of an heritable eftate tc 
truſtees, for beboof of creditors, does not always render the moveable 
debts, even of thoſe who accede, heritable. 


Avid Tromson having been incarcerated for debt, was 

liberated upon granting an obligation to execute a 
truſt-deed, conveying his whole eſtate, real and perſonal, in fa- 
your of ſuch perſons as a meeting of his creditors ſhould ap- 
point, Meetings were accordingly held, and a plan of truſt be- 
ing agreed on, a deed, framed by John Macewan, writer in Edin- 
burgh, was in conſequence executed by Thomſon. It ſtated 
the farther ſecurity of his creditors, and more ready payment 
of their debts as its inductive cauſe. The truſtees were authoriſed 
by it to ſell the lands, and, in general, to take every neceſſary 
ſtep for * effectually ſecuring my ſaid creditors, and obtaining 
them payment of their debts.” In caſe of their failure by 
death or non- acceptance, it was declared, that the truſt-right and 
infeftment ſhall ſtand and ſubſiſt as a ſecurity to the creditors, 
who may ſubſtitute other truſtees in their place. It enumerated 
the different creditors, and the ſums due to them reſpectively ; 
and it provided, that this ſpecification ſhould not hinder any one 
creditor to make farther claims, nor the truſtees to object to the 
debts admitted in the truſt, or to communicate the benefit of it 
to creditors who might have been omitted. | 

The truſtees took infeftment. Mr Macewan as a creditor ac- 
ceded to the truſt, but died, and without children, before Mr 
Thomſon's property was ſold. 


In a queſtion between Macewan's heir-at-law and his reli, 
the former contended, that the debts of acceding creditors were 
made heritable by the truſt, and | 


Pleaded When a perſon voluntarily puts his affairs into the 


hands of truſtees of his own chuſing, they are accountable only 
to 
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to him, and the right of no third party is affected. But the truſt. 
deed now in queſtion was executed at the requeſt of creditors, in 
order to prevent them from leading ſeparate diligences, and in 
favour of truſtees of their appointment. The infeftment, there. 
fore, which followed, put the creditors in the ſame ſituation ag 
if they themſelves had been infeft, or had received heritable 
bonds of corroboration; Erſkine, b. 2. tit. 2. $15. Kilkerran, 
voce Heritable and Moveable, 6th November 1739, Murray Kin- 
nynmond againſt Cathcart and Rochead; 13th July 1748, Sir 
William Dunbar againſt the Creditors of Brodie. It may be 
true, that Macewan, in acceding to the truſt, (and indeed the ſame 
might have been ſaid had he accepted any heritable ſecurity), 
had no intention of altering his ſucceſſion. But where the law 
has declared that ſubjects of a certain deſcription deſcend to the 
heir, nothing but a ſettlement can be received as evidence of a 
Contrary intention. 


Anſwered : It is not every ſupervenient right in an heritable e- 
ſtate that will convert a moveable into an heritable debt. By the 
bankrupt act the debtor is obliged to grant a general diſpoſition 
to the truſtee for behoof of his creditors, and the purſuer of a 
ce/ſio bonorum, when poſſeſſed of heritable property, muſt do the ſame, 
yet in neither caſe do the debts become heritable. The mate- 
rial conſideration in ſuch queſtions is, What was the object of the 
truſt ; whether to give the creditors an intereſt in the price of 
the ſubject diſponed, or to convey to them the lands themſelves 
in ſecurity of their debts. The former, it is evident, was intend- 
ed in the preſent caſe. The debts are not made, nor meant to be 
made a burden upon the eftate more than they were before. The 
creditors did not wiſh any new or corroborative ſecurity, the 
idea of a truſt having been adopted merely as the readieſt mode 
of obtaining payment. Dirleton, 17th February 1676, Waugh 
againſt Jamieſon; 25th February 1780, Grierſon againſt Ram- 
ſay; 27th January 1791, Ranking of the Creditors of Red- 
caſtle. * 


The Lord Ordinary found, that the debt continued moveable. 


The Court were of opinion, that the ſole object of the truſt 
was to enable the creditors to turn the eſtate into money, and ob- 
tain payment out of the price, and that it neither made, nor was 
intended to make the debts real burdens on the lands. 


It was obſerved, that if the truſt in the caſe of Kinnynmond, 
reported by Kilkerran, was of the ſame nature with this deed, the 


deciſion of that caſe was queſtionable. 
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The Lords had formerly refuſed a reclaiming petition without 


anſwers; and on adviſing a ſecond petition and anſwers, they 


| adhered. 
Lord Ordinary, Henderland. AQ. Rolland. Alt. Corbet. 
Clerk, Sinclarr. 
D. D. 
. — — 
NeLXI. June 18. 1793. 


The CREDITORS of Thomas Dunbar, 


&Galnst- 


Sir JAMES GRAN T. 


BANKRUPT. Act 1621, c. 18, —A bond of corroboration falls under 


it. ſecond clauſe, : 


Homas DunBaR of Weſtfield having become inſolvent, a 
variety of adjudications were led againſt his eſtate, of which 

that obtained by Mr Cuming of Altyre on the 26th November 
1788 was the firſt effectual, and in February 1789 a ſummons of 
ranking and ſale was executed againſt him. 

On the 2d May 1789, Mr Dunbar granted to Sir James Grant 
a bond of corroboration, accumulating into one ſum, bearing in- 
tereſt from Whitſunday 1788, the principal and intereſt due at 
that term on the following claims, viz. A bill payable in 1781, 
upon which no diligence had followed ; a bond, in which Sir 
James was cautioner for Mr Dunbar; a bond and a bill, in which 
Sir James, though in reality only cautioner for him, was, ex facte, 
joint obligant. The three laſt had been paid by a truſtee for Sir 
James, who afterwards aſſigned the ſecurities to him. 

Upon the bond of corroboration Sir James adjudged on the 
4th Auguſt 1789. 

And on his producing this intereſt in the ranking, the com- 
mon agent, beſides ſtating a variety of objections to the original 

rounds of debt, on which no judgment was given, contended, that 
the bond of corroboration was reducible on the act 1621, as be- 
ing prejudicial to the prior diligence of other creditors. 

Sir James Grant, on the other hand, 


Pleaded The act 1621 was intended ſolely to repreſs the frau- 


dulent tranſactions of bankrupts. It ſtates in its preamble the 
5 miſchiefs 
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michiefs ariſing from their gratuitous deeds in favour of conjunq 
and conſident perſons in defraud of lawful creditors. It declare, 
liable to reduction, 1m9, All alienations of that deſcription : 2d), 
Any voluntary payment or right made “ by a dyvour, or an in- 
„ terpoſed partaker of his fraud,”” to one creditor in defraud of 
the prior diligence of another, at the inſtance of the party in. 
jured, and it puniſhes with infamy all parties concerned in ſuch 
tranſactions. | 

The ſtatute muſt therefore have had in view deeds of a very dif. 
ferent complex1on from the bond now in queſtion, which can be 
conſidered in no other light than as a renewal of the voucher for a 
juſt debt, and which, fo far from being fraudulent, it was the duty 
of the debtor to grant. Its ſole object was to ſave the expence of 
a decree of conſtitution, which, with an adjudication following 
thereon, might undoubtedly have been obtained within year and 
day of the firſt effectual, as all objections would have been re— 
ſerved contra executionem, The advantage gained by the accu- 
mulation of the debts was inſignificant, and if at all worthy of 
notice, could not be the ground of a total reduction. 

Belides, the ſole effect of the bond was to enable Sir James td 
rank pari paſſu with other creditors, an object which 1s ſo much a 
favourite of the law, that in order to accompliſh it, the Court are 
accuſtomed to diſpenſe with the uſual forms of judicial proce- 
dure. 

As the ſtatute contains no accurate definition of a bankrupt, 
while its certification is at the fame time very ſevere, it ought to 
be ſtrictly interpreted. No inſtance can be found where an ob- 
jection ſimilar to the pretent has been ſuſtained. And even upon 
the 1696, the enactments of which are much more definite and 
preciſe, no deed equally harmleſs has been reduced ; 7th January 
1762, Cowan againſt Mansfield's Truſtees; Dict. vol. i. Fountain- 
hall, 15th July 1697, Creditors of Hunter; 19th November 1783, 
Spottiſwood againſt Robertſon Barclay; Dit. vol. iii. 31ſt July 
1724, Creditors of Watſon againſt Cramond; February 1728, 


eCreditors of Graitney, Dict. vol. i. 


Anſwered : The act 1621 contains two diſtinct enactments, which 
have always received the molt liberal interpretation. 

By the firſt, every gratuitous act of the bankrupt which tends 
to diminiſh the value of his property, is reducible at the inſtance 
of prior creditors ; Erſkine, b. 4. tit. 1. Y 29. 

By the ſecond, he is in like manner prevented from making 
a voluntary payment even to an onerous creditor, in prejudice 
of the prior diligence of another. Under the former, even fa— 
mily proviſions, otherwite unexceptionable, are comprehended ; 
under the latter, not only payments in caſh, or by bond, bill, or 
indorſation in ſecurity; Bankt. b. I. tit. 13. $28. but even ne- 
ceſſary acts, ſuch as the fulfilling a minute of ſale, provided 
they have been done without the compulſion of legal diligence; 
Bankt. b. 1. tit. 10. $104. 

The bond now in queſtion not only enabled the creditor to 


come in part paſa with other creditors, which he could not other- 
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wiſe have done, but confirmed and accumulated exception- 


able grounds of debt. A bond much leſs hurtful was reduced ; 


roth January 1788, Scott againſt Bruce x. Upon the ſame prin- 


| ciple, the Court found, that a perſon bankrupt in terms of the act 
1606, could not grant a bond of corroboration; 1ſt March 


1791, Creditors of Mackellar againft Macmath ; and it has been 


frequently found, that ſuch bonds are ſtruck at by a prior in- 


hibition 3 29th January 1696, Watſon and Logan againſt Pen- 
man; Igth June 1782, Watſon againſt Marſhall, 

No argument can be drawn from the certification of the ſta- 
tute, as deeds are frequently reduced on both clauſes of it, grant- 
ed by perſons ignorant of their own inſolvency, and where con- 


| {-quently that certification cannot apply. 


Some of the Judges were a good deal moved by the hardſhip 
to the creditor, who had time in this caſe to have led an adjudi- 
cation independent of the bond, and by its object having been 
not to give him a preference to other creditors, but to bring 
him in par? paſſu with them. A great majority of the Court, how- 
ever, were of opinion, that a bankrupt ought to execute no deed 
by which the ſituation of his creditors is affected, and that it 
would be dangerous to ſupport any deed of that nature. 


[t was farther obſerved, that the caſe of Spottiſwood againſt 
Robertſon Barclay, having been ſettled by compromiſe, could 
be of no weight in point of precedent, 


The Lord Ordinary ſuſtained the objection ; a reclaiming peti- 
tion was refuled, without aniwers ; and upon adviſing a ſecond, 
with anſwers, the Lords“ adhered.” 


Lord Ordinary Ankerville. 


For Sir James Grant, e Grant, Maconachie, For the Creditors, Honyman. 


Clerk, Gordon. 
| D. D, 


N* LXII. 


Not collected. 
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N LXII. June 19. 1793. 
ALEXANDER PAGAN and JAMES HUNTER, 


AGAINST 


ALEXANDER WYLLLIE. 


BILL of EXCHANGE.—BLANK WRrIT.—IWhen a bill already accepted 
and indorſed is fraudulently altered from a ſmaller to a larger ſum, in 
conſequence of a blank being left in it, and is afterwards diſcounted, 
all the perſons whoſe names are upon it are liable for the full ſun 
which the diſcounter bona fide paid for it. 


Holograph bill drawn by John March, after being ac. 
A cepted by James Hunter, and indorſed by Alexander Pa. 
gan, was put into the hands of the drawer, in order to raiſe mo- 
ney on it, who, there was reaſon to believe, taking advantage 
of a blank in the body of the bill, fraudulently altered its a- 
mount from eight to eighty-four pounds Sterling, by adding the 
letter y to the end of the word eight, and the word four immedi- 
ately after it. 

The part thus added had rather a crowded appearance, and 
ſeemed to be written with difterent ink, but in the ſame hand 
with the reſt of the bill. 

After this operation, March diſcounted the bill for its full value 
with Alexander Wyllie, agent at Dumfries for the Paiſley Union 
Bank. 

Before the bill became due March had fled the country. 

Wyllie having charged Hunter and Pagan for payment of the 
L. 84, they obtained a ſuſpenſion, and the Lord Ordinary after- 
wards reported the cauſe on informations. 

The arguments of the bar were in a great meaſure confined to 
the ſpecial circumſtances of the caſe. In particular, the charger 
endeavoured to eſtabliſh, that Hunter and Pagan had been in the 
practice of entruſting March with bills, blank in the ſum, leaving 
him to fill it up as occaſion ſhould require; and from that, and a 
variety of other ſpecialties, he contended, that they were liable 
for the full ſum for which he had bona fide diſcounted it. 

The ſuſpenders endeavoured to obviate the concluſions drawn 
from theſe facts, and at the ſame time to aſſimilate the fraudulent 
interpolation to the caſe of forgery or vitiation; and thence they 
argued: 1//, That the alteration being a vitium reale, the bill could 
not be ſuſtained a a document of debt: 2d4ly, That as the altera- 
tion was viſible, Wyllie was equally negligent in not diſcovering 
it, as they were in putting their names to a bill with a blank in 
gremio ; and that therefore both parties being in pari caſu, where 
the loſs had fallen, there it muſt remain, 
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The Court, waving the ſpecialties which occurred in the cauſe, 


| went upon the following grounds, Where a blank is left in a bill, 
ſuſlicient to admit the inſertion of part of one word, and the whole 


of another, as in the preſent caſe, any perſon who puts his name 


upon it, whether as drawer, accepter or indorſer, and truſts it in 
the hands of another, and particularly of the perſon by whom 
it was written, in order to its being paſled by him into the circle, 
mut be liable for the conſequences, in the fame manner as if it 
had been left blank in the ſum altogether, it being nearly the ſame 
thing, whether the blank be total or partial. And although, upon 
a narrow inſpection, a ſmall crowding of the letters, and ſome little 


difference in the colour of the ink, might have been perceived 


7 


| both were too trifling to put the diſcounter on his guard; even 


| if he had heſitated, and made enquiry into theſe circumſtances, he 


might have been told, without putting him in mala fide, that there 
had been originally a blank left, in order to be filled up with the 
ſum which might be wanted. The circumſtance of leaving a 
blank muſt be held as a tacit mandate from the parties whoſe 
names were upon the bill, entruſting the holder with the power of 
filling it up; and therefore the preſent caſe differs widely from a 
forgery or vitiation, for there one writing is converted into ano- 
ther, without the conſent of the parties, either expreſs or implied. 


The Lords unanimouſly “ repelled the reaſons of ſuſpenſion.”” 


Lord Ordinary, Dreghorn. For the Suſpenders, R. Hamilton. 
For the Chargers, D. Cathcart. Clerk, Menzzes. 
: . D c 
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N* LXIII. June 19. 1793, 
MARGARET OLIPHANT and her HUSBAND, 


AGAINST 


JOHN OLIPHANT. 


IMPLIED WILL.—CoNnDIT10 sI SINE LIBERIS.—IWhen an heir of entail 
who has exerciſed a reſerved faculty to its full extent, by granting a 
bond of proviſion to his younger children then exiſting, marries a ſecond 
time, and has children by the ſecond marriage, but dies before making 
any alteration on the former bond of proviſion, are the children of the 
ſecond marriage entitled to a ſhare of it ? 


HE entail of the lands of Bachilton, executed by Patrick 
Oliphant in 1729, contains the following proviſion : © That it 
„ ſhall always be lieſome and lawful to me, and the haill other 
« heirs of tailzie who ſhall ſucceed in time coming, to provide my 
* younger, or their younger children, other than the heir who 
ce ſhall ſucceed to the lands and eſtate before mentioned, with ſuit- 
able and competent proviſions, not exceeding three years free 
« rent of the eſtate for the time.“ | 

Under this entail, John, commonly called Lord Oliphant, ſuc. 
ceeded to the eſtate. In 1776, when he had three children, Hen. 
ry, Margaret and Eleonora, he granted to the two latter a bond 
of proviſion for L. 1000, or ſuch other ſum, leſs or more, as 
ſhould amount to, and not exceed three years rent. 

After the date of this bond, John Oliphant married a ſecond 
wife, by whom he had two children, John, who was above two 
years of age when his father died in the year 1781, and Janet, of 
whom he left his wife pregnant. | 

At his death he had no other fund for the proviſion of his young- 
er children, except the reſerved power to burden contained in the 
entail, Henry, the eldeſt ſon by the firſt marriage, predeceaſed his 
father, leaving one ſon, John Harriſon Oliphant, on whom the e- 
ſtate devolved. 

In 1785, Margaret Oliphant took a decree of conſtitution againſt 
him, for one half of the ſum contained in her father's bond of pro- 
viſion to her ſiſter and her, and having thereafter led an adjudica- 
tion againſt the eſtate, ſhe brought an action of mails and duties. 

John Harriſon Oliphant, the defender in this action, at the ſame 
time brought a reduction of the bond, and whole diligence pro- 
ceeding upon it; but having died during the dependence of theſe 
actions, the ſucceſſion opened to his uncle John Oliphant, whe 
thereby became a party to them, and 12 


2 Pleaded. 
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Pleaded The reſerved faculty was intended as a fund of provi- 
fon to the whole younger children of the heir of entail. John 
Lord Oliphant, therefore, by excluding his children of the ſecond 
marriage, exceeded his powers, and they are entitled, if not to ſet 


aſide the bond ix toto, at leaſt to an equal ſhare of its benefit with 


his other younger children. Upon the ſame principle, although 
a father has the power of diſtributing the ſums provided by a 


marriage- contract to the younger children, if he ſhould attempt 


to exclude any one child altogether, that child would be entitled 
to the ſame ſhare as if no diviſion had been made. 

The caſe in queſtion is much ſtronger than if the children of 
the ſecond marriage had been intentionally excluded. At the date 
of the bond, the defender and his ſiſter were not in exiſtence, or 
in the view of the granter. In theſe circumſtances, the law will 
preſume, that it was granted under the implied condition, that if 
other children ſhould afterwards be born, they ſhould come in for 
an equal ſhare; 8th July 1729, Anderſon againſt Anderſon ; Inf. 
lib. 2. tit. 13. H.; Vinnius ad loc cit.; F. 1.3. 1. de injuſt. rupt. &c. 
tel. I. 12. pr. ejus tit.; ff. lib. 28. tit. 2. de liber et poſt. Sc.; Voet 
4. us tit. 5 Blackſt. vol. ii. p. 502.; Raymond's Reports, p. 441. 
Lugg v. Lugg; Peere William's Reports, vol. i. p. 304. Cook v. 
Oakly. 


Anſwered : The entail gave the heir a power of providing for the 
younger children, but laid him under no obligation to grant 


a proviſion to any one of them, far leſs to the whole. The 


ſpirit of an entail, which is to preſerve the eſtate as free from in- 
cumbrances as poſſible, is adverſe to the preſumption of ſuch an 
obligation, As therefore the father might have omitted to take 
advantage of the faculty altogether, ſo he is the ſole judge of the 
proper mode of exerciling it; the children here had no jus cre- 
diti, as they would have had, if they had claimed under a mar- 
riage- contract. = 

How far it was an implied condition in the bond, that the chil- 
dren born after its date ſhould have an equal ſhare of it, is a mere 
queſtion of intention, and ſuch preſumption is excluded by the 
circumſtances of the preſent caſe, where the granter, the heir un- 
der a ſtrict entail, ſurvived the execution of the bond fifteen, and 
the birth of the defender, two years; Bankt. vol. i. p. 227. $6. 
20th December 1758, Yule againſt Yule. 

The plea of the defender is the more unfavourable, that he has 
ſince his father's death ſucceeded to the entailed eſtate; and it 
cannot be preſumed, that his father, had he foreſeen that event, 
would have diminiſhed the proviſions to his daughters on his ac- 
count, or at leaſt it 1s probable that he would have qualified the pro- 
viſion ſo as that it ſhould ceaſe upon the defender's ſucceeding to the 
eſtate. Little argument can be drawn from the tit. de rupt. Cc. 
teſt. becauſe by the Roman law i heredes could only be diſinheri— 
ted nominatim; ſo far, however, as its principles admit of a que- 
ſtion of implied intention, it is agreeable to the doctrine now laid 
down; J. 102. ff. de condit. et demonſt. lib. 35. tit. 1. Voet, lib. 36. 
fit, I. $18, ad S. C. Trebell. 

| Replied : 
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Replied : If the heir of entail had made no proviſion upon the 
younger children, the Court, upon the ſame principles of equity 
upon which they have proceeded in fimilar caſes, would have 
found them entitled to the full extent of the faculty; Toth Febru— 
ary 1673, Graham againſt Lord Morphie, Dict. vol. i. p. 297. 


The Lord Ordinary © repelled the defences, and decerned a. 


gainſt the tenants and factor in the mails and duties libelled.“ 


At adviſing a reclaiming petition and anſwers, it was 


Obhſerved on the Bench: If the defender ever had a right to claim 
any part of the bond of proviſion, he could not loſe it by ſucceed. 
ing to the eſtate. But as he was born two ycars before the death 
of his father, who, during that time, neither revoked the bond, nor 
made any alteration upon it, the preſumption of law 1s, that he 
did not intend that this fon ſhould have any ſhare of the proviſion, 
The defender's ſiſter is in a different ſituation. She, as a poſthu- 
mous child, may be entitled to a proportional part of the bond, 
But as ſhe is not a party in the preſent ſuit, all that can be done is 


to reſerve her intereſt. 


The Court accordingly *© repelled the defences, ſo far as the 
“ petitioner (defender) claimed any ſhare of the proviſion in que- 
* ſtion, as one of the younger children, and found the purſuer and 
* her huſband entitled to one half of ſaid proviſion; reſerving ne- 
«« vertheleſs to Janet Oliphant the petitioner's faſter to claim a 
„ ſhare of the ſaid proviſion,” . 


Lord Ordinary, Hazles. Act. Rolland et aliii Alt. Macteod-Bannatyne. 
Clerk, Sinclair . | | 


R. D. 
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DAVID HEPBURN, 


AGAINST 


WILLIAM SKIRVINGG. 


HEIRSHIP MovEABLES.—The heir has right only to a jingle horſe, and 
having got an ox and a cow, he is not entitled to a bull, 


ILLIAM SKIRVING, as heir of James Skirving his brother, 
intromitted with part of his moveable effects. David Hep- 
burn, in right of his wife, who was ſiſter of James, and one of his 
neareſt in kin, brought an action againſt William, to make him 
account for her ſhare of the executry of her deceaſed brother. 

In accounting the defender infiſted, that he was entitled to 
retain, as heirſhip moveables, a plough of horſes, and an ox, a 
cow and a bull. 

The purſuer denied his right to a bull, and quoted the follow- 
ing authorities, in order to ſhow that he was only entitled to one 
horſe ; Balfour's Practics, p. 234.; 1474, c. 53.; Ioth November 
1575, Lord Drummond, ſtated in Dit. vol. i. p. 364. ; Erſkine, 
b. 3. tit. 8. F17. 

The defender, on the other hand, argued, 1mo, That the heir 
was entitled to a yoke of oxen ; Stair, b. 3. tit. 5. $9.3 Bankt. 
b. 3. tit. 4. §6.; and that Erfkine, b. 3. tit. 8. $18. conſiders a 
yoke to be © as many as make a plough,”” and that therefore, 
from analogy, he was allo entitled to a plough of horſes; Stew- 
art's Anſwers to Dirleton, p. 214. | 

2do, That he was entitled to the © beſt of ilka thing,“ and con- 
ſequently to a bull, as being eſſentially different from an ox. 


The Lord Ordinary repelled the defender's claim to a bull, 
and found in reſpe& of Balfour's Practics, p. 234. that in virtue 
of his right to heirſhip moveables, he can claim only one horſe. 


A reclaiming petition againſt this interlocutor, was refuſed, as 
to the defender's right to a bull, and ordered to be anſwered re- 
ſpecting the claim to a plough of horſes. At adviſing the cauſe, 
it was 

f p 

Ob/Jerved on the Bench: Although the heir is entitled to two 
oxen, it does not follow, that he can alſo claim two horſes. 
When heirſhip moveables were firſt introduced, oxen were uſed 
only for draught, and a ſingle ox therefore would have been of 

N n | little 
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little ſervice. But a ſingle horſe muſt have been always uſeful 
for many purpoſes. | 


The Court, with only one diſſenting voice, adhered to the Lord 
Ordinary's interlocutor. 


Lord Ordinary, Dreghorn. AQ. Hay. Alt. Bell. 


Clerk, Sir James Colguboun. 
R. D. 
—— 
N* LXV. June 25. 1793. 


ARCHIBALD and JAMES ROBERTSON and Company, 


AGAINST 


oa D. 


PoLICY or INSURANCE. - De clauſe in a policy“ with leave to call 
at a port,“ does not juſtify an alteration of the voyage. 


HE facts which gave riſe to this queſtion are already ſtated 

in Fac. Coll. No. 147. 16th November 1790. From that re- 

port, it appears, that the Court refuſed the bill of ſuſpenſion pre- 
ſented by Mr Laird. . 

Againſt this judgment, Mr Laird appealed to the Houſe of 
Peers, where the interlocutor was reverſed, and the cauſe remit- 
ted back, with an order to paſs the bill. 

This having been accordingly done, the grounds of ſuſpenſion 
came to be diſcuſſed before the Lord Ordinary, who * found, that 
« a voyage inſured from Virginia to Rotterdam, with liberty to 
call at a port in England, does only entitle the inſured to call 
« at ſuch ports on the Engliſh coaſt as lie in the track of the 
„voyage, but not at a port which is ſo much out of the na— 
„ tural courſe of the voyage as Hull is; and therefore ſuſpended 


the letters /implicuter.” 1 


The purſuer preferred a reclaiming petition, which was re— 
fuſed. A ſecond having been preſented, anſwers were ordered, b 
which were followed with replies and duplies. 


At adviſing the cauſe, the Judges conſidered the voyage to be 


entirely altered, and therefore held the policy to be vacated. . 
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Upon that ground, they unanimouſly “ adhered to the Lord Or- 
« dinary's interlocutor,”” ſuſpending the letters. 


Lord Ordinary, Juſtice-Clerł. AQ. Sir V. Millar, Jobn Clerk. 
Alt. Rolland, John Millar. Clerk, Menzzes. 
M. 


N* LXVI. June 26. 1793. 
ALESABDER HETUUTE 


AGAINST 


The REPRESENTATIVES of John Stein. 


PRESCRIPTION. 1695, c. 5.—The cautioner in a bond of relief is not 
entitled to its benefit, 


N the 3d May 1770, the late Lord Kennet and Robert Stein, 
granted to Sir Alexander Ramſay Irving, Baronet, their 
joint bond for L. 1200. 

On the 23d June following, Robert Stein, James his brother, 
and John his father, became conjunctly and ſeverally liable to 
relieve Lord Kennet of this obligation, by delivering up to him 
his bond, or a valid diſcharge of it at Martinmas 1770, or there- 
after when he ſhould deſire it. This ſecond bond bore, that the 
former one had been granted ſolely on account of Robert Stein, 
and that Lord Kennet had joined in it only on promiſe of this 
bond of relief being granted. | 

John Stein died in 1771. Upon the bankruptcy of Robert and 
James Stein, in 1788, Sir Alexander Ramſay's bond was paid by 
Mr Bruce of Kennet, who brought an action againſt them, and 
the other repreſentatives of John Stein, The latter, inter alia, 


Pleaded : As it appears from the bond to Lord Kennet, that 


John Stein was only cautioner for his ſon Robert, his obligation 


falls under the ſeptennial preſcription, in the ſame manner as if 
it had contained a clauſe of relief, or as if there had been a ſe- 
parate bond of relief intimated to the creditor ; Did. 11th De- 
cember 1729, Rols againſt Craigie; 20th November 1792, Douglas, 
Heron and Company againſt Riddick. 


Anſwered : There is no room for diſtinguiſhing a bond of re- 
lief from any other corroborative ſecurity to which it is tri 
| juris, 
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juris, that the ſeptennial preſcription does not apply; Dig, 
vol. iii. p. 302. 


Replied : The preſent is very different from a bond of corro- 
boration, which gives an additional ſecurity to the creditor, and 
is granted ex intervallo. Here no further ſecurity was given to 
the creditor; and as the bond of relief was ſtipulated from the 
beginning, it muſt be conſidered as pars ejuſdem negotii with the 
granting of the original bond. 


The cauſe was adviſed on informations. 
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The Lords unanimouſly © repelled the defence.“ 
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Lord Reporter, Crag. AQ. Allan Maconochre. Alt. Rolland. 
6 Clerk, Mztchelſon. 
| it ; D. D . 
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NoLXVII. | June 26. 1793. 


JAMES TURN BULL and MALCOLM MACDONALD, 


AGAINST 


Sir GEORGE HOME, Baronet. 


; ApprENTICE.—A perſon bred to the ſea, who afterwards binds bin- 
ſelf apprentice to a trade may either be impreſſed or enter voluntarily 
into the ſervice of the Royal Navy. 


LEXANDER MACKENZIE, originally a ſeaman, in December | 

1789, bound himſelf as apprentice for four years and a half ec 

to James and Alexander Rannie, ſlaters and glaziers in Edin- 
burgh. 

In 1791, he, on account of ſome diſagreement with them, left 

their ſervice, upon which they obtained a warrant from the Ju- 

ſtices of the Peace, to impriſon him, till he ſhould find caution 


to fulfil his indenture. 
>a In 
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In a ſuſpenſion, which is ſtill in dependence, James Turnbull 
and Malcolm Macdonald were his cautioners. 

In ſpring 1793, Mackenzie entered into the Navy, as a volun- 
teer, with Sir George Home, then regulating Captain at Edin- 
burgh ; againft whom Turnbull and Macdonald brought a ſuſpen- 
Gon and interdict. 

For Sir George Home it was 


Pleaded : An engagement to ſerve in the Navy ſuperſedes ali 
former engagements, whatever claim there may thence ariſe a- 
gainſt the party himſelf for damages. There is no authority for 
diſtinguiſhing the caſe of an apprentice from that of a perſon un- 
der any other engagement. If there had, the enactments of 
2 and 3 of Anne, c. 6. 4. 15. and 17. and 4 Anne, c. 19. { 17. 
exempting perſons bound apprentices to the fea from being im- 
preſſed, in certain caſes, would have been unneceſlary ; and there 
is no reaſon why an apprentice to a'trade art land ſhould be in a 


hetter ſituation. - 


Anſwered : The contract of indenture 1s from its utility pecu- 
liarly deſerving of protection : It gives the maſter a real right 
in the perſon of his apprentice. Hence it has always been un- 
derſtood, that an apprentice cannot be impreſſed, and ſtill leſs 
enter voluntarily into the ſervice of the public. 

The acts of Queen Anne have no connection with the preſent 
ſubject. It may be true, that where a ſailor has regularly en- 
tered, his former engagements are at an end ; but the queſtion 
here is, whether Mackenzie was capable of entering? 


The Lord Ordinary reported the cauſe on informations. 


Obſerved on the Bench: A perſon bred to the fea, who after. 
wards binds himſelf apprentice to a trade, may be impreſſed, and 
conſequently may enter voluntarily into the Navy. If every ſea- 
man could, by entering into an indenture at land, fave himſelf 
from being impreſſed, there would be an end to the impreſs 
ſervice, This point was deliberately determined, on the 28th 
july 1778, Chalmers againſt Napier, when it was fixed, that 
che only exception is in the caſe of a perſon bound apprentice 
to the ſea for three years, who has not formerly followed that 
employment; an exemption introduced by 13 Geo. II. c. 17. 


The Court unanimouſly repelled the reaſons of ſuſpenſion, and 
recalled the interdict. | 


Lord Reporter, Swinton. For the Suſpenders, D. Williamſon. | Alt, Maconocbie. 
Clerk, Sinclair. | 
D. D. 
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No LXVIII. | June 29. 1793. 


Meſſrs E DIE and LAIRD, and the other Creditors of 
John Weir, | 


rr 


RACHAEL and ANNE ROBERT SONS. 


DEBTOR AND CREDITOR.—A preferable catholic creditor may before 
the bankruptcy of his debtor renounce part of his ſecurity, without 
diminiſhing bis right over the remaining ſubjects contained in it, al. 
though ſuch renunciation ſhould burt the ſecurity of a ſecondary cre. 
ditor obtained before its date. | | 


N 1773, John Weir granted an heritable bond for L. 470 Ster- 

ling, over the lands of Kerſe, Daldaholm, and Clanochyett, 
in favour of Margaret, ſince dead, and of Rachael and Anne 
Robertſons. 

In 1777, Mr Weir granted an heritable bond for L. 2000, over 
the lands of Kerſe alone, to Meſſrs Edie and Laird. 

In 1782, the Miſs Robertſons renounced their heritable ſecurity 
over Clanochyett, with the ſole view of accommodating Mr Weir, 
who intended to exchange theſe lands for others belonging to a 
neighbouring proprietor. 

Mr Weir having afterwards become bankrupt, his eſtate was 
brought to judicial ſale, when the lands of Kerſe were ſold 
for L. 1900, thoſe of Daldaholm for L. 910, and the projected ex- 
-cambion of the lands of Clanochyett never having been carried 
into execution, they were ſold for L. 810. 

Miſs Robertſons having applied to the Court for a warrant on 
the purchaſers for L. 600, to account of the principal and intereſt 
due on their bond, their petition was remitted to the Lord Ordi- 
nary in the ranking, before whom Meſſrs Edie and Laird, and the 
other creditors of Mr Weir | | 


Objefed : That as Meſſrs Edie and Laird were creditors 
by heritable bond over Kerſe alone for L. 2000, and bygone 
intereſt, a ſum which exceeded the price it had brought, and 
as the renunciation executed by the Miſs Robertſons was 
poſterior to the date of the bond to Meſſrs Edie and Laird, the 
Miſs Robertſons were not entitled to draw out of the price of 
the lands of Kerſe and Daldaholm that proportion of the ſum due 
to them, which they would have received out of the price of 
Clanochyett, had they not renounced their infeftment over theſe 
lands, becauſe their doing ſo would have the obvious effect of di- 

2 miniſhing 
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miniſhing improperly the only fund from which Meſſrs Edie and 
Laird muſt obtain payment of their bond. The common debtor 
was bound in juſtice to pay the Miſs Robertſons out of the other 
lands, fo as to leave Kerſe free, for the fatisfaftion of the poſte- 

rior debts with which he had burdened it; and if ſo, the Miſs Ro- 
bertſons were not entitled to concur in any deed which put it in his 
power to elide this duty. If a creditor whoſe debt is ſecured by a 
cautioner, do diligence againſt the principal debtor, or obtain an 
heritable ſecurity from him, and afterward paſs from the one, or 
diſcharge the other, the cautioner is %% jure free from his obliga- 
tion; 21ſt January 1729, Macmillan againſt Hamilton; 16th July 
1739, Graham againſt Lyle; Erſk. b. 3. tit. 3. $66. and tit. 5. F 11. 
Upon the ſame principle, the renunciation in the preſent caſe can- 
not affect the intereſt of the objecting creditors ; Kames's Pr. Eq. 


b. I. JI. 


Anſwered : When an heritable bond is granted over ſeveral ſub- 
jets, each is liable, not for a proportional part only, but for the 
whole of the debt, and the creditor may lay the burden entirely 
upon any one of them, The renunciation, therefore, as to 
Clanochyett, cannot weaken that ſecurity which the Miſs Robert- 
ſons had ab ante over Kerſe and Daldaholm. 

When a perſon lends money upon land, he is preſumed to have 
ſearched the records, to learn with what preferable burdens the 
ſubject is affected. But when a creditor, having a prior catholic 
ſecurity, renounces it in part, there is no tie upon him, even in 
equity, to conſult regiſters, in order to diſcover the effe this 
meaſure will have upon the intereſts of ſecondary creditors. The 
preſent, therefore, is very different from the caſe of a creditor who 
renounces a ſeparate ſecurity, to the prejudice of his cautioner. 
The latter, on payment of the debt, would have been entitled to 
an aſſignation of that ſecurity, and the creditor, cannot be ignorant 
of the exiſtence of his obligation and claim of relief. 


The Lord Ordinary having reported the queſtion, on minutes of 
debate, it was ; 


Obſerved on the Bench: When the Miſs Robertſons granted the 
renunciation in queſtion, they could not know that there was a 
poſterior creditor who would be hurt by it. A perſon lending his 
money on land already affected by incumbrances, ought to be ſa- 
tisfied that it 1s ſufficient both to purge them, and to pay his own 
debt, and not truſt that the prior creditors will draw their pay- 
ment from other collateral ſecurities which may be renounc-. 4. 
There is no ſimilarity between the preſent caſe and that of a cre- 
ditor who has the ſecurity of a cautioner. There the creditor 
lies under an implied obligation to diſtreſs the cautioner :s 
little as poſſible; but between the Miſs Robertſons and Edie and 
Laird there was no connection whatever. It is no doubt a gene al 
principle, that a catholic creditor is obliged either to draw pi o- 
portionally out of all the ſubjects over which his right extends at 
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the time when he obtains payment, or to aſſign; but in no caſe 
is he obliged even to do this, fo as to hurt his own intereſt, 


The Court unanimouſly repelled the objection. ' 


Lord Ordinary, Craig. AQ. Vol Murray. Alt. Mir. Robertſon. 
Clerk, Home. 
R. P. 
1 — 
N LXIX. | July 8. 1798. 


The TRUSTEES for the Creditors of William Bogle, 


AGAINST 


JOHN BALLANTYNE. 


COMPENSATION AND RETENTION, —T7o0 ſurviving and ſolvent part. 
ners of a difÞlved company being ſued for payment of a company-debt, 
at the inſtance of truſtees for the creditors of a bankrupt to whom it 
was due, it is competent for one of the defenders to plead compenſation 
to the full amount upon a private debt due to him by the bankrupt, 


N the year 1777, William Bogle, Thomas Blane, John Ballan- 
tyne, William Wilſon and Wilham Ballantyne, engaged in a 

joint adventure, under the firm of Ballantyne, Wilſon and Com- 
pany, for the purpoſe of exporting goods to New York. 

By their agreement, it was provided, that if any of the partners 
died, or became inſolvent, before the ſale of the goods, their heirs 
or creditors ſhould draw out, without either profit or loſs, the 
ſums which ſuch partner had advanced. | 

The affairs of William Bogle having gone into diſorder, he, in 
the year 1778, diſponed his eſtate to truſtees for his creditors. 

Mr Bogle had advanced L. 300 in the concern of Ballantyne, 
Wilſon and Company, which, as the fale of their goods was not 
finiſhed when he became inſolvent, his creditors, in terms of the 
contract, had a right to draw out. The other partners according- 

ly granted a miſſive, binding themſelves to pay the L. 300 by cer- 
tain inſtalments to Mr Bogle's truſtees, who, on the other hand, 
obliged themſelves to aſſign over Mr Bogle's ſhare in the concern 
to the other partners. 

When this tranſaction took place, John Ballantyne was a private 
creditor to Mr Bogle in a bill for L. 333, 15s. 

While the partnerſhip ſubſiſted, Wilſon another of the partners 


became bankrupt, and William Ballantyne died. 
3 In 
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In 1788, after the concern was ſuppoſed to be at an end, Mr 
Bogle's truſtees brought an action, concluding,“ "= Bal- 
« jantyne and Thomas Blane, the ſurviving partners of the ſaid 
„Company of Ballantyne, Wilton and Company, ought and ſhould 
« be decerned and ordained, conjunctly and ſeverally, to repeat 
and pay back to the purſuers the foreſaid ſum of L. 300 Sterling 
« paid into the ſaid Company by the ſaid William Bogle.” 

In this action, althongh Blane was ſolvent, appearance was 
made only for Ballantyne, who contended, that he was entitled to 
compenſate the claim brought againſt him and the other defender, 
as the exiſting partners of Ballantyne, Willſon and Company, with 
the private debt of L. 333, 15 8. due to himſelf by Bogle, and 


Pleaded : In the eye of law, copartnery, and the individuals 


of whom it is compoſed, are diſtinct from each other. The indi- 


vidual partners are not even proprietors of the Company eſtate, 
but merely creditors upon it, in proportion to their original ſhares ; 
Erſkine, p. 487. Y24- Hence the creditors of a partner may ar- 
reſt what is due to him in the hands of the Company, but cannot 
attach the Company eſtate; and for the ſame reaſon, upon the 
death of a partner, no part of the eſtate is tranſmitted to his re- 
preſentatives, but merely a claim againſt the Company, which 
muſt be carried by confirmation, even where the Company eſtate 
is heritable. 4 

Each partner 1s nevertheleſs liable for the whole Company debts. 
But ſince the Company and the individual partners are diſtin, it 
follows as a neceſſary conſequence, that he can be liable for theſe 
debts only in the character of guarantee of cautioner for the Com- 
pany. Accordingly, he is entitled to an aſſignment from the Com- 
pany creditor, in order to operate his relief againſt the Company; 
and even without ſuch aſſignment, he has a total right of relief a- 
gainſt the Company, of preciſely the ſame nature with that which 
a proper cautioner has againſt the principal debtor; and upon the 
very ſame principle, he is entitled to proportional relief from 
the other partners, as being co-cautioners along with him for the 
Company. But as he is univerſally liable to the Company eredi- 
tors, when he is ſued for payment of any ſuch debt, he muſt, what- 
cver be the ſituation of the Company, like any other obligant, be 
entitled to plead compenſation upon a debt due to himſelf by the 
creditor purſuing. — * 1 

If indeed an action were brought by a Company for payment of 
a debt due to the partnerſhip, it is plain they could not be obliged 
to allow compenſation upon a debt due to the defender by an in- 
dividual partner, for this obvious reaſon, that they are in no ſhape 
liable for his private debts, and compenſation can be pleaded only 
where payment could be demanded ; and, upon the ſame principle, 
it might be admitted, that were an action, brought againſt a ſub- 
liſting Company qua ſuch for payment of a Company debt, they 
could not ſet off againſt the demand a debt due by the purſuer to 
an individual partner, to which they had acquired no right; but 
in the preſent caſe, the partnerſhip is at an end, and the demand 


P p | 1s 


Ag EE Ea ra 


4 
i 
is 
14 
t : 
9 
if 
$46 
4 
4 
. * 
* 
60 
1 
ö 
2 
1 
* 


150 DECISIONS OF THE NeLXIX. 


is made againſt each of the two defenders individually, as liable 
in ſolidum for the debt. 


Anſwered : Although each partner in a Company has both a pri. 
vate and a ſocial character, which are diſtin, and which produce 
the difference between his private and his copartnery debts; yet 
ſtill a Company and its partners are one and the ſame, and of con. 
ſequence each partner is bound, not as cautioner, but as co-prin. 
cipal for the debts of the Company. Indeed, the idea of their be. 
ing cautioners only, is unintelligible, as in that caſe there would 
be no principal debtor. It is alſo a quality of the Company debt, 
ariſing both from the nature of copartnerſhip and from expedien. 
cy, that they cannot be compenſated with, but, on the contrary, 
muſt in all caſes be kept entirely diſtinct from the debts and obli. 
gations of the individual partners; Voet, de Compenſationibus, F 10. 
16th June 1774, Galdie againſt Gray; 29th November 1774, Mac. 
kie againſt Macdowall and others; 18th June 1783, Cavine a. 
gainſt Robertſon. 94 BY 69 | | 
Beſides, the defender acknowledges, that when the action 
proceeds ſolely againſt a Company, compenſation cannot be 
pleaded upon a debt due to an individual partner. But it is not 
ealy to conceive, in what other manner a decree could be obtain- 
ed againſt a Company, than by calling all the exiſting partners, 
and concluding againſt them conjunctly and ſeverally in that 
character, which is preciſely the mode the purſuers have followed, 
A ſammons brought in this form is in the ſtricteſt ſenſe a ſum. 
mons brought againſt the Company, and conſequently no compen- 
ſation upon a private debt can be pleaded in bar of a decree fol. 
lowing upon it againſt the Company. In all events, therefore, de- 
cree ſhould proceed in the preſent action. If diligence ſhall after- 
ward be uſed upon it perfonally againſt Mr Ballantyne, it will 
then be time enough to try the queſtion, whether a partner can 
ſet off his own private debt againſt that of the Company. At 
preſent, the purſuers only aſæ a decree againſt the Company, i. 
againſt the partners conjunctly and ſeverally, as repreſenting the 
Company, which, when obtained, will enable them to make their 
payment effectual from either or both of the defenders, or perhaps 
to attach the effects of the Company, if they can find them. 


The Lord Ordinary repelled the defence, and decerned againſt 
Meſſrs Ballantyne. and Blane, in terms of the libel. A petition 
for Ballantyne, reclaiming againſt this interlocutor, was refu- 
ſed. But on adviſing a ſecond, the Court © ſuſtained Mr Ballan- 
„ tyne's defence.“ On adviſing a reclaiming petition for the pur- 
ſuers, the Lords © altered their interlocutor, and repelled Mr Bal. 
“ lantyne's plea of compenſation.” Mr Ballantyne having again 
reclaimed, the Court once more ſuſtained his defence. Upon which 
Bogle's truſtees having reclaimed, the Court, conſidering the point 
of law to be attended with difficulty, and that there was a diver- 
ſity of opinion on the Bench with regard to it, ordered a hearing 
in preſence. When the cauſe came to be adviſed, the Court ſtill 
continued to be divided in their ſentiments. 

| Some 
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Some of the Judges were of opinion, that as there were no vi- 
ſible funds of the Company extant, and as no buſineſs had been 
done for many years under the Company firm, the partnerſhip was 
to be conſidered as at an end; and that the debt owing to Bogle's 
truſtees was now 1n reality due by Ballantyne and Blane as corre: 
gebendi. In this ſituation, however, it was obſerved, no more than 
one half of the ſum was the proper debt of Ballantyne, and there- 
fore he was only entitled to compenſate to that extent. Blane him- 
ſelf was ſolvent and in the field. The purſuers were therefore en 
titled to a decree againſt him for the other half, as he ſurely had no 
right to plead compenſation on a private debt due to the other de- 
fender. If indeed Bogle's private debt had been due to both de- 
fenders, compenſation might have been pleaded upon it to its full 
amount. But as the doctrine of compenſation had been introdu- 
ced ſolely from conſiderations of expediency, and was not found- 
ed in ſtrict law, it ought never to be ſtretched beyond the limits 
of material juſtice, which required, that each of two corre: debendi 
fhould himſelf ſpecifically fulfil his own part of the obligation. 
Blane was therefore bound to pay down his half of the L. 300. It 
was true indeed, that Ballantyne, before Bogle's bankruptcy, might, 
by a tranſaction with the other defender, have taken his ſhare of 
the debt entirely upon himſelf delegatione, and then he might have 
pleaded compenſation to the whole extent; but no ſuch tranſaction 
could now take place, as by Bogle's infolvency his creditors had a 
jus queſitum in the debt as it then ſtood. The general rule of law 
certainly was, that a Company debt would not be ſet off againſt a 
private debt, nor vice verſa; and in the preſent caſe, the defenders 
were called ſocio nomine, not to pay a private, but a Company debt; 
but ſuppoſing this rule could be got over, on account of the diſ- 
ſolved ſtate of the Company, (which one Judge maintained it could 
not), it ſtill remained a clear propoſition, that Mr Ballantyne was 
only to pay out of his private pocket one half of the ſum demand- 


ed; and therefore he had no legal intereſt or title to inſiſt, that 


his private debt ſhould be ſet off againſt it to a greater amount. 


His deſiring more was for the purpoſe of obtaining, by the ac- * 


quieſcence of his partner, a partial preference for his whole pri- 


vate debt, over the other creditors of Boyle the bankrupt. 


A majority of the Judges, on the other hand, thought that com- 
penſation was pleadable by Mr Ballantyne in its fulleſt latitude : 
That in determining the queſtion, there was no occaſion to en- 
quire whether the Company was ſolvent or inſolvent, diſſolved or 
not diſſolved, for in all theſe fituations the ſame rule would hold: 
That when a creditor purſues a Company for payment, he cannot 
prevent any one partner from ſtanding forward, and diſcharging 
the debt, although out of his own private funds. That, on the 
other hand, a creditor has it in his power to demand payment in 
ſolidum from any individual partner, without diſcuſſing the Com- 
pany, And as every partner therefore may not only make an ul- 
troneous offer, but may even be compelled to pay, ſo he alſo muſt 
be entitled to plead compenſation, it being a general rule, that the 
obligation to pay always implies a right to compenſate, It is true 

2 | indeed, 
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indeed, that the Company may 1n certain ſituations object to an in. 
dividual partner being allowed to diſcharge their debt ; but if they 
do not, ſuch objection 1s us tertii to the creditor. Thus, in the 
preſent caſe, had Blane been a private creditor of Bogle, he mig} 
have himſelf inſiſted on compenſating his own half of the debt; but 
if he did not, the purſuers, even in that caſe, could not have op- 
poſed the extinction of the whole claim, by the compenſation plead- 
ed by Ballantyne. 


The Court adhered to their laſt interlocutor, ſuſtaining the de. 
fence of compenſation. 


Lord Ordinary, Juſtice-Clerk. Act. Maconochie, M. Roſs. 
Alt. Rolland, G. Ferguſſon, Cathcart, Clerk, Sinclair. 
R. D 
— — — 
N* LAX: July g. 1793. 


WILLIAM DANIEL ARTHUR FRANK, and his Tutor ad liten, 


AGAINST 


JAMES FRANK, and others. 


WaIT.— 1681, c. 5.—Infirumentary witneſſes may be examined as to 
the facts of their having ſeen the granter ſubſcribe, or heard him ac- 
knowledge his ſubſcription. 


HaRLEs FRANK diſponed his eſtate of Bughtrig to James 
Frank and others, paſſing by William Daniel Arthur Frank, 
his heir- at-law. | 

In a reduction of his ſettlement, at the inſtance of the latter, 
the reaſons inſiſted on were, 1ms, That the inſtrumentary wit- 
neſſes did not ſee the granter adhibit, nor hear him acknowledge 
his ſubſcription : 240 His mental incapacity. 

After ſeveral witneſſes had been examined upon the whole 
cauſe, the purſuer propoſed to bring forward the inſtrumentary 
witneſſes in ſupport of the firſt ground of reduction. This being 
objected to, the Lord Ordinary took the cauſe to report on mi- 
nutes, and a hearing in preſence was ordered, when the defender 


Pleaded : The eſſence of every writing is the will of the party, 
and to ſecure its authenticity, various regulations have been 
adopted. For this purpoſe, originally the ſeal of the granter, at- 


terwards his ſubſcription in the preſence of witneſſes, was roger 
1 | red, 


6 Th. I. 
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red, I 540, c. 117. As the ſubſcription of the witneſſes, however, 


was not declared neceſlary, the validity of every deed depended 
upon parole teſtimony ; and indeed the Court were accuſtomed 
to allow even the names and deſignations of the witneſſes, when 
omitted in the body of the deed, to be proved in this manner. 
It was the object of the act 1681, to prevent the uncertainty a- 
riſing from this practice, by rendering the evidence of the due 
execution of deeds altogether independent of parole proof. It 
ſtates in its preamble, that it was intended to remove the evil a- 
riſing from witneſſes, through forgetfulneſs, denying that they 
were preſent at the execution of the deed. It makes any o- 
miſſion in point of ſolemnity fatal to its validity; it de- 
clares, that ſubſcribing witneſſes only ſhall be probative; and 
that witneſſes ſubſcribing without ſeeing the granter ſubſcribe, or 
hearing him acknowledge his ſubſcription, ſhall be puniſhed, as 
acceſſory to forgery. It is evident, therefore, that the ſubſcrip- 
tions of the witneſſes were meant to be probatio probata of the 
fact which they atteſt. No other witneſſes can be examined with 
regard to it, and no credit could be given to inſtrumentary wit- 
neſſes denying ex intervallo, what they had ſolemnly atteſted to be 
true, at a time when they could not poſlibly be miſtaken. 

The fat which ſubſcribing witneſſes atteſt, cannot make a 
deep impreſſion on their minds; and when it is conſidered, how 
apt, even when there 1s no fraud in the caſe, any man, particu- 
larly a man of low education, (and the witneſſes adhibited even 
to the moſt important deeds are generally of that deſcription), 
is to convince himſelf that he has not ſeen what he does not re- 
collect to have ſeen, the danger of allowing their examination 
muſt be evident, 

Witneſſes atteſting a falſehood may be puniſhed as acceſſory 
to forgery ; it never therefore could be meant that their guilt 
ſhould be probative by their own oath, 

As to the practice of the Court, no weight can be given to 
queſtions upon deeds executed prior to the act 1681, and as little 
to thoſe where inſtrumentary witneſſes have been examined on 
acts before anſwer ; but in no caſe has this objection been re- 
pelled. In the caſe 25th June 1760, Farmer againſt Myles, in- 
ſtrumentary witneſſes were allowed to depone, that they had not 
heard the notaries get authority from the granter to ſign for 
him ; but there, as well as in the late caſe of Lothian, (not to 
mention that the latter went upon different grounds), they were 
not called on to contradict their own atteſtation, becauſe the 
doquet was filent as to the facts wiſhed to be proved by their 
evidence, 

The law of England is agreeable to the doctrine here main- 
tained, 11th May 1768, Burrow, vol. iv. p. 2224. 


Anſwered : Before the act 1681, parole proof was uniformly 
admitted; Erſkine, b. 3. tit. 2. §11.; and if fo material an al- 
teration as its total excluſion had been intended, the act would 
have contained an expreſs enactment to that purpoſe. 

Witneſſes might forget that they were preſent at the execu- 


non of the deed. The ſtatute, as its preamble bears, was in- 
2 "WAS rended 
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tended to remedy this evil; Erſk. b. 3. tit. 2. $13. But it is not 
ſaid, that their ſubſcription ſhall exclude all further proof ; on 
the contrary, they are declared to be the only witneſſes whoſe 
evidence may be taken, 

The object of the ſtatute was not only to ſecure the authen. 
ticity of the granter's ſubſcription, but to afford evidence of his 
will; and it is not diſputed, that inftrumentary witneſſes may be 
examined as to every circumſtance which does not ſtrike againſt 
the truth of their own atteſtation, But if it be competent to 
aſk an inſtrumentary witneſs, whether the deed was extorted 
from the granter, and he ſhould anſwer he did not know, it muſt 
alſo be competent to enquire into the cauſe of his ignorance ; if 
he ſhould ſay that he was abſent, he would thus comtradict his 
own atteſtation. 

Beſides, if their evidence 1s excluded, every deed, however 
fraudulently obtained, if ex facie regular, muſt be ſupported ; for 
in ſuch caſes care will be taken that no perion ſhall be preſent, 
except the parties and the inſtrumentary witneſſes. 

Hocii criminis are admitted as evidence even in criminal trials, 
reſerving all objections to their credibility. No more is aſked 
in the preſent caſe. A deed otherwiſe unexceptionable would not 
perhaps be ſet aſide ſolely by the evidence of the inſtrumentary 
witneſſes ; but where fraud is alleged, their evidence may ſafely 
be taken in ſupport of the other circumſtances of the caſe. 

In the caſe, November 1682, Stevenſon againſt Stevenſon, at a 
period when the act 1681 muſt have been well underſtood, a bond 
was ſet aſide, becauſe one of the inſtrumentary witneſſes deponed 
he had not ſeen the granter ſubſcribe. They have often been 
examined fince ; Dit. vol. ii. v. Writ; and if the ſame objection 
has not been repelled, it ſhows that the point muſt have been con- 
ſidered as ſo clear that it was unneceſlary to ſtate it. 


| Obſerved on the Bench: It has been the uniform practice to 
| examine inſtrumentary witneſſes, and the objection only goes to 
| their credibility. But as their evidence may involve them in 
| | the puniſhment of acceſſion to forgery, they may, if they think 
proper, decline anſwering any queſtion which tends to criminate 
themſelves. If at a diſtance of time they ſhould depone that 
they did not recollect, or even if they ſhould deny the fact they 
have atteſted, their evidence, per ſe, probably would not be held 
ſufficient to ſet afide the deed. The caſe quoted from Burrow is 
not inconſiſtent with this opinion. Reſpectable perſons only 
ſhould be employed as witneſſes. | 


The Lords unamimouſly “ repelled the objection to the exa- 
% mination of the inftrumentary witneſſes, reſerving all objec- 
tions to the credibility of their depoſitions.” 


| Lord Reporter, Eftgrove. - AR. Dean of Faculty, W. Erſkine. 
| Alt. Solicitor-General, W. Murray. Clerk, Menxies. 
| D. D. 
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NeLXXI. Fuly 10. 1793. 
JAMES and WILLIAM BEVERIDGE, 


AGAINST 


ELIZABETH CRAWFORD and THOMAS COUTTS. 


HEIR APPARENT.—An adjudication on the truſt- bond of an heir appa- 
rent, granted for the purpoſe of making up a title, in order to reduce a 
diſpoſition, is competent, although the diſponee be infeft. 


HE late Colonel Crawford conveyed the eſtate of Crawford- 

land to Thomas Coutts, by a diſpoſition, of which Mrs Eliza- 
beth Crawford, the heir at law, propoſed to bring a reduction ex 
capite lecti. As a preparatory ſtep, ſhe granted a truſt-bond to 
Meſſrs James and William Beveridge, upon which, after raiſing 
letters of general and general ſpecial charge againſt her, and af- 
ter Mr Coutts had taken infeftment on the diſpoſition in his favour, 
they brought a proceſs of adjudication, wherein Mr Coutts ap- 
peared, and 


Objefed : As the lands are not in hereditate jacente of her prede- 
ceſſor, Mrs Crawford cannot be ſerved heir at law to him in them, 
nor can her creditors lead an adjudication againſt them. She is 
indeed poſſeſſed of the faculty of bringing a reduction of the diſ- 
poſition and infeftment excluding her, and that faculty alone her 
creditors can adjudge; Erſkine, b. 3. tit. 8. F100.; 1769, Tyſon 
againſt Simpſon. 


Anſwered: An adjudication of the faculty, and any ſettlements 
Mrs Crawford might make in the mean time, would be nugatory, 
if ſhe ſhould die before completing her titles by ſervice, or by the 
mode now propoſed, which cannot hurt Mr Coutts, as the eſtate 
will be adjudged tantum et tale, as it ſtands in her perſon. The 


— of Tyſon is not collected, and ſeems to have paſſed of con- 
ent. 


Obſerved on the Bench: As Mrs Crawford is entitled to ſerve heir 
to her predeceſſor, the adjudication muſt be equally competent, 


and ſhe ought to be at liberty to veſt ſuch a title in her perſon 
as may enable her to make a ſettlement. | 


The Lords, on adviſing minutes of debate, adjudged.” 


Lord Reporter, Swinton. For Mr Coutts, Tait. Alt. R. Craigie. 
Sinclair, Clerk. 


D. D. 
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Ne LXXII. November 19. 1793. 
DOUGLAS, HERON and COMPANY, 


AGAaTHST 


The TRUSTEES of Andrew Grant. 


FoxuM COMPETENS.—An Engliſh adminiſtrator having a domicil in 
Scotland, may be ſued in the courts of this country. 


PRESCRIPTION, —The ſexenmal preſcription of bills runs from the lat 
day of grace, and not from the day of payment. 


R Baron Grant, on the 16th May 1772, accepted two bills 
drawn on him by John Fordyce, payable ſixty-five days 
after date. | 

The bills were indorſed to Douglas, Heron and Company, by 
whom they were proteſted on the 23d July 1772, being the laſt 
day of grace. 

A ſequeſtration having by that time been awarded againſt Mr 
Fordyce, theſe bills were, in Auguſt 1772, produced for Douglas, 
_ and Company, at a meeting of his creditors, as their grounds 
ot debt. 

In 1775, they, in common with Mr Fordyce's other creditors, 
accepted, of a compoſition, and granted him a diſcharge. 

On 23d July 1778, a ſummons was executed againſt Andrew 
Grant, as repreſenting his brother the Baron, for payment of the 
balance {till due upon the bills. Andrew Grant died while this 
R r action 
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action was in dependence, after having conveyed his eſtate in the 
Weſt Indies to truſtees, by a deed in the Englith form, upon 
which they afterwards obtained letters of adminiſtration in the 
Prerogative Court of Canterbury. | 

In an action brought againſt the truſtees, who, though they re- 
fided chiefly in England, had a domicil in Scotland, they, inter 


al ia , 


Pleaded : Imo, The truſt-eſtate is ſubject to the law of England; 
the deed is executed in the Engliſh form ; the truſtees have found 
caution for their intromiſſions, in the Prerc:;ative Court, where 
they are liable to account, and therefore they cannot be ſued in 
this country; T1th July 1754, Burroughs againſt Grant. 

2do, The bills are preſcribed. The ſexennial preſcription runs 
from the time when bills become exigible, . e. from the day of 
payment; 12 Geo. III. c. 72. $37. The days of grace were in- 
troduced, not for the ſake of the debtor in the bill, but in order 
to regulate queſtions of recourſe; Erſk. b. 3. tit. 2. § 33. Dili— 
gence may be raiſed before the days of grace are elapſed, 2d July 
1788, Charles againſt Skirving ; and intereſt, as well as the fix 
months allowed for regiſtration, run from the day of payment. 


Anſwered: 1mo, The truſtees are perſonally liable for the debts 
of the truſter, to the extent of the funds in their hands. The ta- 
king out letters of adminiſtration, and finding ſecurity, are in- 
tended only as an additional ſafeguard to creditors and others in- 
tereſted in the ſucceſſion, and the truſtees notwithſtanding may 
be proſecuted in any court having juriſdiction over them; 25th 
February 1790, Moriſon againſt Kerr. | 

2do, The days of grace, or of reſpite, as they have been ſome- 
times called, have been introduced in favour of the debtor in the 
bill; Forbes on Bills, p. 140. $7.3; Kames, 6th July 1743, Ram- 
ſay againſt Hog. The laſt day of grace is uniformly conſidered 
by merchants as the period when payment becomes exigible. 
Thus in an account of bills, payable and receivable, it is always 
ſtated as the time when payment 1s to be made, or received : 
When payment is made on-that day, intereſt is never demanded; 
and from it the rates of diſcounting, or of exchange, are always 
reckoned. No legal authority warrants diligence againſt the ac- 
cepter before the days of grace are elapſed in this country ; and 
the contrary 1s eſtabliſhed in England ; 4th vol. Termly Reports, 
Hilary term 1791, Biown v. Harraden. 


The Lord Ordinary ſuſtained the plea of preſcription. 


At adviſing a reclaiming petition, with anſwers, the Court 
ſeemed to be of opinion, that to interrupt the ſexennial preſcrip- 
tion, the action ought to have been commenced within ſix years 


from the day of payment. 
The 
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The Lords, however, 19th February 1793, repelled the plea of 
preſcription, in reſpect of the claim entered upon the bills in 


queſtion in Fordyce's ſequeſtration ; and repelled alſo the objec- 


tion to the competency of the Court. 


Upon adviſing a ſecond petition and anſwers, the Court, in- 
fluenced by the underſtanding and practice of merchants on the 
ſubject, found, That the time requiſite for completing the pre- 
« {cription in queſtion, only began to run from the third or laſt 
day of grace, and therefore repelled the plea of preſcription.” 


Lord Ordinary, Alva. AR, Solicitor-General Blair and M. Roſs. 
Alt. Tait, John Clerk. Clerk, Sinclair. 
D. D. 
NoLXXIII. November 20. 1793. 


The PROC URATOR-FISCAL of the Town of Stirling, 


a6 


JOHN GILLIES, and others. 


SALMON-FISHING,—The act 1581, c. 111. is not now in force, 


Y the act 1581, c. 111. which proceeds upon the narrative, that 
the former ſtatutes relating to offences againſt the ſalmon- 


fiſhing had not been carried into execution, the perſons therein 


mentioned are appointed his © Hienes juſtices,” for the purpoſe 
of © taking up dittay,” and trying by jury offenders againſt theſe 
acts. 

The ſtatute then enumerates various rivers. With regard to 
ſome of them, this juriſdiction is given to private individuals, and 
with regard to others, to perſons in public office, ſuch as Sheriffs 
and Stewarts, or the Magiſtrates of royal boroughs. In particu- 
lar, it is given to the Stewart of Monteith, and his deputies, for 
the heads of the rivers of Teith and Forth, and to the Sheriff of 
Stirling, and the Provoſt and Bailies of Stirling,“ for the rema- 
* nent of the waters of Forth, Teith, Gudie, Carron, Allane and 


* Dovane, and their graines ;”” and to the Sheriff of Linlithgow - 


and his deputies, and the Provoſt and Bailies of that burgh, © for 
the waters of Avon and ſouth fide of Forth, within the bounds 
* of that Sheriffdom.”” 
In 1789, the procurator-fiſcal of the town of Stirling preſented 
a petition and complaint to the Magiſtrates, againſt John Gillies 
and others, fiſhermen at the villages of Kincardine and Longan- 
net, fituated in the county of Perth, and on the ſide of the Forth, 
on 
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on account of certain treſpafſes againſt the acts relating to ſal. 
-mon-fiſhing, alleged to have been committed by them on the 
coaſt adjoining to the places of their reſidence. The defenders 
declined the juriſdiction of the Magiſtrates of Stirling, who over- 
ruled their plea. Of this judgment they complained by bill of 
advocation, which having been paſſed, beſides diſputing how far 
the juriſdiction of the Magiſtrates of Stirling ever extended to 


the places of their refidence, they 


Pleaded: The act 1581, which appears to have been very diſ- 
agreeable to the great families poſſeſſed of heritable juriſdictions, 
(1594, c. 224-3 1597, c. 265.), has been long in deſuetude. 
Few inſtances have been pointed out, where proceſſes have been 
carried on before the Magiſtrates of Stirling for ſuch treſpaſſes. 
The earlieſt of them is in 1748, and they are of no weight in 
point of precedent, becauſe the mode of trial by jury, as directed 
by the act, was not then followed. Indeed, the ſtatute in que- 
ſtion, as being a commiſſion of Juſticiary, was virtually abroga- 
ted by the act 1592, c. 128. annulling all ſuch commiſſions; and 
alſo by the acts 1600, c. 11. and 1606, c. 5. by which offences a- 
gainſt the ſalmon-fiſhing are declared puniſhable as theft, and 
conſequently fell to be tried before the ordinary judges: And, at 
all events, the act was taken away by 20 Geo. II. c. 43. aboliſhing 
Heritable juriſdictions, . 


Anſwered The act in queſtion has been confirmed by ſubſe— 
quent ſtatutes, 1696, c. 33.3 1705, c. 2.: the juriſdiction conveyed 
by it has often been exerciſed by the Magiſtrates of Stirling, and 
was not aboliſhed by 20 Geo. II. as it reſerves entire the priyi- 


leges of royal boroughs. 
The Lord Ordinary reported the cauſe on informations. 


Obſerved on the Bench: All extraordinary juriſdictions, ſuch as 
thoſe created by the act in queſtion, are now at an end. The en- 
actments of the ſtatute are altogether unneceſlary in the preſent 
ſtate of the country. Indeed, as the powers conveyed by it are 
in general beſtowed upon individuals, without mentioning their 
heirs, it muſt have been intended merely 2s a temporary regula- 
tion. It is in this reſpec ſimilar to the branch of the act 1085, 
C. 20. appointing maſters of the game. 


The Lords unanimouſly aſſoilzied the defenders. 


Lord Reporter, Dreghorn. AQ. Moir. Alt. Dean of Faculty. 
Clerk, Gordon. | 
D. D. 
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N' LXXIV. November 26. 1793. 


MICHAEL MACCULLO CH, 


AGAINST 


WILLIAM ALLAN. 


[URISDICTION,—ACt 1693, c. 22.— It is competent to the Court of 

* Seſſion, and not to the ſuperior church-courts, to review the ſentences 
of preſbyteries, in the exerciſe of their powers with regard to parochial 
ſchoolmaſters. | 


ILLIAM ALLAN having been appointed ſchoolmaſter of the 
W pariſh of Bothwell, by a majority of the heritors, the 
preſbytery of the bounds found him qualified for the office. 
Againſt this judgment Mr Macculloch, the miniſter of the pa- 
riſh, entered an appeal to the Synod : Upon which Allan preſent- 
ed a bill of advocation to the Court of Seffion, in which he 
contended, that the appeal was incompetent. Mr Macculloch 


Pleaded : Although neither the office nor the character of a 
ſchoolmaſter are eccleſiaſtical, they are both intimately connected 
with the church, and therefore naturally fall under its juriſdiction. 
One of the moſt important branches of the ſchoolmaſter's duty is 
to inſtruct the young in the ſame principles which the clergyman 
teaches to people of all ages; and on the well-directed exertions 
of the former, will in a great meaſure depend the ſucceſs attend- 
ing the labours of the latter. This natural connection between 
the church and thoſe who ſuperintend the education of youth 
was, during the dark ages, much ſtrengthened by the circumſtance 
of learning being confined almoſt entirely to the clergy, and by 
the great influence then poſſeſſed by that body: And although at 
the Reformation this additional bond of connection was loft, 
{till the church was uniformly conſidered as having a juriſdic— 
tion over ſeminaries of learning. 

In the form of church-policy drawn up by John Knox in 1560, 
as well as in that afterwards drawn up in 1578, c. 9. F 10. ſchools 
are conſidered as part of the eccleſiaſtical eſtabliſhment, and 
therefore to be maintained out of its funds; Spottiſwood, p. 160. 
20). 

In 1565, and in 1567, the General Aſſembly claimed from 
Queen Mary, that no perſon ſhould be allowed to have the charge 
of ſchools or univerſities, unleſs found qualified for the office 
by the ſuperintendents and viſitors of the church; Book of tlie 
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Univerſal Kirk of Scotland, p. 34. The act 1567, c. II. was ac- 
cordingly paſſed at their defire, and in terms of their re queſt 
Now, the ſuperintendents at that time conſtituted an acknowled- 
ved branch of the eccleſiaſtical government of the country, It 
was in this character that the charge in queſtion was entruſted 
to them, and in the exerciſe of it they were no doubt liable to the 
controul of the ſuperior church judicatories. 

At the General Aſſembly, which met in April 1587, the office 
of ſuperintendents was abolithed, and preſbyteries were intro. 
duced, to whom it was propoſed by the Synod of Lothian to the 
Aſſembly, that the trial and admiſſion of ſchoolmaſters ſhould 
in future be committed, which clearly thews their idea of the na- 
ture of this juriſdiction ; Calderwood, p. 120. 

By ſtatute 1581, c. 99. which was patled in October of that 
year, intended to ratity the privileges of the church, (and which 
has ſince been often confirmed; 1592, c. 116.; 1099, c. 5.; 170), 
c. 6.) the act 15067 is expreſsly ratified ; and as the office of ſuper- 
intendent was now at an end, the powers formerly enjoyed by 
them muſt have been underſtood to have devolved on the preſby- 
teries and the other church-courts which ſupplied their place. 

Upon the reſtoration of Epiſcopacy, it was ordained by an ad 
of the Privy Council in 1616, and afterwards by ſtatute 1633, 
c. 5. that pariſh ſchoolmaſters ſhould be maintained by the pa— 
riſhioners, and named by the heritors at the ſight of the biſhop. 

When the Preſbyterian church-government was re-eſtabliſhed, 
various acts were paſſed by the General Aſſembly, declaratory of 
its right to this juriſdiction, 1638, 1642. And when Epiſcopacy 
was once more reſtored, the act 1662, c. 4. directed that ſchool- 
maſters ſhould be licenſed by the ordinary of the dioceſe, 

At the Revolution, the Preſbyterian religion was finally re- 
ſtored, and with it the juriſdiction of preſbyteries over ſchools as 
4 matter of courſe, 

At laſt, the act 1693, c. 22. was paſled, confirming the acts 
1567, 1581, and 1592, and declaring, That all ſchoolmaſters 
and teachers of youth in ſchools are, and ſhall be liable to the 
trial, judgment, and cenſure of the preſbytery of the bounds, 
for their ſufficiency, - qualification and deportment in the aid 
office.“ And that this act was conſidered not as conferring a 
new juriſdiction on the preſbytery, but as ratifying the inherent 
right of the church, is evident, both from its uſing declaratory 
words, and from its being entitled“ An act for ſettling the quiet 
of the church.” It is true, indeed, that preſbyteries alone are 
mentioned; but nothing ſhort of an expreſs enactment of the Le- 
giſlature can exclude the. uſual right of a ſuperior court to re- 
view the judgment of an inferior one; Erikine, b. 1. tit. 3. & 20. 
roth March 1754, Buchanan againſt Towart. And in this caſe no 
ſuch excluſion of the ſuperior church-courts was intended. In 
tae clauſe immediately ſubſequent to that relating to ſchools, the 
act ſpeaks © of the church and judicatories thereof.“ The nature 
of the Preſbyterian form of government was perfectly familiar 


to the Legillature when this ſtatute was paſled, and it ratifies the 
2 act 
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at 1690, c. 5. eſtabliſhing that form of which the ſrhardination 
of the different courts is the baſis. Accordinoly, it has always 
been underſtood, that the ſuperior church-conrts have the jurii- 
diction now claimed; Act of Aſſembly 1699 1725, Shiels, Sy nod 
of Glaſgow; 1727, Gillach, Synod of Lothian; 1774, Frazer, 
Synod of Dumfries; 1763, Sangſter, Synod of Aberdeen; 1739, 
Kemp, General Aſſembly ; 1799, Telfer, General Aſſembly. 


Anfwered : A pariſh ſchoolmaſter holds a civil office ; he is ap- 
pointed and paid by laymen, and he poſſeſſes no eccleſiaſtical 
character. All matters relating to his intereſt ſhould therefore 
be cogniſable by the civil courts, 

The judgment of the church-court can affect patrimonial in- 
tereſt only when it is dependent on the ecclefiaſtical character. 
When this 1s wanting, no connection with the church, however 
intimate, will veſt a juriſdiction in its courts, even as to off- 
cers appointed by themſelves, and acting in their own preſence ; 
17th November 1785, Rutherford againſt Preſbytery of Kirkcaldy ; 
27th July 1756, Harvie againſt Bogle. 

During the firſt centuries of the Chriſtian æra, the church pre- 
tended to no civil juriſdiction. In the courſe of the dark ages, 
they uſurped it in many caſes ; and that they ſhould have done 
ſo with regard to ſchools, is not ſurpriſing, when it is conſidered 
that the clergy were the only perſons capable of teaching, and, 
with few exceptions, the only perſons ambitious of being taught; 
and that the ſchools were maintained out of the funds of the 
church. 

But at the Reformation, the church-courts were ſtripped of 
their civil juriſdiction ; and although various attempts have been 
ſince made to recover it, they have uniformly proved unſuc- 
ceſsful ; Spottiſwood, p. 185. 190. 195. The Forms of church- 
policy were rejected; Spottiſwood, p. 150.; Calderwood, p. 24. 
The Acts of Aſſembly in 1565, and 1567, do not ſtate the juriſ- 
diction of the ſuperintendents as a matter of right, but of expe- 
diency, as a future regulation; and they were not confined to this 
ſubject, 

The act 1567, c. II. rejected the other demands of the clergy ; 
but declared, That ſchoolmaſters, Cc. ſhould be tried by the ſu- 
perintendents. This juriſdiction, however, they were to exer— 
ciſe not as an eccleſiaſtical court, but as parliamentary commiſ- 
ſioners. The act does not proceed upon the narrative of there 
being any antecedent right in the church; the office of ſuperin- 
tendent was never ſanctioned by the Legiſlature ; Spottitwood, 
b. 258. Beſides, though it was aboliſhed by the General Aſſembly 
m 1581, the juriſdiction of the ſuperintendents, as to ſchool- 
maſters, Cc. was confirmed by act 1587, c. 99. And there is no 
inſtance of an appeal from them to the church-courts. 

Both the Church and the Legiſlature ſeem to have conſidered 
the act 1567 in this light. The former afterwards made frequent 
applications for, but were refuſed that juriſdiction, which the 
»ppoſite opinion ſuppoles to have been conferred by that act; 

Spotulwood, 
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Spottiſwood, p. 382. ; while, at the ſame time, various commi. 
ſions for the viſitation of ſchools, &c, were appointed by the 
Crown; 1577, 1578, 1590. 

During Epiſcopacy, while the biſhop, with conſent of the he. 
ritors, aſſeſſed the pariſhioners for maintaining the ſchoolmaſter, 
perſons aggrieved were directed to apply to the Privy Council, 
which ſhows that the biſhops did not act in an eccleſiaſtical 
Capacity. | 

During the Uſurpation, the Preſbyterian church-government 
was reſtored ; but nothing was ſaid as to the juriſdiction of the 
preſbytery over ſchools. | 

In 1690, the church- government was put on its preſent foot- 
ing; yet a parliamentary commiſſion was appointed for the vifi. 
tation of colleges and ſchools; 1690, c. 17. | 

The act 1693 was, as to this ſubject, juſt the appointment of a 
ſimilar commiſſion. It does not give a juriſdiction to the pre- 
ſbytery as a matter of right. If it had been paſſed in that view, 
it would have given them the ſame powers as to colleges which 
they formerly claimed. 5 

The act is ſilent as to the right of reviewing the judgments of 
the preſbytery. Where that power lies muſt be determined from 
the nature of the ſubject. The acts 1572, c. 48. and 1663, c. 2 1. upon 
which depends the juriſdiction of the preſbytery as to kirks, manſes, 
and glebes, and the acts 1597, c. 272.3 1600, c. 19.; 1606, c. 13.; 
and 1685, c. 20. conferring certain branches of juriſdiction on 
kirk-ſeſſions, are in the ſame ſituation. Yet, merely from the 
nature of the ſubject, a power of review has always been, and can 
only be exerciſed by the Court of Seſſion. For the ſame reaſon, 
if the judgments of the preſbytery in the preſent inſtance are not 
ſinal, they can only be reviewed by this Court; Dalr. 18th January 
1710, Strachan; Act of Aſſembly 1700, c. 10.; 29th June 1769, 
Haſtie againſt Campbell. | 

Beſides, the juriſdiction of the eccleſiaſtical courts was evidently 
meant to be excluded. That part of the act which relates to the 
admiſſion of miniſters gives a juriſdiction to the General Aſſem- 
bly, and © the other judicatories of the church ;'* but when it 
ſpeaks of the juriſdiction of the preſbytery, as to ſchools, theſe 
words are purpolely omitted. 

The queſtion of juriſdiction has never been tried by the church- 
courts, In the caſes quoted, the higher Court judged by refe- 
rence or prorogation. 

So far as relates to the profeſſional ſkill of a candidate, this 
Court perhaps would not chuſe to interfere with the judgments of 
the preſbytery, but in various other matters, for inſtance, if the 
preſbytery ſhould depoſe a ſchoolmaſter for cruelty to his ſcho- 
lars, there would be no impropriety in this Court reviewing their 


judgment. 


The Lord Ordinary reported the cauſe on informations ; and 
the Lords, 25th May 1792, remitted it /impliciter. 


A 
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A reclaiming petition was followed with anſwers, and memo- 
rials were ordered by the Court. At adviſing which, three ſepa- 
rate opinions were entertained on the Bench. | 


One Judge obſerved When a ſchoolmaſter is once veſted with 
the office, the trial of his deportment may be conſidered as a ju- 
dicial act, ſubject to review ; but the trial of his qualifications be- 
fore admiſſion, 1s purely miniſterial, and cannot be reviewed. 
A court of review can only proceed upon what was done by the 
inferior court ; and therefore, if ſuch a power had been intended, 
the Legiſlature wouid have directed the whole procedure to be 
recorded. x 

The reſt of the Judges were clear that the proceedings of the 
preſbytery were not final in either caſe, becauſe nothing ſhort 
of an expreſs enactment- of the Legiſlature can veſt an inferior 
court with an ultimate juriſdiction. Upon this principle (it was 
obſerved) it has been determined, that the judgments of the Com- 
miſſioners of Supply, although they act under a parliamentary 
commiſſion, are not final. But they were not agreed as to the 
court to whom the appeal was competent. | 

Some Judges ſaid, that queſtions with regard to ſchoolmaſters, 
had always been held to be of eccleſiaſtical cognizance ; that it 
was on this account that juriſdiction was given to the preſbytery 
by the act 1693, the words of which are merely declaratory ; and 
that in order to give the higher church-courts a right to review 
their judgments, it was no more neceſlary that it thould be men- 
tioned in the ſtatute, than it would be in an act conferring jurit- 
dition on the Sheriffs or Juſtices of the Peace, to mention the 
controuling power of the Court of Seilion, | 

A majority, however, were of opinion, that as all civil power 
had been taken from the clergy at the Reformation, and as the 
office and character of a ſchoolmaſter were in no reſpect eccle- 
ſiaſtical, all queſtions relating to them fell to be determined by 
the civil courts. That in the act 1693, the preſbytery were not 
confidered as an eccleſiaſtical court, but merely as a body of 
men, in whom that power might with propricty be veſted, ſubject 
to the controul of this Court; in the {tame manner, as in their 
juriſdiction with regard to manſes and glebes, or as in that of 
the kirk- ſeſſion on other points. 


The Court, May 21. 1793, altered the interlocutor reclaimed 
2cainſt, and“ found, That the ſentence of the preſbytery was 
*.not final, but that the power of review lay in this Court, and 
not in the ſuperior church-judicatories ; and therefore advo- 
* cated the cauſe, and remitted to the Lord Ordinary to pro- 
© ceed accordingly, and to do further as he thould ice juſt.” 


And upon adviſing a reclaiming petition and anſwers, © the 
* Lords adhered.” 


Lord Ordinary, Ju/ftice-Cl:rk., For Allan, Dean of Faculty Erftine, Jo. Millar junior. 
Alt. Solrcitor-General Blair, M. Roſs, M. Roberiſon. Clerk, Sinclair. 


D. D. 
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No LXXV. November 26. 1793. 
| The CREDITORS of JOHN BROUGH, 


AGAINST 


JAMES JOLLIE, 


CoMPENSATION, —RETENTION., —A perſon purchaſing a ſubject fo; 
another, in conſequence of a commiſſion from bim, and, with his conſent, 
taking the rights to it in bis own name, is entitled to retain it, in com. 

petition with the other creditors of his conſtituent, till be is relieved 
of all cautionary obligations which he bas undertaken for him. 


N 1786, James Jollie, writer to the Signet, in virtue of a ver. 
bal mandate from John Brough, purchaſed for him, at a public 
auction, an area at the price of L. 2200. The enactment of roup 
was, with Brough's conſent, made out in Jollie's name, who be— 
came perſonally bound to pay the price, and fulfil the conditions 
of the ſale. 

Brough ſoon after paid the price of the area, and erected a large 
building on it. 

In 1784, Jollie became cautioner for Brough, to the extent of 
L. 500; and in 1787, for L. 500 more. 

Brough having become bankrupt in 1788, Jollie contended, 
that he was entitled to retain the area, and building erected upon 
it, till he ſhould be relieved of both theſe cautionary engagements, 

His right to do ſo was diſputed by Brough's other creditors, who 


Pleaded : As Mr Jollie holds the ſubject merely as mandatary 
for Brough, he is bound to reſtore it free from all incumbrances, 
except thoſe flowing directly from the commiſſion under which 
he acted, ſuch as the expence of management. That commiſſion 
was preciſe in its terms, and limited in its object; and as it alſo 
implied exuberant confidence, retention can be no more pleaded, 
in conſequence of it, than it could againſt the actio depoſiti ; Dict. 
vol. 1. p. 163. and 164. vol. 111. p. 87.; Stair, b. 1. tit. 18. § 6.; 


Fac. Coll. 1oth December 1760, Competition of Appin's Cre- 


ditors. 
In the caſe, 27th January 1791, Harper againſt Faulds, it was 


determined that goods put into the hands of an artiſan, in order 
to be manufactured, cannot be retained by him for any other 

debt, except the expence of the operation. It would be ſingular 
therefore, if, in the contract of mandate, which implies a greater 
degree of truſt than the locatio conductio operarum, the mandatary 


ſhould be fo far entitled to invert the nature of his poſſeſſion, as 
| to 
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to retain the ſubject he was employed to purchaſe, till he ſhould 
pe relieved of all the ſeparate obligations in which he was either 
previouſly bound, or which he ſhould afterwards come under on 


his account. 


Anſwered : When a perſon is diſabled by bankruptcy from diſ- 
charging the obligations he owes to another, he cannot demand 

rformance of what that other owes to him; and the ſolvent 
party is entitled to retain, for his ſecurity, any effects of the bank- 
rupt he may have got into his poſſeſſion, eſpecially if he is cau- 
tioner for the bankrupt, becaule he is at all times entitled to in- 
fiſt on being relieved from his obligation, even although he has 
not been diſtreſſed for payment of the debt ; Erſkine, b. 3. tit. 4. 
{ 20, and 21.3; Macdowal, b. I. tit. 24. F 34.; Stair, 18th Fe- 
bruary 1662, Earl Bedford againſt Lord Balmerinock, ſtated in 
Dict. vol. i. p. 594.3 Voet. de Inflitor. Act. lib. 14. tit. 3. $9. ; 
Kames's Principles of Equity, 3d edit. vol. ii. p. 102. Neither 
does it make any difference whether the cautionary obligation 
has been undertaken by him before or after his obtaining the ſub- 
ject over which he claims a right of retention; Fount. roth July 
1711, Irving againſt Menzies ; June 1710, Martin againſt the Cre- 
ditors of Archibald“; Kames, 19th June 1744, Murray againſt 
Chalmers. | 

Beſides, from the great length of time during which Brough 
allowed the property to continue in the defender's name, 1t 15 
evident that it came into his hands not in conſequence of a imple. 
mandate, but that Mr Brough muſt have intended it to remain 
with him in truſt, for his relief of all obligations in which he 


might be engaged for him. 


Replied - Retention has never been ſuſtained for relief of cau- 
tonary obligations, unleſs on the footing of previous conſent be- 
tween the parties, either direct or implied, of which, in the pre- 
ſent caſe, there is no evidence; Fount. 1ſt July 1709, Strachan 
againſt the Town of Aberdeen; Kilker. 24th December 1746, 
Balfour againſt Lazini, | 


The Lord Ordinary reported the cauſe on informations. 
The Court, 5th June 1793, ſuſtained the claim of retention. 
On adviſing a reclaiming petition and anſwers, it was 


Objerved on the Bench: Mr Jollie, whether conſidered as a 
mandatary or truſtee, is not, bound to denude till relieved of his 
cautionary obligations. In the caſe Harper againſt Faulds, the 
goods were put into the hands of an artificer, merely to perform 
4 certain operation upon them, under an implied obligation to 
reſtore them whenever it was finiſhed, upon receiving the price 


* 
(Cit 


Not collected. 
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of his labour. It was therefore, thought, that he could not be 
entitled to hold them as a pledge or ſecurity for debt in general; 
but it was adniitted, that cautioners, factors, or truſtees, ſtood 


upon a different tooting. 


The Court unanimouſly © adhered to the interiocutor reclaim. 
* ed againſt, in fo far as it ſuſtained the claim of retention main. 
« tained for James Jollie, reſerving to the parties to be heard 
* how far individual tradeſmen, creditors . of the ſaid John 
* Brough, had a right to inſiſt againſt Mr Jollie for payment of 
work done, or materials furniſhed by them to the ſubjects in 
* queſtion, and allo reſerving to the creditors at large to inſiſt 
* againſt him for repayment of the original purchaſe-money of 
* the area, without prejudice to any detences competent to him 


againſt theſe claims.“ 


Lord Ordinary, Dreghorn. For the Objectors, Solicitor- Gencral Blair, Patiſun, 


For Jollie, Dean of Faculty Erſkine, Cullen. Clerk, Mitebelſon. 
R. D. 
No LXXVI. November 27. 1793. 


ALEXANDER LESLIE, 


AGAINST 


ROBERT CUMMING, 


SERVITUDE.—The extent of a predial ſervitude is to be regulated by the 
proper uſes of the dominant tenement. 


Va contract entered into in 1723, between the fathers of 
Cumming of Logie and Leſlie of Balnageith, on which in- 
feftment followed, it was ſtipulated, that © the tenants, oc- 
« cupiers and poſlſeſſors*? of the lands of Balnageith, reſident there- 
on, thould be entitled to take * for their own proper uſe, accom- 
«© modation and conveniency,”” peat and other fuel from the | 
moſſes of Mr Cumming, on payment of {ix bolls of barley yearly, 
but that they ſhould have no right to ſell or give away the fame 


to others. | 
In a proceſs of declarator, Mr Leſlie claimed under this contradl 


a right to fuel, for the purpoſe of burning lime for fale, and 
alſo for malting, brewing and diſtilling for ſale grain not the 
produce of the lands of Balnageith. 
The defender 
Pleaded : 
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Pleaded : Servitudes, as being burdens on property, receive a 
ric interpretation, and are limited to thoſe ordinary uſes of the 
ſubject which muſt have been in the view of the parties when 
they were conſtituted. Hence a ſervitude of fuel cannot be ex- 
tended to any manufacture which may require an extraordinary 
ſupply 3 Erſkine, b. 2. tit. 9. F 34- : 

When a predial ſervitude is conſtituted in general terms, its 
extent is to be regulated by the proper ules of the dominant te- 
nement, and cannot be ſtretched to a right of ſelling the object 
of the ſervitude to others; J. 1. HI. de ſerv. pred. ruft.; l. 5. 1. ib.; 
. 47. de obl. et aft. ; Bankton, b. 2. tit. 7. $1. Indeed, ſuch an en- 
largement of the right cannot even be acquired by preſcription ; 
Kames, 22d November 1732, Inhabitants of Dunſe againſt Hay of 
Drummelzier ; 1772, Sir John Hall againſt William Niſbet “. 

The nature of the ſervitude in queſtion is aſcertained by the 
words in which it is conſtituted, and by the conſideration given 
for it, which is a reaſonable one, if the ſervitude be limited to 
the domeſtic uſes, and the manufacture of the produce of the do- 
minant tenement, but is quite inadequate, if it is to be exerciſed 

to the extent now claimed. 


Auſwered: Although ſervitudes are ſaid to be conſtituted for 
the uſe of the dominant tenement, they are intended for the uſe 
of thoſe to whom the dominant tenement belongs, and may be 
as various 1n their nature and extent as the uſes to which they 
may have occaſion to apply them; Stair, b. 2. tit. 7. $9. ; Yoet, 
(12. de ſerv. pred. ruſt, ; Dit. v. Servitude, 27th November 
1734, Garden againſt the Earl of Aboyne. The ſervitude in the 
preſent caſe is not confined to the domeſtic purpoſes, but extends 
to the uſe, accommodation, and convenience of the inhabitants 
of the dominant tenement ; its object was to put them in the ſame 
ſituation as if the moſſes had belonged to their landlord, with this 
exception, that they ſhould not be allowed to ſell or give them 
away to others; and it is intended to apply them not to any new 
or extraordinary manufacture, but in a manner known and eſta- 
bliſhed at the date of the contract, 


The Lord Ordinary, in ſubſtance, found and declared in terms 
of the libel. 


Upon adviſing a reclaiming petition, with anſwers, the Court, 
being of opinion that the cauſe involved an important point of 
law, ordered memorials on the import and extent of the ſervi- 
tude, At adviſing which, it was 


ObJerved on the Bench: With us, as in the civil law, the ex- 
tent of a ſervitude in favour of a prædium ruſticum, muſt in ge- 
neral be regulated by the uſes proper to the dominant tenement, 
and there ſeems to be nothing in the uſe and wont here to take 
the caſe out of the general rule 7. | 
Uu The 

* Not collected. 
+ Parties differed as to the poſſeſſion which had taken place under the contract. As to 


diſtilling, at leaſt, there could be no legal poſſeſſion be fore the late act of Parliament, al- 
lowing ſmall ſtills to be erected in the Highlands. 


hn. © 
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The Lords unanimouſly found, That the purſuer and the tenant; 
and poſſeſſors of the eſtate of Balnageith were entitled to caſt 
peats and fuel from the moſſes and muirs belonging to the de. 
fender, for all family-purpoles, and for drying, malting, or brew. 
ing the grain of their own lands, and burning limeſtone for the 
uſe of the lands, and other accommodations of the like nature; 
but not to burn limeſtone for ſale, nor to carry on a trade of 


brewing or diſtilling for ſale. 


Lord Ordinary, Tuftice-Clerk. AQ. Cha. Hay, AV. Solicitor-General Blair, Ja. Grant, 
Clerk, Gordon. | 


D. D. 
Ne LXXVII. | November 27. 1793, 
JOHN MURRAY, and other preferable Creditors on the Eſtate 
of John Rae. g 
AGAINST 


DAVID BLAIR, and others, his poſtponed Creditors. 


COMPETITION, —RANKING and SALE.—lf in conſequence of the bank- 
ruptcy of purchaſers or otherwiſe, after the ſubjets are ſold, and the 
ſcheme of diviſion is made up, but before the price is divided, the fund 
of payment be diminiſhed, the loſs falls entirely upon the poſtponed 


creditors. 


HE heritable property of John Rae was ſold by judicial ſale 
1 to two purchaſers. 

One of them and his cautioner afterward became bankrupt; 
and being unable to fulfil the terms of the purchaſe, the lands 
were again ſold, but at a reduced price. 

The judicial factor on the eſtate alſo died bankrupt, with a con- 
{iderable balance in his hands. | 

Previouſly to theſe occurrences, a ſcheme of divifion had been 
made up, upon the ſuppoſition that the whole funds would be 
forthcoming, 

When the defalcations were diſcovered, the poſtponed credi- 
tors contended, that in the diviſion of the remainder, the de- 
ficiency ſhould affect all the creditors proportionally, according 
to what they would have been entitled to draw by the original 

2 ſcheme, 
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meme. The preferable creditors, on the other hand, maintain- 
ed, that they had ſtill a right to full payment of their debts ; and 


Pleaded By the act 1681, c. 17. judicial files are only decla- 
red effectual on payment of the price, which is to be divided 
among the creditors, according to their preferences. Till the 
price is paid, the rights of the creditors continue a burden up- 
on the eſtate; and if the purchaſer become bankrupr, they re- 
main a legal ground for bringing it again to ſale. The creditors, 
therefore, who were pretcrable on the price at the firſt judicial 
ſale, will alſo be preferable at the ſecond; and if a tmaller price 
is got, the loſs muſt fall upon the poſtponed creditors. 


Anſwered : If it could be preciſely known previouſly to the ju- 
dicial ſale, what part of the price each creditor was to draw, the 
purchaſer would immediately either pay to each creditor the ſpe- 
cific ſum he was entitled to, or grant him a bond for it. But as 
the ſale muſt be over before each creditor's intereſt in the price 
can be aſcertained, this plan cannot be followed. The pur- 
chaſer, however, does what is equivalent. He grants a ſingle bond, 
obliging himſelf to pay the price to the creditors reſpectively, as 
they ſhall be preferred by the decree of ranking. As ſoon there- 
fore as each creditor's debt or dividend is aſcertained, a propor- 
tional part of the bond becomes his abſolute property; and if 
it ſhould afterward be loſt, it mult periſh uo domino. See Ap- 
pendix, No. III. Fac. Coll., 17th November 1792, Brown againſt 
Vork- buildings Company. s 

Further, by 1690, c. 20. it is declared, that if there ſhall be 
no purchaſers, the Court may divide the land among the credi- 
tors. Now, although the ſhare of a preferable creditor were to 
be deſtroyed by an earthquake, he could not have recourſe on the 
portions of the poſtponed creditors. And the ſame rule muſt 
hold where each creditor, in place of becoming proprietor of 
part of the eſtate, becomes proprictor of part of the price. 


Replied : The bond granted by a purchaſer, whether it is con- 
fidered as an obligation in favour of the creditors pro indiviſo, or 
as divided among them in certain proportions, is merely corro- 
borative of the ſecurities held by them before the ale. 

The diſtribution of the land among the creditors is not ſimilar 
to the preſent caſe, becauſe that is equivalent to an actual pay- 
ment and diviſion of the price. 


The Lord Ordinary reported the cauſe on informations. 


Obſerved on the Bench: The eſtate does not effectually belong 
to the purchaſer till he pay the price. Till then the ſecuritics 
of the creditors remain entire, and of. conſequence the ſubject 
continues pledged to the preferable creditors, to the full amount 
of their debts. This is not inconſiſtent with what was found in 
the caſe of Brown againſt the York-buildings Company, 


The 
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The Court unanimouſly found, © That the creditors who ſtand 
e preferably ranked upon the different funds, as eſtabliſhed by the 
« decree of ranking, are now entitled to draw their payment in 
« ſuo ordine out of theſe funds; and that any loſs which has 
„ ariſen thereupon ſince the original ſale of Mr Rae's eſtate in 
4 1771, falls upon the poſtponed creditors.” 


Lord Ordinary, Craig. For the preferable Creditors, Maconochie, Alt. Hay, 
Clerk, Mitchel ſos. 
R. D * 


Ne LXXVIII. | | November 28. 1793. 
CHRISTIAN CALLMAN, 


AGAINST 


HAMILTON BELL. 


HyroTHEcC.—An agent's bypothec over the papers of his client, found 
not to extend to the proceedings in a proceſs which he had been em- 
ployed to conduct. 8 


HRITSTIAN CALLMAN employed Hamilton Bell, writer to the 
Signet, to raiſe a proceſs of declarator of marriage and le- 
gitimacy, at the inſtance of herſelf and her daughter, againſt Ja- 
net Gourlay, ſiſter and* (as ſhe alleged) repreſentative of the 
late Robert Gourlay, to whom Mrs Callman ſaid ſhe had been 
married. She alſo employed Mr Bell to take out an edict in the 
name of her child, for ſerving her executrix, as neareſt of kin to 
her deceaſed father. The fame ſtep was taken by Janet Gourlay, 
who contended, that ſhe ought to be preferred to that office; and 
after ſome litigation, ſhe prevailed before the Commiſſaries. 

Mr Bell, on the part of his client, brought their judgment un- 
der review, by a bill of advocation, which was refuſed. 

At this ſtage of the action, Chriſtian Callman notified to Mr 
Bell, that ſhe was to change her man of buſineſs; and infiſted that 
he ſhould deliver up to her the bill of advocation, writings pro- 
duced, and the whole procedure which had taken place upon it in 
the bill-chamber, and alſo the proceſs of declarator which was 
going on in the Commiſſary-court. 

Mr Bell refuſed to comply with this demand, upon the ground 
of his having a right of hypothec over the whole papers in his 
poſſeſſion, till he ſhould get payment of the account due to him as 
her agent. 

Upon 
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Upon this Chriſtian Callman obtained a caption againſt him, 
for not returning the bill of advocation, Cc. into the hands of 
the clerk. | 

Mr Bell having preſented a repreſentation, praying that it 
ſhould be recalled, the Lord Ordinary on the bills found,“ That 
« an agent is not entitled to ſtop procedure in a depending pro- 
« ceſs, by withholding the ſteps of proceſs from his client or the 
« clerk; as his hypothec only extends over title-deeds, ſecuri— 
« ties, and other documents properly belonging to his client ; 
and therefore refuſes to recal the caption, ſo far as it applies 
« to the recovery of the ſteps of procels, either before the Com- 
« miſſary-court or this Court.“ 


Mr Bell preſented a petition, reclaiming againſt this judgment; 
in which he founded on the caſe, 28th January 1784, Scott a- 
cainſt Lothian *. 


0bJerved on the Bench: An agent, ſo far from having an hypo- 
thec over the ſteps of a proceſs, is not even entitled to retain title- 
deeds or other writings of his client, of which he has got poſſeſ- 
fon merely in conſequence of their having been produced in it. 
But if they were in his hands prior to their production, as in the 
caſe of Scott againſt Lothian, he will not on that account loſe his 
hypothec over them. In the caſe of Forſyth againſt Sym f, 18th 
February 1791, the claim of hypothec was repelled in circum- 
ſtances ſimilar to the preſent. 


The petition was unanimouſly refuſed, without anſwers. 


Lord Ordinary, Efegrove. For the Petitioner, . Stewart. Clerk, Menzies. 


| R. D. 
* Not collected. 


+ Not collected. 
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NE LAXIX. | November 29, I793. 
JAMES and JOHN WALLACES, 


AGAINST 


JAMES BARRIE. 


BILL or EXCHANGE. —PRESUMPTION.—A falſe deſcription in gre. 
mio of a bill, of the value given for it, does not annul it. The pre. 
ſumption of law, that the accepter has got value, can only be taken of 


by writ or oath of party. 


AMES BARRIE junior accepted a bill for L. 25 Sterling, drawn 
)] on him by James and John Wallaces, payable three months 
after date, and bearing to have been granted for © value received 
in flax.” It was afterward indorſed by the drawers, and by 
them-diſcounted with the branch of the Dundee bank at Forfar, 

The accepter died before the bill became due, and it was re- 
tired*by the drawers, who ſoon after brought an action for repay- 
ment againſt James Barrie eit, the accepter's father, as repre- 
ſenting his fon. 

Barrie ſtated in defence, /, That although the bill bore to 
have been granted for value in a ſpecific commodity, no value of 
any kind had been received ; and that therefore it was void, as 
containing a falſehood in gremzo. 

2dly, That although his ton, as accepter, was apparently the 
debtor, yet, in fact, it was an accommodation bill, in which he had 
joined for the ſole behoof of the drawers, who accordingly dif- 
counted it, and employed the money for their own purpoles, 
And that the puriuers not having allowed the bill to be proteſted 
againſt themfelves before retiring it, and their never having 
claimed the debt during the illneſs of the accepter, although they 
muſt have ſeen the propriety of clearing up the tranſaction, if it 
had been a fair one, during his lifetime, afforded preſumptive cvi- 
dence of the truth of this averment. 

The purſuers admitted, that no value had been given to Barrie 
junior, at the time he accepted the bill; but they afhrmed, that 
they had diſcounted it for his behoof, and immediately after de- 
livered the money to him, and contended, That in all bills, 
the preſumption of law is, that the accepter is the principal 
debtor : That with regard to accommodation-bills in particular, 
-unleſs ſome general rule were adopted for aſcertaining who ſhould 
be ultimately liable for them, ſuch tranſactions would often bc 


inextricable; and that althouzh circumſtances perhaps might 
| be 


. eu A - "WM. 
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he imagined fo ſtrongly in favour of the accepter as to ob— 
viate the legal preſumption, none ſuch occurred in the preſent 


caſe. 
The Lord Ordinary decerned in terms of the libel. 
On adviſing a reclaiming petition, with anſwers, it was 


Oiſerved on the Bench: The law preſumes, that the accepter 
gets value for the bill; and this preſumption can only be taken 
off by writ or oath of party. It does not ſignify whether va- 
lue is given when the bill is drawn, or only afterwards, when 
it is diſcounted. Indeed, in accommodation-bills, the value is 
ſeldom given till the latter period. The only difficulty in the 
preſent caſe ariſes from the falſe deſcription of the value, which 
is too common a practice, and is reſorted to in order to make 
the banker believe the bill had its origin in a real tranſaction. 
This circumſtance, however, w1ll not annul a bill, provided va- 
lue of any ſort is either actually received, or in law preſumed to 
have been received. 


The Court by a great majority adhered. 


Lord Ordinary, Juftice-Clerk. AQ. G. Robertſon-Scott. Alt. J. Buchan-Hepburn. 
Clerk, Home. | | 
1 


Ne LXXX. November 29. 1793. 
ANDREW FER GUSS ON, 


AGAINST 


ROBERT TOO 


BILL OF EXCHANGE. —PRESUMPTION.—A bill having a receipt in 


general terms on the back of it, is preſumed io have been paid by 
the accepter. 


OBERT YouNG accepted a "bill drawn by Robert Steel junior 
and Company, payable 100 days after date, which the 


drawers afterward diſcounted with the Falkirk Banking Com- 
pany, 


When 


=, 
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When it became due, it was retired by Thomas Steel, one of 
the partners of Steel and Company, who took a receipt from the 
caſhier of the bank in the following terms: © Received payment 
* of the within.“ 

Thomas Steel died ſoon after, and the retired bill having been 
found in his repoſitories, it was aſſigned by Robert Steel, his 
partner, to Andrew Ferguſſon, in ſecurity of a Company-debt. 

Ferguſlon raiſed an action againſt Young the accepter, for pay. 
ment of its contents. 


Young pleaded in defence, That he had put the money with 
which Thomas Steel had retired the bill into his hands for that 
expreſs purpoſe, and that this action was a fraudulent and collu- 
ſive attempt to make him pay the debt twice. And in ſupport of 
this allegation, he founded upon the nature of the receipt grant. 
ed by the bank, contending, That wherever a bill appears with a 


receipt on the back of it in general terms, not mentioning by 


whom it was paid, the preſumption of law 1s, that it has been re- 
tired by the accepter the proper debtor, or at leaſt with his 
money; and that this preſumption can only be removed by his 
writ or oath : That if Thomas Steel had retired the bill with his 
own funds, he would, in order to have preſerved his recourſe a- 
gainſt the defender, have, according to the uſual practice, taken 
a receipt, bearing that its contents had been paid by himſelf. 


It was anſwered for Ferguſſon, That it was highly improbable, 
that Young, a man converſant in buſineſs, would have given mo- 
ney to one of the drawers to pay the bill, without taking a re- 
ceipt for it; and that ſince he had not, it was incumbent on 
him to eſtabliſh the fact by proof; and that the diſcharge by the 
creditor, however looſely worded, could not cut off the drawer's 
right of relief againſt the accepter. 


The Lord Ordinary aſſoilzied the defender. 


On adviſing a reclaiming petition, with anſwers, it was 


Objerved on the Bench: When a bill is retired by a perſon not 
primarily liable for it, he will always take care to get a ſpecial 
receipt. A receipt in general terms, like the one in queſtion, 
operates as an extinction of the debt in favour of the accepter, 
unleſs the contrary is proved by his writ or oath. 


The Court unanimouſly adhered. 


Lord Ordinary, Ankerville. A. Corbet, Alt. C. Hay. Clerk, Menzict 
2 K. D. 
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N* LXXXT. December 3. 1793. 
The FACTOR on the ſequeſtrated Eftate of John Leſlie, 


AGAINST 


JAMES TWEEDIE. 


K1NG.—COMPETITION, HYPOTHEC.—The officers of the revenue ſuing 
for debts due to the Crown, are preferable to the landlord, claiming ou 
his bypothec over the invecta et illata. 


HE factor on the e eſtate of John Leſlie let to 
Robert Bee, from Martinmas 1790 to Martinmas 1791, a 
brewery, which was part of the bankrupt eſtate. 

Robert Bee having fallen in arrear of duties to the Crown, 
ſames Tweedie, ſuperviſor of Exciſe, before Martinmas 1791, 
obtained a warrant from the Juſtices of Peace, in virtue of which 
Bee's whole brewing and malting utenſils were laid under diſtrets 
for payment of the debt. 

The factor on Leſlie's eſtate having, two days prior to this e- 
vent, obtained a ſequeſtration of the ſame ſubjects, for payment of 
the current year's rent, preſented a bill of ſuſpenſion and interdict 
againſt the officers of the Crown, praying that they might be pro- 
hibited from diſpoſing of the effects, till the landlord's hypothec 
ſhould be ſatisfied. 

The bill having been paſſed, Tweedie 


Pleaded: By the Engliſh ſtatute, 15 Cha. II. c. 11. Parliament 13. 
which extends to Scotland, in conſequence of the 18th article of 
the Union, the utenſils uſed in a brewery are liable to all claims ari- 
ting from the exciſe-laws, in confequence of the manufacture 
therein conducted, even although they are not the property of the 
brewer; and by 28 Geo, III. c. 37. a general enactment was 1n- 
troduced, giving the public revenue the ſame right, not only over 
utenfils, but over all materials and commodities in the poſſeſſion 
of every manufacturer or dealer whoſe trade is liable to the exciſe- 
laws; a fortiori, therefore, muſt the Crown be preferable, where, 
as in the preſent caſe, the competition relates to the property of 
the manufacturer. Beſides, the Crown's preference was eſtabliſh- 
ed by the judgment of the Houſe of Peers, (15th June 1792), re- 
verſing the deciſion of this Court, 29th June 1791, Ogilvie againft 
Wingate, 


Anſwered: The ſtatutes of Cha. II. and Geo. III. were mer ely 
intended to conſtitute the Crown a creditor over ſubjects which at 
common law 1t could not have attached. The landlord's pre- 
terence for his hypothec, being a real right, 1s reſerved by 6 Anne, 

y c. 20, 
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c. 26. and theſe ſtatutes do not take it away, either directly or by 
implication. A ſingle judgment of the Houſe of Peers is not ne. 
ceſſarily a precedent which this Court is bound to follow. Be. 
ſides, the caſe of Ogilvie related to the landlord's hypothec over 

the fruits of the ground, and not to that over the mmvecta et lata, 


The Lord Ordinary found,“ That the different ſtatutes found. 
ec ed on by the officers of the Exciſe, go no farther than to give 
e the Crown a preference for the revenue-duties, in a competition 
«© with the perſonal creditors of the bankrupt, and do not infringe 
on the landlord's right of hypothec, as eſtabliſhed by the laws 
* of Scotland before the Union.“ 


On adviſing a reclaiming petition and anſwers, ſeveral of the 
Judges conſidered the queſtion as determined by the judgment of 
the Houſe of Peers, in the caſe of Ogilvie; but at the ſame time 
expreſſed regret at that deciſion, as they ſtill thought that the 
landlord's hypothec, as a real right, was ſaved from the preroga- 
tive proceſs of the Crown. 


On the other hand, it was obſerved, that by the expreſs words of 
the 6 Queen Anne, real Hates only were ſaved from the Crown's 
preference, and declared attachable in no other form than according 
to the rules of the Scots law. That a miſtake had ariſen by con- 
founding a real vigbt in the landlord, with a real te in the 
debtor, the latter of which alone came within the reſervation of 
the ſtatute; and that conſequently, although the landlord's hypo- 
thec might be a real right in him, yet the ſubject over which it 
extended was perſonal, and as ſuch liable to the preference of the 


Crown. 


Some of the Judges were of opinion, that the Crown's prefer- 
ence was alſo eſtabliſhed by the ſtatutes Cha. II. and Geo. III.; 
for as theſe ſtatutes (it was obſerved) had made it preferable 
even to a right of property, it muſt alſo be preferable to every 
ſubordinate right of hypothec. ' 


The Court, by a great majority, © ſuſtained the petitioner's 
«© preferences in behalf of the Crown.” 


Lord Ordinary, Ankervle. For the Crown, Lord Advocate Dundas. 
Alt. Honyman. Clerk, Mzuchelſon. 
R. D. 


N* LXXXII. 
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N* LXXALl. December 4. 1793- 
. ANDREW BULLIONS, 


AGAINST 


JAMES BAYNE and JOHN HEPBURN. 


HUSBAND AND WITE. -A deed executed by a married woman, Whict 
is null for want of her huſband”s conſent, does not become valid on be- 
ing ratified by him after ber death. 


Ou GUERNSEL, a ſoldier, huſband of Margaret Bullions, went 
with his regiment upon foreign ſervice. 

After he had been abſent about five years, ſhe gave out that he 

was dead, and married James Bayne, to whom ſhe diſponed gra- 


tuitou!ly, or at leaſt only under burden of paying the debts affect- 


ing them, which were not equal to their value, certain heritable 
ſubjects belonging to her. 

The ſubjects were ſold by Bayne to John Hepburn. 

After the death of Margaret Bullions, John Guernſey return- 
ed, and ratified her diſpoſition in favour of Bayne. 

In a reduction of this ratification, and of the diſpoſitions in * 
your of Bayne and Hepburn, Andrew Buillions, the heir at law, 


Pleaded The huſband is the curator of his wife, and in that 
character his conſent is eſſential to all her deeds, even to thole by 
which his intereſt is not affected; Erik. b. I. tit. 6. $27. ; Reg. Maj. 
b. 1. c. 30.; b. 2. c. 36.; Balf. Pract. p. 95.3 Craig, 
6 28. 3 Stair, b. 1. tit. 4. F15.; Sir George Mackenzie, b. 1. tit. 6. 
§11.; Bankt. vol. i. p. 124. $67.; Dict. vol. i. p. 400. et jeg. The 
want of it cannot be ſupplied by a ratification afterwards granted 
by him; Spottiſwoode, p. 185. 12th February 1556, Melville; 
Dict. vol. i. p. 402.; Durie, 19th December 1626, Matthew a- 
gainſt Sibbald ; Fount. 23d February 1698, Lady Cochran againſt 
the Ducheſs of Hamilton; Bankt. b. 4. tit. 45. $40. And at all 
events, ſuch ratification, after his office of curator and his intereſt 
in her eſtate are diſſolved by her death, can have no effect. 


Anſwered : The conſent of a huſband to his wife's deeds is not re- 
quired, from the idea that ſhe, like a pupil, is incapable of acting 
tor herſelf, but ſolely on his account; Erik. b. I. tit. 6. $27.; 
Fount. 17th July 1711, Pringles ; Dict. vol. i. p. 401. 21ſt Fe- 
bruary 1679, Cockburn againſt Burn. Although therefore his 
conſent be not adhibited, they are not % ure null, but liable to 
exception at his inſtance ; Erſk. ib. $23. which the ratification 


bars the huſband in the preſent caſe from pleading, all _—— 
ecds | 
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deeds which create a natural obligation being capable of homo. 
logation; Erſk. b. 3. tit. 3. $47. 

Beſides, the neceſlity of the caſe was ſufficient to give validity 
to the diſpoſition granted by Margaret Bullions ; Erſk. b. 1. tit. 6, 
$ 27.3 Bankt. b. i. tit. 5. $67. ; Dict. vol. i. p. 402. 


The Lord Ordinary reported the caſe on informations. 


Ob/Jerved on the Bench: A married woman is ſub cura mariti, and 
on that account her deeds are null without his conſent. If ſhe 
ſurvive her huſband, ſhe may either ratify them, or bring them 
under reduction. But the conſent of the huſband, after his office 
of curator is at an end, can have no effect; his marital power 
has then ceaſed, and a jus quæõſitum ariſen to her heirs. 


The Lords unanimouſly reduced in terms of the libel. 


Lord Ordinary, Henderland. At. Cullen. Alt. Geo. Ferguſſon. 
Clerk, Colguboun. 
D. D. 
— —ü·s . — — 
No LXXXIII. December 7. 1793. 


JAMES and WILLIAM DUFEFS, 


AGAINST 


LAURENCE SUTHERLAND. 


SUMMARY APPLICATION.,—When a magiſtrate illegally refuſes to in- 
priſon a debtor, or detains money conſigned in his hands, redreſs 
may be obtained by a ſummary petition and complaint, 


. GorDon having been by decree-arbitral ordained to 
pay a ſum of money to James and William Duffs, on recei- 
ving certain papers from them ſpecified in the decree, he was ap- 
prehended on a caption at their inftance, and preſented to Lau- 
rence Sutherland, one of the Bailies of Elgin, for impriſonment ; 
Gordon, in his preſence, offered to pay the money, provided the 
papers were delivered to him. The creditors were preſent, but 
had not the papers in their poſſeſſion. Gordon then conſigned 
the money with Sutherland, to remain in his hands till the pa- 
pers were delivered, upon which the latter refuſed to impriſon 

him. | 
The Duffs afterwards made a ſummary application to the Court, 
in which they complained of theſe and certain ſubſequent ſteps of 
| Sutherland's 
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Sutherland's conduct, particularly of his detaining the money after 
the papers were delivered, on pretence of an arreſtment executed in 
his hands by Gordon, on the dependence of a reduction of the 
decree-arbitral which had been raiſed by him. 

The defender objected to the competency of the complaint, con- 
tending, that in ſo far as it related to his refuſal to impriſon 
Gordon, an ordinary action ought, according to the practice in 
ſimilar caſes, to have been brought againſt him, and that the 
propriety of his detaining the money could only be determined 
in a multiple-poinding. | 

The complainers, on the other hand, ſtated, that the ground of 
their complaint, being the alleged malverſation of a public officer 
in the execution of his duty, warranted the preſent application ; 
Kilk. v. Summary Application, Angus againſt Ferrier. 


The Court, upon adviſing the petition and complaint, with an- 
ſwers, replies and Cuplies, unanimouſly “ ſuſtained the com- 
„plaint.“ 


Act. Wolfe Murray, Ja. Gordon. Alt. M. Rof. 
Clerk, Gordon. 
D. D. 
— . ——ę „ 
Ne LXXꝰXIV. December 10. 1793. 


Sir JOHN OGILVY, and others, 


AGAINST 


CATHARINE MERCER, and others. 


DEATHBED.—DIEs INCEPTUS.—A deed reduced as made on deathbed, 
where the granter ſurvived its execution fifty-nine days and three 
hours, | 


IurLIED WILL. —How far two deeds making part of the ſame family- 
ſettlement, and executed, the one without and the other within the ſixty 
days, affef one another, as partes ejuſdem negotii. 


TESTAMENT,—QuUoD POTUIT NON FECIT,—Diſþo/itive words are 
neceſſary, in order to convey heritage, 


DOsERT MERCER, on the 22d February 1791, at eight o'clock 
IU in the evening, executed a deed of entail of his lands of 
Lethindy, in favour of Catharine Mercer his niece, and various 
Z 2 ſubſtitutes, 
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ſubſtitutes. He died on the 22d April thereafter, betwixt ten 
and eleven o'clock at night. 

Mr Mercer, when he executed the entail, had contracted the 
diſeaſe of which he died, and he did not afterwards go either to 
kirk or market. 

Sir John Ogilvy and others, his heirs at law, (as repreſenting 
deceaſed ſiſters,) brought an action againſt Miſs Mercer, and the 
other ſubſtitutes in the entail, for ſetting it aſide, becauſe Mr 
Mercer had not ſurvived its execution for the ſpace of ſixty days, 
in terms of the act 1696, c. 4. In defence, Miſs Mercer fir/t 


Pleaded : The law of deathbed, as being a reſtraint on that 
freedom of diſpoſal which is the eſſence of the right of pro- 
perty, muſt be ſtrictly interpreted; 11th December 1787, Tail. 
ziour. And whatever may have been the caſe at a former period 
of ſociety, when perhaps, had it not been for this law, the clergy 
would have employed their influence with dying perſons, in pre- 
vailing on them to leave their fortunes to pious uſes, to the pre- 
judice of their near relations, and when it was the object of the 
law to prevent as much as poſlible the vaſſal from alienating his 
benefice without the conſent of his ſuperior, Craig, b. 1. c. 12, 
$ 36. ; Stair, b. 4. tit. 20. ( 38. ; Remarkable Deciſions, p. 114; in 
the preſent age, no plea of expediency can be urged in its favour, 
The act 1696, therefore, though correctory in its nature, yet be- 
ing highly expedient in itſelf, ought to receive that interpretation 
which is moſt conſonant to its ſpirit, and moſt favourable to the 
granter of the deed, for whoſe benefit it was intended ; Macken- 
zie's Obſervations, p. 410. ; Remarkable Deciſions, p. 174. 

Now, reckoning from the 22d February, the date of the entail, 
to the 22d April, the day of Mr Mercer's death, he lived fixty 
days after its execution. It is true, the ſixtieth day was not com- 
plete ; but dies inceptus in favorabilibus pro completo habetur. This 
maxim is ſtrongly founded in reaſon, and clearly eſtabliſhed in our 
law; Stair, b. 2. tit. 8. $ 34. ; Fountainhall, Stair, February 25, 
1680, and 7th June 1681, Weddel; Stair, 26th January 168r, La- 
dy Bangour againſt Hamilton; Fountainhall, zoth June 1694, 
Wilſon againſt Haddo; Fac. Coll. 15th January 1762, Elliot a- 
gainſt Ferguſon ; January 1781, Telfers againſt Ferrier, mention- 
ed in Wight's Treatiſe of Election Law, p. 221. ; in the civil law, 
Voet, lib. 44. tit. 3. H .; Vinn. ad. Inſt. lib. I. tit. 23. p. 100. ; lib. 41. 
f. 3. 6. of 7. „ep. ib. 44. f. 3. l. . 

princip. de diverſ. temp. preſcrip. 5 Grotius Comment. on Matthew, 
c. 12. v. 40. lib. 40. t. 1. J. I. J. de manumiſſionibus and likewile 
in the law of England, Viner, vol. 20. p. 269. voce Time. 

It is ſeldom poſſible to aſcertain with perfect accuracy the pre- 
ciſe moment at which any given event or tranſaction took place; 
and when in order to make it effectual, it is neceſſary that it ſhould 
have happened at a particular period, the caſt of the balance is 
in dubio to be given where the favour lies. Accordingly, Ul- 
pian. lib. 28. t. I. JI. 5. ff. qui teft. fac. poſt. lays it down, that 
if one born on the 1ſt January make his will on the 31ſt De- 


cember of his fourteenth year, at any time after midnight, the 
| deed 
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geed will be valid, which 1s, in other words, ſaying, that the day : 


of the birth and that of executing the deed were both to be rec- 
koned in making up the period of fourteen years, the age which 
the law required in a male before he could make a teſtament. 

Indeed, it is a general rule in all caſes where the period is 
meaſured by days, and favourably computed, to avoid fractions, 
and to hold the parts of the beginning and ending days as whole 
days, by referring the act from which the period commenced to 
the firſt moment of the day, without enquiring at what hour it 
really happened; and the act, which is the terminus ad quem, in 
like manner, to the laſt moment; Viner, vol. 2. p. 268. 

The © year and day,”” ſo often required in our law, was eſta- 
liſhed from the known effect of the maxim dies inceptus, &c. as it 
is univerſally agreed, that the day is added ſolely in order to ſe- 
cure the full completion of the year. But this would have been 
unneceſſary, had it not been underſtood, that otherwiſe the com- 
mencement of the laſt day of the year would in many caſes have 
been ſufficient. The act 1696, however, does by no means de- 
clare, that in order to have the benefit of it, a perſon ſhould live 
part of the ſixty-firſt day ; and as the Legiſlature could not ſup- 
poſe that a man would juſt ſurvive to a moment ſixty full days, 
the currency of the fixtieth, which happened in the caſe in que- 
ſion, muſt be all that is required. 


Anſwered : There is no occaſion to reſort either to the influ- 
ence of the Romiſh clergy, or to feudal cuſtoms, to diſcover the 
foundation of the law of deathbed. From the moſt ancient au- 
thority in our law, it appears to have been introduced as a pro- 
tection to dying perſons againſt the artifices of thoſe around 
them; Reg. Maj. lib. 2. c. 18.7. Both on this account, therefore, 
and as preſerving the ſucceſſion to the natural heir, it has been 
approved of by our moſt eminent writers; Dirl. voce Legitima 
liberorum 5 Craig, lib. 1. d. 12. 36. lib. 2. d. 1. SF 18. 28.; Stair, 
b. 4. tit. 20. F 38. 41. and 44.; Macdowall, vol. 2. p. 412. §17.; 
p. 301. H 32.3 Erſkine, b. 3. tit. 8. §95.; and in judging of de- 
fences ſtated againſt the plea of the heir, a ſtrict interpretation 
has uniformly been adopted; Durie, 7th January 1624, Shaw; 
iſt July 1637, Lord Cranſton, Riddell againft Richardſon; Spot- 
tiſwoode, voce Heirs, 3oth July 1635, Heir of Pencaitland againſt 
Sinclair. 

Hence acts equipollent to going to kirk and market unſup- 
ported, are not admitted as equally probative of convaleſcence; 
Stair, 7th February 1671, Lawrie againſt Drummond ; Goſ- 
ford, 28th June 1671, Creditors of Balmerino againſt Lady Cou- 
par; Fountainhall, 25th November 1687, Keirie againſt Craigen- 
gelt; Stair, 5th and 6th December 1672, Clelands againſt Cle- 
land; Dict. vol. 1. voce Deathbed, p. 218. and 219. ; Stair, b. 3. 
tit. 4. F 28. | 

And for the ſame reaſon the Court have given a rigorous inter- 
pretation of what ſhall be held as going to kirk and market, ſo as 
to avoid the objection of deathbed ; Durie, 7th July 1629, Maxwell 
againſt Fairlie; Dict. voce Deathbed, p. 217. ; Harcus, (Lect. eg.), 

January 
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January 1685, Laird of Luſs againſt Carden; Stair, gth January 
1673, Nicol againſt Johnſton ; Dict. vol. i. voce Deathbed, p. 218.; 
A.S. 29th February 1692. 

The act 1696, c. 4. being correctory in its nature, and more 
particularly as limiting the right of the heir, the exceptions a- 
gainſt which, even at common law, are ſtrictly interpreted, muſt 
not be extended beyond the ſtrict letter; Fount. 11th Nov. 1704, 
Blair againſt the Magiſtrates of Edinburgh. The defender therefore, 
as ſhe pleads upon it, muſt ſhew that its condition has ſtrictly and 
literally taken place, by proving that Mr Mercer“ lived for the 
<« ſpace of three ſcore days” after making the entail. But this ſhe 
cannot do; for whether the time he ſurvived, be computed de moments 
in momentum, or de die in diem, it amounts only to fifty-nine days 
and three hours. 

Neither can the maxim dies inceptus, &c. aid the plea of the 
defender, as it applies only in favorabilibus ; and in this caſe it is 
not the diſponee, but the diſponer and his heir at law, who are 
the perſone prædilectæ. Indeed the maxim itſelf ſeems rather to 
be an exception, than a general rule. It does not apply to obli- 
cations, for there the granter may perform during any part of 
the laſt day mentioned in his ſtipulation, d 2. nfl. de verb. ablig.; 
lib. 3. t. 16. ; J. 42. J. de verb. oblig. Nor to preſcription ; Veet, 
Fr. ad tit. de diverſis temporal. preſcript.; l. 6. ff. de oblig. et action. 
lib. 45. t. 1. Voet. lib. 4. t. 4. I. ad. tit. de minor. 25. annis. ; to 
which the limitation of the act 1696 is extremely ſimilar, as in 
both a right is loſt by the lapſe of a definite period. | 

The cafes too in which the rule dies inceptus, chiefly applies, are 
thoſe where ſome act is to be performed within a year and day; 
in which caſe the day is added in majorem evidentiam, that the year 
itſelf is completed, and therefore the running of any part of the 
day is ſufficient ; Mackenzic, Obſ. on 1661, chap. 62. 1ſt Parl. 
Charles II. ſeſſ. 1.; Erſkine, b. 1. tit. 6. F42. And in all other 
inſtances where the maxim takes place, there are reaſons for it 
which do not apply to the preſent queſtion. Thus, if a landlord 
ſurvive any part of the day on which his rents fall due, his 
right to them is as complete as if he had outlived the whole; 
becauſe it was lawful for his tenants to have paid him at any 
hour of that day; Dict. vol. ii. p. 457.; 21ſt February 1609, 
Lord Merchiſton againſt his Brothers, 8th December 1704, Pater- 
ſon againſt Smith; ſee alſo Clerk Home, 22d February 1740, Exe- 
cutors of Mrs Leith. 

Indeed the ſtatute itſelf, by declaring that the granter muſt 
live for threeſcore days after granting the deed, excludes any in- 
terpretation which is to ſhorten the zempus lege prefintum. If the 
Legiſlature had declared it ſufficient that the granter ſhould live 
for the ſpace of one day after making the deed, the maxim of dies 
inceptus could not ſurely have applied; becauſe, if it did, the deed 
would be valid the moment it was executed ; and it is equally 
contrary to the words and ſpirit of the ſtatute, to render a deed 
effectual, where the granter has only ſurvived fifty-nine, the law 
requiring that he ſhould live for ſixty days after its execution. 

| I | 


The 
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The Lords, after a hearing in preſence, ordered memorials. 
When they were adviſed, 


Two of the Judges were of opinion, That in the preſent ſtate 
of manners, the plea of favour lay for the facultas teſtandis and 
chat therefore the defender was entitled to plead the maxim, dier 
inceptus, &c. ; and that, as the Legiſlature had not adjected a day 
to the ſixty in majorem evidentiam, it was ſufficient to validate the 
entail, that Mr Mercer had hved till the commencement of the 


ſixtieth day. 


A majority of the Court, however, thought that the deed ought 
to be reduced. It was obferved, that in this caſe it would not be 
neceſſary to enter upon the queſtion, Whether the plea of favour 
was on the fide of the heir, or of the diſponee? there being no 
inſtance in our law, of the maxim dies znceptus taking place where 
time is computed by days. Its operation is ſtrictly confined to 
caſes where time 1s meaſured by years, and even then it has place 
only in favorabilibus, Thus, in the induciæ of ſummonſes, where 
time is computed by days, it is eſtabliſhed, that either the day 
of citation or the day of appearance muſt be free. If the ſta. 
tute had indeed declared the granter's living zo the ſixtieth day 
ſufficient, the defence might have been good; but it requires, 
that the granter ſhall live for the ſpace of ſixty days; and 
even counting the day Mr Mercer executed the deed as one 
day, he only ſnrvived fifty-eight more. So far, therefore, from 
its being obvious to a plain underſtanding, that Mr Mercer lived 
ſixty days, there is no. way to make that out, but by having re- 
courſe to violent fictions, contrary to acknowledged facts, viz. 
by holding the deed to have been executed before it was executed, 
and Mr Mercer to have ſurvived his own death, 


The Court, zoth May 1793, © ſuſtained the objection to the 
e deed of tailzie, dated the 22d February 1791, That the ſaid 
Robert Mercer did not live ſixty days after the execution of 
that deed.” 


And on adviſing a reclaiming petition, with anſwers, they 
adhered. 


Miſs Mercer, in the next place, founded on a deed executed by 
Mr Mercer, on the 21ſt day of February; and ſo confeſſedly not 
falling under the law of deathbed. : 

By this deed Mr Mercer, in the fh, place, gives the liferent of 
part of the eſtate of Lethindy to a natural ſon; and in order to 
make the grant effectual, he © binds and obliges himſelf, and his 
* heirs of tailzie and proviſion, &c. to ſubſcribe and deliver all writs 
and deeds requiſite,” Gg. He then grants certain annuities, 
with which he burdens his heirs of entail in the following terms : 
* And I hereby bind and oblige _ and my /aid heirs ſucceeding 
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« to me in my ſaid lands, to pay the following perſons the free 
„ yearly annuities after mentioned,“ &c. 8 

Then follows this clauſe : © And I do hereby recommend to 
« Miſs Catherine Mercer, who is the heir fir/t appointed to ſucceed me 
© to pay to Charles Mercer, reſiding at Meikleour-houſe, the ſum 
© of L. 100 Sterling, and that at the firſt term of Whitſunday or 
© Martinmas that ſhall happen next after my death: And further, 
« as James Miller, writer at Eaſt Hatton, has been for this con. 
ſidera ble time paſt employed in the management of my affairs, 
* and in carrying on my buſineſs, I do hereby recommend to the 
“ ſaid Miſs Catherine Mercer, and the other heirs pon which my 
« lands and eſtate may devolve, ſtill to continue him in the manage. 
* ment and tranſacting of the buſineſs of my ſaid lands and 
ate.“ 

It appeared from the evidence of the writer, that both this deed 
and the entail had been prepared in conſequence of final inſtruc- 
tions received by him from Mr Mercer, on the 19th February; 
and that the drawing and executing them had been his ſole buſi- 


neſs from that day till their execution. | 
Miſs Mercer contended, that this deed afforded her a twofold 


defence againſt this reduction, and, 


Pleaded : I,, The entail of the 22d February, and this deed are 
parts of the ſame family-ſettlement, juſt as much as if the con- 
tents of both had been engroſſed in one paper. Now, in queſtions 
like the preſent, the date of commencing the execution of one gene- 
ral ſettlement, whether contained in one or in ſeparate papers, is 
to be conſidered as the date of the whole. ; 

But, 2dly, The deed of the 21ſt February, taken by itſelf, is 
{ſufficient to exclude the reduction; becauſe the defender is there 
expreſsly declared Mr Mercer's heir, and any ſolemn written de- 
claration of the proprietor's intention, though it may not operate 
as a direct conveyance, is ſufficient to create an obligation upon 
his heirs at law, to give effect to it by an after formal deed; 
Dict. vol. ii. p. 506. voce Virtual, 13th July 1722, Kennedy againſt 
Arbuthnot ; Stair, 31ſt January 1667, Henderſon againſt Hender- 
ſon. Mr Mercer, however, in place of leaving his intention to 
be fulfilled in this manner, carried it into effect himſelf, by his 
entail of the 22d February; and as theſe repeated acts ſhow a more 
deliberate intention than could appear from any one deed, they 
muſt greatly ſtrengthen that legal favour which is always due to 
the deeds of a perſon rationally diſpoſing of his property, J. 15. 


Cod. de teft. (lib 6. t. 23.) 


Anſwered The deed of the 21ſt of February ſpeaks of the de- 
fender as already appointed to ſucceed, and of ſettlements then 


made; it therefore cannot apply to a deed to be afterwards exe- 


cuted. But even if it did refer to the entail, the two deeds cannot 
be conſidered as partes ejuſdem negotii; as the one is a conveyance 


of a landed eſtate, and the other merely a ſettlement of move- 
| ables. 


wb 
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ables. And if the alleged in/izutio bæredis in this laſt were good 
for any thing, Miſs Mercer would take the eſtate in fee ſimple, 
while, by the deed of the 22d, it was conveyed to her under the 
fetters of a ſtrict entail. 

Granting, however, that the two deeds were to be viewed as 
partes ejuſdem negotit, that of the 21ſt February cannot give validi- 
ty to the entail. It is only in queſtions of interpretation, in or- 
der to diſcover the true import of a deed, that it is either neceſ- 
fary or legal to conſider other deeds relative to the ſame matter. 
But the point at iſſue is not reſpecting Mr Mercer's intention, but 
reſpecting his po f, and therefore the entail cannot be affected 
by any relative deed. | 

Beſides, were the two deeds to be held as the ſame ſettlement, 
it could not be regarded as complete, till the date of the laſt 
deed, and thus, both would fall under the law of deathbed. 

2dly, Heritage cannot be alienated, unleſs by a deed inter vivos, 
and containing diſpoſitive words. The deed of the 21ſt February 
was granted by Mr Mercer mortis cauſa, and the ſignification of 
will which it is ſuppoſed to contain in favour of Miſs Mercer, be- 
ing of a teſtamentary nature, is altogether ineffectual for that pur- 
poſe ; Fac. Coll. 18th Jan. 1764, Burgeſs againſt Stantin. Beſides, 
the clauſe in which the defender is mentioned as his heir, was in- 
troduced merely hiſtorically, and by no means eo intuitu of veſting 
her with that character, and a reference of this ſort was never 
held in our law to be a ſufficient in//itutio bæredis. | 


Replied: Although the entail was made on deathbed, yet the 
defender, as a heres fafa, is not entitled to challenge it on that 
ground. Beſides, the entail is to be conſidered as a reſtriction of 
the deed of the 21ſt February; and although Mr Mercer does 
not there reſerve any power of making ſuch limitations, yet he 
was entitled to do ſo in the laſt hour of his life, for the ſame rea- 
ſon that a perſon on deathbed, making a deed, without a clauſe 
diſpenſing with the delivery more than 60 days previous to his 
death, may deliver it validly, or make a codicil, diſpenſing with 
the delivery at any time before he dies. 


After hearing counſel on this branch of the cauſe, it was 


Obſerved on the Bench: The two deeds are no doubt ſo far par- 
tes ejuſdem negotii, that both were intended to regulate Mr Mer- 
cer's ſucceſſion; and if they contained any doubtful clauſe, re- 
courſe might be had from the one to the other, to get at his in- 
tention. But this is a queſtion not of ww//, but of powwer. The 
deed of the 21ſt February, therefore, if conſidered as referring 
to the ſubſequent entail, cannot poſſibly ſupport it; becauſe, in 
that view, it would form a part of it, and ſo muſt ſtand or fall a- 
long with it, being a mere relative deed, according to the maxim, 
Mbil intelligitur actum dum quid ſupereſſet agendum. 

The 
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The Court were unanimous in this opinion; and a majority al. 
ſo thought that the clauſe of the deed 21ſt February was of itſelf 
inſufficient to convey the eſtate, both becauſe it was evidently not 
inſerted eo intuitu of making a ſettlement upon Miſs Mercer, ang 
becauſe, even ſuppoſing it had, the words, © who is the heir firſt 
appointed,“ Oc. would not have been ſufficient for that pur. 
poſe, the principles of our law rendering diſpoſitive words eſſen- 
tial, unleſs in the exerciſe of reſerved faculties. 


The Court found, That the deed © executed by the deceaſed 
© Robert Mercer, of date 21ſt February 1791, is not effectual to 
« convey the lands and other heritable ſubjects which belonged 
© to Mr Mercer, in favour of the defenders, or any of them, nor 
ce to ſupport the deed of entail executed by him on the 22d of 


* {aid month of February.“ 


Lord Ordinary, Alva. Act. Lord Advocate Dundas, Rolland, V. Robertſon, Arch, 
Campbell junior. Alt. Solicitor-General Blair, M. Roſs, Tait, Hagart, 
Clerk, Mitchelſon. | 

R. D, 
/ 
No LXXXV. December 17. 1793, 


JOHN KER, and the TRUSTEE for his Creditors, 


AGAINST 


The AGENT for the Sun Fire-Office. 


PrRooF,—REs JUDICATA.—A verdict of acquittal in the Court of 
Fuſticiary does not preclude a proof of the ſame facts, and by the ſame 
witneſſes, in a civil action. 


Onn Ker having been ſuſpected of wilfully ſetting fire to his 
1 own houſe, in order to defraud the inſurers, a precognition 
was taken before a Magiſtrate by their agent. Ker was afterwards 
tried before the Court of Juſticiary. The proſecution, though in 
the name of his Majeſty's Advocate, was conducted and the ex- 
pence of it defrayed by the inſurers. 


The Jury unanimouſly found the libel not proven. 


Ker then made a claim againſt the inſurers for the loſs he 
had ſuſtained by the fire. A ſubmiſſion was entered into, and the 
arbiters allowed the inſurers to prove, that the purſuer had wilfully 
ſet fire to his houſe. The witneſſes examined in the Court of Ju- 

| | ſticiary 
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ſticiary were again examined; but the death of one of the arbi- 
ters prevented a decree-arbitral from being pronounced. 

Ker then brought his claim before the Court of Seſſion. The 
inſurers craved a proof of his guilt 3 and in ſupport of the com- 
petency of the demand, they quoted the caſe, Kilk. p. 495, 27th 
November 1739, Buchanan againſt Buntein, 


The Lord Ordinary found, that “ the proof and verdict in the 
« Juſticiary trial are no bar to the defenders in this civil Court, 
from ſupporting their defence, by a proof of the purſuer's ha- 
« ving actually been concerned in the burning of his own houſe;““ 
and © therefore allowed a proof at large.“ | 

In a reclaiming petition, Ker and the truſtees for his creditors 


Pleaded : Although the proſecution was in the name of the Lord 
Advocate, the defenders were the real proſecutors in the criminal 
court. Having thus joined iſſue upon the purſuer's guilt, they 
are barred exceptione rei judicatæ from demanding farther proof, 
The ſentence of a competent court muſt be held as probatio 
probata of the facts which it eſtabliſhes. In the confiſtorial 
queſtions of marriage or legitimacy, the Court would not allow 
the facts eſtabliſhed by a final decree of the Commiſſaries to 
to be contradicted in any conſequent civil action. When a per- 
ſon is remitted by the Court of Seſſion to the Court of Juſticiary, 
as guilty of forgery, the latter proceeds entirely upon the ſen- 
tence of the former. Had the verdict of the Jury been againſt 
the purſuer, he could have brought no claim againſt the inſurers, 
and for the ſame reaſon the proof granted by the Lord Ordina- 
ry is incompetent. It is particularly hard on the purſuer, that 
thoſe witneſſes who have not only been precognoſced at the in- 
ſtance of the defenders, a ſtep of itlelf irregular, (roth Auguſt 
1785, Fall againſt Sawers ; 4th Auguſt 1788, Bogle againſt Yule) x, 
but who have afterwards been twice examined, and have conſe- 
quently had it in their power to frame a connected ſtory, ſhould 


again be brought forward. | 


0b/erved on the Bench: If the purſuer had brought his claim in 
the Court of Seſſion, and been ſucceſsful, a criminal proſecution 
would ſtill have been competent againſt him. On the other hand, 
a verdi& of acquittal in the Court of Juſticiary, even if the 
words employed by the Jury had been © not guilty” inſtead of 
not proven,“ does not preclude the competency of the proof 
allowed; 4th December 1789, Stein againſt Bonnar T. If the pur- 
ſuer had been accuſed of forgery, and had been acquitted, impro- 
bation might {till have been proponed in the Court of Seſſion. 

The taking a precognition with a view to a criminal proſecu- 
tion, does not preclude the examination of the perſons precog- 
noſced in a civil action; 26th February 1793, Wemyſs againſt 
Wemyſs. | 


The Lords, 28th November, refuſed this and a ſecond reclaim- 
ing petition, without anſwers, 


Lord Ordinary, Swinton. For the Petitioner, Geo. Ferguſſon, Honyman, Rae. 
Clerk, Home. 
. 
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DECISIONS OF IHE Ne LXXXVI. 


N* LXXXVI. December 18. x79, 
The DISPONEES of George Steel, 


AGAINST 


DAVIS WENTSS. 


BILL oF EXCHANGE.—ls a bill or promiſſory note granted as a re. 
ward for ſervices and trouble effectual *—A gratuitous draught on a 
_ banker is valid. | | 


EORGE STEEL, on the 16th February 1790, granted to David 

Wemyſs, © as a conſideration for his ſervices and trouble,” 

a promiſſory note for L. 500, payable at the following Whit. 
ſunday, 

In payment of which he, on the 7th June, gave him the follow. 
ing draught, addreſſed to the Secretary of the Bank of Scotland: 
“On ſight pay to David Wemyſs, or his order, Five hundred 
pounds Sterling, which place to my account, without further 
advice.“ | 5 

Neither the promiſſory note nor the draught were holograph 
of Mr Steel, or atteſted by witneſſes. 

Mr Wemyſs did not preſent the draught at the Bank till after 
Mr Steel's death, (24th June 1790), when payment was refuſed, 

The diſponees of Mr Steel then brought a reduction of the 
promiſſory note and draught. 

The ſervices condeſcended on, as performed to Mr Steel by Mr 
Wemyſs, were, aſſiſtance in the general management of his affairs, 
and particularly of a large farm which he kept in his natural poſ- 
ſeſſion, and which his advanced age, it was faid, prevented him 
from ſuperintending. 

The diſponees denied that theſe ſervices had been performed, 
and further | | 


Pleaded : Bills and promiſſory notes are exempted from the ſo- 
lemnities required in other writings, only where they are uſed 
as the medium of commerce, which is their proper object. When 
granted without an onerous cauſe, or for the delivery of goods, 
and for the ſame reaſon, when granted as a reward for ſervices 
and trouble, for which the granter was under no legal obligation, 
they are altogether ineffectual; Dict. v. Bill of Exchange, 13th 
February 1724, Hutton againſt Hutton; gth November 1722, Ful- 
ton and Clerk againſt Blair ; 3d December 1736, Parkhill againſt 
Weir; I1th February 1761, Wright againſt Wrights. 

The draught is not only liable to the ſame objection with the 
promiſſory note, but it does not create the ſame preſumption of 
value received. Such draughts are frequently given to ſervants 

merely 


Dec. 1793 · 


merely to get money for their maſters. They are mandates diſ- 
ſolved by the death of the drawer. | 


Anſwered : A bill or promiſſory note may validly be granted 
for any ſervice done to the drawer, for which a reward is due 
either by ſtipulation or in equity, as well as for value in money or 
goods; 1781, Elizabeth and Barbara Dykes againſt Robert Stark *. 


The Lord Ordinary reported the cauſe on informations, when 
1t was 


Ohſerved on the Bench: If the ſervices condeſcended on were 
actually performed, a bill might effectually be granted in payment 
of them. ; 

But the judgment of the Court went upon the draught. 

When a perſon, it was ſaid, who has money in the hands of a 
banker, grants a draught on him for payment, the latter cannot 
object that it was granted without an onerous cauſe. ' A donation 
cannot be conſtituted by a bill ; but a bill may be indorſed gra- 
tuitouſly, and a draught may be granted in the ſame terms. 


The Lords unanimouſly ſuſtained the defence © in regard to the 
« promiſſory note for L. 500 Sterling, and relative draught. 


A reclaiming petition was refuſed, without anſwers, on the 


28th January 1794. 
D. D. 


a 


Lord Reporter, Abercromby. Act. Rolland, R. Craigie, Alt. Dean of Faculty Erſkine. 
Clerk, Sinclair. 


* Not collected. 
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N LXXXVII. 5 December 21. 1793. 
Sir JAMES COLQUHOUN, 


AGAINST 


The Duke of MONTROSE and others, 


AND 


The MAGISTRATES of Dumbarton, 


PusBL1c PoLIicE.—No length of polſeſſion can authoriſe any obſtruction tg 
the navigation of a public river. 


SALMON-FISHING.—4 right of ſalmon-fiſhing cannot be exerciſed by 
means of nets extending acroſs the river, and ſupported by flakes fuck 
into its channel. 


8 ¹¹ James Colquhoun has a right of ſalmon-fiſhing in Lochlo- 
mond and the river Leven, which his predeceſſors had, for 
ſome time prior to the 1760, (how long, was diſputed, and was 
the ſubject of proof), been accuſtomed to exerciſe by means of 
maſking nets, the meſhes of which were from ſix to eight inches 
wide. Theſe nets were put looſe into the water, a little above 
the mouth of the river, and reached as near the ſhore on each 
fide as there was depth of water for a coble. They were ſunk 
on the one fide with ſlates, and kept up on the other by cork; 
and to prevent their being carried down the ſtream, they were 
ſupported by, but not faſtened to ſtakes ſtuck into the channel at 
certain diſtances from each other, leaving an empty ſpace of a- 
bout twenty feet in the middle, in order to allow boats to 

aſs. 
1 In 1760, this fiſhing was let to an Engliſh Company, who made 
ſeveral alterations in the mode of conducting it. The ſtakes were 
now brought much cloſer to each other, and nets of a much 
ſtronger texture, and narrower in the meſh than thoſe formerly 
uſed, were faſtened to them both at top and bottom. Beſides, at 
one place there was an opening left in the nets, by which the ſal- 
mon were allowed to get into a fell, i. e. a complete incloſure of 
ſtakes and cloſe nets, from which the ſalmon could eſcape only at 
the place of their entry. 

Certain heritors claiming a right of ſalmon-fiſhing in Lochlo- 
mond, or the river of Enrick, which runs into it, brought an ac- 
tion of declarator, complaining of the injury done to the fiſhing, 
and the obſtruction in the navigation of the riyer, occafioned by 
this practice. | 

The 
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The Magiſtrates and Town of Dumbarton, who have a right of 
ſalmon-fiſhing in the Leven, brought a ſimilar action, which was 
conjoined with the former. 


The Court, 4th December 1789, found, that fe town of Dum- 
Marton had a right to inſiſt in the action, and that Sir James Col- 

uhoun had produced no right to a cruive-fiſhing in the river Le- 
ven, nor to erect therein the engines complained of. 


Sir James then raiſed an action of declarator, concluding, uo, 
That the upper heritors had no right of {almon-fiſhing, and con- 
ſequently none to controul him in the exerciſe of his right. 2do, 
That the mode of fiſhing practiſed before 1760 was legal. 

All the three actions were conjoined, and a hearing in preſence 
was ordered. The upper heritors and Magiſtrates of Dumbar- 


con 


Pleaded: Imo, The various enactments of the Legiſlature, rela- 
ting to ſalmon-fiſhing, from the ſtatute of Alexander II. c. 16. 
downwards, have had 1n view the intereſt of the public, in the 
preſervation of the breed of ſalmon, and that of the heritors who 
have a right of ſalmon-fiſhing. Indeed the intereſt of both coin- 
cides; and as one heritor might ſo exerciſe his right as to deſtroy 
the intereſt of all the reſt, any obſtruction in the channel of the 
river, whether occaſioned by ſet-nets or otherwiſe, which ſhould 
have that effect, muſt have been illegal, even at common law. 

The moſt common obſtruction was that of crurve-dikes, and 
| accordingly to them the attention of the Legiſlature has been 
chiefly directed. Various enactments have been made with re- 


card to the width of the hecks, Saturday's flop, Cc. and cruives 


are prohibited altogether, unleſs in the caſe of perſons who are 

infeft in, and have poſſeſſed a right of uſing them; 1581, c. 111. 
But it was juſt as neceſſary for the Legiſlature to prohibit e- 

very other obſtruction, and particularly that occaſioned by nets, 


which ſhould be equally deſtructive of the ſalmon; and accord- 


ingly ſeveral ſtatutes have been made for that purpoſe; 1469, 
c. 37.3 1685, c. 20. Similar regulations alſo take place in Eng- 
land; Babington on the Statutes, Magna Charta, 2 Henry VI. 
6. 

The Court have already found, that Sir James has no right to 
cruive- fiſhing; the mode practiſed by him is much more dan- 
gerous to the ſalmon, as it cannot be regulated with the ſame pre- 
ciſion, and it falls both under the letter and ſpirit of the acts; 
Fount. 26th February 1704, Carnegie of Finhaven; 7th Decem- 
ber 1762, Callander of Craigforth; July 1769, Brotherton * ; 
Kilk. p. 501. 21ſt December 1750, Mackenzie of Roſehall againſt 
Robertſon. Beſides, Sir James has not even had poſſeſſion of the 
method complained of, during the years of preſcription. At any 
rate, no length of time can authoriſe an illegal practice. 

2do, The mode practiſed impedes the navigation of the river, 


and on that account alone any heritor may inſiſt on its being 


ſtopped. 


3 C Anſwered : 
* Not collected. 
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Anſwered : Every heritor on the banks of a river, unleſs in ſo 
far as reſtrained by poſitive regulation, has a right of Occupancy 
in the ſalmon it contains, which he may exerciſe as he thinks 
proper. None of the enactments on this ſubject were meant to 


_ regulate the rights of individuals. Their object was, as a matter 


of police, to prevent the breed of ſalmon from being deſtroyed; 
and ſo great is their fecundity, that provided the fry are prefer. 

ved, there is no occaſion, for this purpoſe, to take charge of 
the grown ſalmon. Accordingly, no mode of catching the latter, 
whether by cruives or otherwiſe, though ſome of them have been 


| ſubjected to regulations, has ever been prohibited as illegal; 


Kames's Statutes Abridged, Alexander II. c. 16. Robert I. c. 12.; 
1477, c. 73-3 1489, c. 15. white on the other hand certain prac. 
tices, deſtructive of the former, have been altogether forbidden, 
1424, c. 10. ; 1457, c. 85.; 1409, c. 37. | 

The act 1581, c. 111. did not prohibit cruives in general; and 
it appears from the ſtatute 1685, that a perſon claiming a right to 
them muſt be infeft in a right of ſalmon-fiſhing, which by poſſeſ- 
ſion may be explained to be a right to cruives, in the ſame man- 
ner as a right of fiſhing in general may be extended to a right of 
ſalmon-fiſhing. For the ſame reaſon, Sir James has acquired right 
to the fiſhing in queſtion, which is of an inferior ſort to that of 
cruives, and being prohibited by no ſtatute cannot be illegal; 
Stair, 26th January 1665, Heritors of Don. 


OZ/erved on the Bench: Every heritor, through whoſe lands a 
public river runs, has a right to all the ordinary uſes of it; but 
the channel is juris publici. The Crown may give a right of fal. 
mon-fiſhing, but it can give no right of placing any permanent 
obſtruction in the channel. The fiſhing claimed being on that 
account illegal, every heritor has a right to prevent, and no length 
of time can authoriſe its continuance. | 

The Crown may indeed, under certain regulations, and which 
are intended partly for the benefit of the heritors, grant a right 
of cruives. This, however, is to be conſidered as an exception 
from the common law. The purſuer (Sir James) has no expreſs 
grant of cruive-fiſhing, neither has he had poſſeſſion of it, it is 
unneceſſary, therefore, in this caſe to enquire how far ſuch right 
may be acquired by preſcription. Beſides, the fiſhing in queſtion 
is nearly as detrimental to the ſalmon as the mode which the for- 
mer interlocutor of the Court declared to be on that account 
illegal. Stent-nets have been declared ſo; Fount. 10. February 
1693, Heritors of Don; 19th November 1771, Duke of Queenſ- 
berry againſt Marquis of Annandale *. 


The Court almoſt unanimouſly, © In reſpect the title of the Ma- 

** giſtrates and Town-council of Dumbarton to inſiſt in the pre- 
*« ſent action againſt Sir James Colquhoun has been already ſu- 
* ſtained, found it unneceſſary in hoc fatu to determine upon the 
e title of the other purſuers : Found, That Sir James Colquhoun 
* having produced no right to a cruive-fiſhing, he is not entitled 
9 


* Not collected. 
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« to exerciſe his right of fiſhing by ſtobs and nets, as claimed by 
« him previous to the year 1700, nor to interrupt the navigation 
« either in the water Leven, or in the mouth of Lochlomond ; 
« and in ſo far decerned and declared in the action at the inſtance 
« of the town of Dumbarton; and in the action of declarator at the 
« inftance of Sir James Colquhoun, ailoilzied the Magiſtrates 
„ and Town-council of Dumbarton from the whole concluſions 
« thereof, and decerned ; but remitted to the Lord Craig Ordinary, 
« to hear the other parties thereupon, and to proceed and deter- 
« mine as to his Lordſhip ſhall ſeem juſt.“ N 


Lord Ordinary, Craig. For Sir James Colquhoun, Dear of Faculty Erſkine, 
Geo. Ferguſſon. Alt. Solicitor- General Blair, Rolland, Morthland. Clerk, Gordon. 
D. D. 

— — — 
N* LXXXVIII. Fanuary 15. 1794. 


HELEN DOUGLAS, 


AGAINST 


Her CREDITORS. 


Cxssio BONORUM.—ALIMENT.— perſon impriſoned for damages and 
expences awarded in an action of defamation, found entitled to the be- 
nefit of a Ceſſio bonorum,—and allowed to retain a part of her join- 
ture for ber aliment. 


ELEN DouGL as, widow of James Baillie, Eſq; having been 

impriſoned by Elizabeth Chalmers, for damages and ex- 
pences awarded in an action at her inſtance, for defamation, 
brought a proceſs of Ceſſio bonorum againſt her creditors. 

In the ſummons, ſhe ſtated, that her chief fund for paying her 
debts was a liferent-proviſion ſettled on her by her contract of 
marriage, and ſhe concluded, that ſhe ſhould be allowed a part of 
it for her aliment. | 

The ſums due to the other creditors were trifling, and oppo- 
ſition was made only by Elizabeth Chalmers; who contended, 
that the purſuer's inſolvency having ariſen ex delicto, ſhe was not 
entitled to the benefit of the Cz/iv. | | 


ſ 


The Court, after hearing parties, ordered memorials, in which 


the defender 
Pleaded : 
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Pleaded : By the rules of common law, a debtor in an obliga- 
tion of any ſort can only be liberated on ſpecific performance, or 
the voluntary diſcharge of the creditor, and muſt remain ſubjed 
to legal compulſion, till the one or other is obtained; Aul. Gel, 
Noe. att. lib. 20. c. 1. ; Stat. 2. Rob. I. c. 19.4 5. 

The privilege of Ceſſio bonorum, which is borrowed from the 
Roman law, and which is known only in thoſe countries which 
have adopted its ſyſtem, (Blackſt. vol. it. p. 473. 475.) is to be 
viewed as an exception, introduced from conſiderations of equi- 
ty. With us, as with the Romans, it is competent only when the 
infolvency has been occaſioned by innocent misfortune, but is de- 
nied not only where, as in the preſent caſe, it has ariſen from delin- 
quency, and particularly when the application is oppoſed by the 
perſon againſt whom the offence has been directed; Yet. lib. 42, 
lit. 3. H 5.3 Fl. 1. \ 3. de pens, ib. l. 35. de ij. et fam. ib. l. 37.1, 
de min, 5 Kames, 19th November 1751, Malloch ; gth Auguſt 1781, 
Stewart againſt Macglaſhan; igth December 1789, Shaw * ; but 
even where it has been occaſioned by groſs folly and neglect; 
I2th July 1785, Macgibbon ; roth March 1786, Frazer. 

Upon this principle, although the act 1696, c. 32. obliged cre- 
ditors to aliment indigent priſoners, it was under the expreſs ex- 
ception, that priſoners for criminal cauſes ſhould be in the ſame 
ſtate as formerly; 24th February 1768, Wright againſt Taylor; 
Dict. voce Priſoner, 23d November 1738, Macleſlie. 


Anſwered: Impriſonment for debt is permitted by the law of Scot- 
land, ſolely with the view of forcing a fair ſurrender of effects, and 
can be continued no longer than 1s abſolutely neceſlary for that pur- 
poſe; Stair, b. 4. tit. 52. §31.; Kames's Principles of Equity, 3d 
edit. vol. ii. p. 26. The privilege of Cefjio bonorum has accor- 
dingly been recognized from the earlieſt periods; Nu. Att. c. 7. 
§ 3. Stat, Gulielmi c. 17. It is not competent to thoſe whoſe in- 
ſolvency is occaſioned by fraud or groſs negligence; becauſe, thoſe 
who have thus diſſipated the money of others, are, in law, pre- 
ſumed {till to have it in their poſſellion. It is not competent to 

erſons ordered to priſon till payment of a ſum, although to an 
individual; but this does not ariſe from the right of the creditor, 
but becauſe the ſentence of the law muſt be literally fulfilled in 
that caſe, in the ſame manner as if it had ordained a corporal 
puniſhment. But wherever there is no concealment of effects, ei- 
ther real or preſumed, and the debtor is impriſoned on ultimate 
diligence, at the inſtance of his creditors, he is entitled to the 
benefit of the Ceſſio, whether the ground of debt has ariſen ex con- 
tractu, or ex delicto; 18th February 1764, Small againſt Sir James 
Clerk; 5th March 1791, M*Dowall againſt Moliere. If the Judge 
had been of opinion that the offence merited impriſonment as a 
puniſhment, he would have inflicted it, and limited its duration 


according to the magnitude of the offence. The law will not al- 


low a creditor, in order to gratify his reſentment, to inflict an im- 
priſonment limited only by the life of his debtor. 
: The 


Not collected. 
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The act of grace has little connection with the preſent ſubject. 
Its ſole object was to free the public from the expence of main- 
taining perſons impriſoned at the inſtance of individuals ; and all 
in that ſituation are entitled to its benefit, whatever may have 
been the cauſe of their impriſonment ; 7th December 1987, Clark 
againſt Johnſton and the Procurator-Fiſcal of Mid-Lothian. Even 
fraudulent bankrupts are entitled to it; 27th May 1790, Aitken 
againſt Gray. | 


0b/erved on the Bench: When a perſon is impriſoned in modun 
pzne, he cannot be entitled to the benefit of the Ce, but where 
damages are awarded againſt him civiliter, though ariſing ex delicto, 
the decree puts the parties into the ſituation of debtor and cre- 
ditor to each other. The debt is a civil one, and the refuſal of 
the Ce//io could only be juſtified ,on the ſuppoſition, that the of- 
fence warranted perpetual impriſonment. When the purſuer of a 
Ceſſio has uſed the money of his creditors, he muſt account to them 
for the manner in which it has been employed, and he will not 
be allowed to ſtate in his condeſcendence any loſs occaſioned by 
ſmuggling, or other illegal means. But the purſuer in this caſe 
has no property of creditors to account for. Upon this principle, 
the caſe of Moliere was decided. 

The act of grace applies wherever the impriſonment is at the 
inſtance of an individual, whatever be the ground of the obli- 
cation, In ſome early caſes this ſeems not to have been ſuffici- 
ently underſtood. 


The Court unanimouſly found the purſuer entitled to the be- 
nefit of the Ceſſio. 
Againſt the purſuer's claim for aliment, the defender 


Pleaded The purſuer of a Ceſſio bonorum, even in the moſt fa- 
vourable caſes, muſt aſſign to his creditors all the transferable 
property of which he is poſſeſſed, and will be allowed to retain a 
part for his aliment, only where ſuch reſervation is neceſſary for 
the performance of profeſſional duty. 


Anſwered : As the purſuer's fund for payment of her creditors 
depends upon her life, and ſhe 1s unfitted both by age and edu- 
cation from earning her ſubſiſtence by labour, ſhe muſt be allowed 
to retain a part of her income for her aliment. 

It is now completely underſtood, that an officer on half pay, 
or in general any perſon who has a certain rank 'in ſociety to 
ſupport, is entitled to do ſo, and that the creditors cannot attach 
what the donor has declared to be alimentary. As the purſuer 
is the widow of a gentleman, and her funds are intended for her 
aliment, ſhe cannot be in a worſe ſituation. 


0t/erved on the Bench : When the fund of payment depends 
upon the life of the debtor, creditors will not be allowed to act 
3D emulouſly 
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198 DECISIONS OF THE N'LXXXVIn. 
emulouſiy and contrary to their own intereſt, by depriving hin 
of the means of ſubſiſtence. | 


The Court unanimouſly ordained the purſuer to give in a dif, 
poſition omnium bonorum, with the reſervation of L. 45 yearly out 
of her annuity for her aliment, until her debts be paid. 


Act. Dean of Faculty Erſtine, Cullen, Tait, D. Douglas. Alt. Geo. Ferguſſon, James * 
guſon junior. Clerk, Home. 
D. D. 


Note. In eſtimating the quantum of aliment, the Court had in view both the extent of 


tthe purſuer's funds, and of the debt due by her. 
Her funds conſiſted of L. 372, 10s. wich ſome intereſt due upon it, and of L. 115 p 


annum, during her life. 


The debt due to the incarcerating creditor was, for damages, — L. 1oo o 0 
For expences of proceſs, - - 0 688 0 5 
Expence of extract, — - - — 106 13 8 
— —H 

L. 894 13 8 


The Court had found Mr Baillie, the purſuer's huſband, conjunctly liable with her far 
che expence of proceſs, and of extract, (Fac. Coll. Igth February 1790); but in conſe. 
uence of a remit from the Houſe of Peers, the obligation againſt him was reſtricted to 
L. 500 of the expence of proceſs, and a proportional part of that of extract. L. 100 Was 
afterwards deducted on account of certain counter claims which he had againſt the de. 
tender. The queſtion of aliment was determined on the 8th February 1794. 


Ne LXXXIX. 
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Ne LXXXIX. January 16. 1794. 
JOHN M GIL CHRIST, 


AGAINST 


THOMAS ARTHUR, 


Bank.—COMPENSATIQN.—FWhen a perſon grants a draught on his 
banker, payable to the bearer, or his order, on demand, he cannot, in a 
ueſtion with an onerous holder of it, plead compenſation upon a debt 
due to him by the perſon to whom the draught was originally delivered. 


Fo Firs granted to Archibald Macauſland the following 
order : 


* Port-Glaſgow, 23d February 1793. 
“Pay the bearer on demand, or his order, One hundred pounds 


Sterling, and debit my account with the branch of the Bank of 


„Scotland, Greenock. 
« To Meſſrs Wilſon and Arthur their agents.“ 


This order, Fife afterwards alleged, was granted without value, 

and on promiſe of repayment on or before the 26th February 
1793. 
1 ſtopt payment on the 5th March following. On 
the 12th of that month, Fife received a charge of horning upon 
this draught, at the inſtance of John Macgilchriſt, who had got 
it as a payment from Macauſland on the 24th of February, but had 
not preſented- it at the Bank till the 5th of March, when Fife ha- 
ving by that time withdrawn his money out of their hands, pay- 
ment was refuſed, and a proteſt immediately taken. 

Fife raiſed a ſuſpenſion of this charge, which, upon his bank- 
ruptcy, was conducted by Thomas Arthur, the truſtee for his cre- 
ditors. The competency of a ſummary charge upon ſuch a note 
having been diſputed, the Lord Ordinary turned the charge into 
a libel, and found the defender liable in the {ſum contained in the 
draught, with intereſt. 

In a reclaiming petition, Arthur contended, that if Macauſland 
had immediately, upon receiving the draught, carried it to the 
Bank, as he ought to have done, and got payment of it, Fife would 
have made the promiſe of repayment on the 26th February effec- 
tual, as Macauſland continued ſolvent till the 5th of March; and 
that as Macauſland himſelf could not, ſo no perſon in his right 
could now demand payment of it; and farther 
' Pleaded - 
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Pleaded : Draughts like the preſent are very frequently granted 
by creditors on their debtors, whether bankers or individuals ; 
and when paid by the drawee, they operate as a diſcharge in his 
favour, upon whatever terms the bearer may have got poſſeſſion 
of them. But they have not the ſame priviiege of negociation 
with bills or promiſſory notes. When transterred to a third par. 
ty, all objections competent againſt the cedent may alſo be pro. 
poned againſt the aſſignee, as in the cale of a bond or other per- 
ſonal ſecurity ; Erſkine, b. 3. tit. 5. $$ 6. 10.; Bacon's New A. 
bridgment, vol. iii. p. 603. 609. Indeed, there being no fixed 
rules for their negociation, as there are with regard to bills, great 
hardſhip would ariſe from giving them the ſame privileges. 

They were evidently conſidered by the Legiſlature as havin 
eſfect only in favour of the firſt holder, and not transferable like 
bills, otherwiſe it would not have exempted from the ſtamp-duties, 
orders on bankers, drawn by perſons reſiding within a certain di- 
ſtance of the banking houſe, while it expreſsly declared all orders 
not payable to the bearer, liable to theſe duties; 23 Geo. III. c. 49, 
$ 4.3 24 Geo, III. ſeſ. 1. c. 7. $3. Indeed, on the contrary ſup- 

ſition, the tax might be evaded in all bills payable on demand. 

Beſides, bills payable to the bearer are null, as falling under the 
ſtatute 1696, c. 25.; Dict. v. Blank Writ, 8th January 1730, Wal- 


kinſhaw's Executors. 


Ob/erved on the Bench: The draught in queſtion is transferable 
like a bill of exchange. It. is equally free from compenſation 
with a bank-note. It falls under the claſs of © notes of trading 
* companies,“ which are exempted from the enactments of the 
act 1696. Beſides, the drawer having iſſued his order in theſe 
terms, is barred perſonali exceptione from objecting to the negocia- 
bility of it, and the truſtee for his creditors cannot be in a better 


ſituation. 9 
%#: 


0 | 1 . * . 
The Lords unanimouſly © refuſed the petition,” without an- 
ſwers. 


Lord Ordinary, Juſtice- Clerb. For the Petitioner, John Clerk. Clerk, Sinclair. 
D. D. 


A 
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MATTHEW COMB and others, 


AGAINST 


The MAGISTRATES of Edinburgh. 


TITLE To PURSUE.—25 Geo. II. c. 9. An action of declarator and 
damages againſt the Magiſtrates of Edinburgh, ſuſtained at the in- 
ance of certain brewers, complaining of inequality in levying the duty 
of two pennies Scots on the pint of ale and beer. 


HE Mac1sTRATEs of Edinburgh, by an unprinted act, dated 
13th June 1693, are authoriſed to levy a duty of two pen- 
nies Scots © upon the pint of ale and beer to be brewed and in- 
© brought, or vended, tapped, and fold within the faid town, 
« and ſuburbs and liberties thereof.” This duty was to continue 
during the ſpace of 15 years, and further during their Majeſties 
pleaſure, not exceeding the ſpace of 3o years, as a juſt time and 
ſpace calculated for the payment and diſcharge of the Town's 
debt. | 
By the act, the Magiſtrates are directed to keep diſtin ac- 
counts of the produce of the tax, and overſeers are appointed to 
ſuperintend their conduct in the execution of it. 
By the 3d of Geo. I. this duty was continued for 19 years, af- 
ter the expiry of the former ſtatute; and additional overſeers 


act, 

This duty was renewed by the gth of Geo. I. and afterwards 
by an act paſſed in the 25th year of his late Majeſty, which is {till 
in force. 2 

Matthew Comb, and certain other brewers liable in the duty, 
having raiſed an action of declarator and damages againſt the 
Magiſtrates, in which they complained that the defenders, or 
the collectors appointed by them, levied this duty unequally 
from the different traders; and aflerted, that while it was exacted 
from them to its full amount, other traders were either totally 
or partially exempted, by which means the latter were enabled 
to underſell them at leaſt 20 per cent, The Magiſtrates, in de- 
fence, | 


Pleaded:: Imo, The tax is the creature of ſtatute, and every 
queſtion relative to it muſt be regulated by ſtatutable enactment. 
Unleſs, therefore, it can be ſhown that the acts of Parliament 
which empower the Magiſtrates to levy the duty, confer upon 
every individual burgeſs, tanquam quilibet, a right to call the de- 
fenders to account for their management, the purſuers can have 

3 E no 


were appointed to act in concert with thoſe named by the firſt 
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no ſuch right at common law. Now, the acts of Parliament a 
point overſeers, in whom the power of controuling the condug 
of the Magiſtrates is veſted. It lies therefore with them, and not 
with any private party, to call the Magiſtrates to account, 
Beſides, it is a maxim of law, that no perſon 1s bound to an. 
{wer as a defender in any caſe, or with any purſuer where an ab. 
ſolvitor will not afford him an exceptio rei judicate againſt a ſimilar 
proceſs, raiſed at the inſtance of any other perſon. Now, it i 
evident, that although the defenders were to be ſucceſsful upon 
the merits in the preſent action, this abſolvitor would not ope. 
rate as a res judicata in any proceſs brought againſt them by the 
overſeers, in whom the title to purſue is veſted by the ſtatutes, 


Anſwered : The purſuers, in conſequence of the conduct of the 
defenders, have ſuſtained a great patrimonial loſs, and muſt there. 
fore at common law be entitled to redreſs. Even ordinary burgeſſez 
are entitled to call Magiſtrates to account for their management 
of the revenue; Fac. Coll. zoth June 1752, Anderſon againſt 
Magiſtrates of Renfrew. But the patrimonial intereſt of the 
purſuers, and conſequently their title, is much ſtronger than that 
of ordinary burgeſſes, as they offer to prove that the favoured 
brewers are enabled to underſell them at leaſt 20 per cent. 

The overſeers named by the acts of Parliament were appointed 
ſolely with the view of attending to the intereſt of the public, and 
not to that of private traders, who ſhould be injured by the de- 
fenders in the collection of the duty. Indeed, ſo far as the action 
is brought for reparation of the damage which the purſuers have 
already ſuſtained, it is evident that the overſeers have neither 
title nor intereſt to inſiſt in it; and it ſeems equally clear that 
the purſuers are entitled, by a declaratory concluſion, to guard 
themſelves againſt a repetition of the injury. 

The objection, that a decree of abſolvitor from this proceſs 
would not avail the defenders in a ſimilar action, at the inſtance 
of different purſuers, does not apply to that part of the libel which 
concludes for repetition and damages, And at any rate, this ob- 
jection has been over-ruled in other caſes ; Fac. Coll. gth Auguſt 
1765, Merchants Company and Trades of Edinburgh againſt the 


Governors of Heriot's Hoſpital. 
The Lord Ordinary reported the cauſe on informations. 


The Court ſuſtained the purſuers title, and repelled the de- 
fences ſtated on this point. | 


Lord Reporter, Dregborn. Act. Dean Faculty Erſtine, Monypenny. 
Alt. Lord Advocate Dundas, Neil Ferguſon. Clerk, Menztes. 
R. D 0 


No Cl. 
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The INTERIM FACTOR on the ſequeſtrated Eſtate of Ber- 
tram, Gardner and Company, 


AGAINST 


DAVID THOMSON. 


HyroTHEC.—An agent, whoſe client's eftate was ſequeſtrated, ordained 
to deliver the bantrupt's papers to his creditors, on receiving a war- 
rant for payment of his account out of the funds in medio, as ſoon as 
it ſhould be adjuſted. | 


BANKRUPT, 33 Geo. III. c. 74.—Tbe interim factor is entitled to pof- 
Non of the oaths of verity and mandates produced for the creditors 
at the general meeting at which he 1s appointed. | 


Avid TromsoN, writer to the Signet, was agent for Meſſrs 
Bertram, Gardner and Company, and in that character had 
many of their papers in his poſſeſſion. On their bankruptcy, he 
acted as clerk to the general meeting of creditors, at which Ri- 
chard Hotchkis was appointed interim factor. The grounds of 
debt produced for the creditors were immediately returned to 
them, but their oaths of verity and mandates were left with Mr 
Thomſon. 
The interim factor having demanded from Mr Thomſon the 
whole papers he held in his poſſeſſion, whether as agent for the 
bankrupts, or clerk to the general meeting of creditors, under 
reſervation of his right of hypothec Mr Thomſon, though will- 
ing to allow inſpection of them in his own hands, refuſed to 
quit poſſeſſion of the former, until an account due to him by the 
bankrupts was paid, or at leaſt an obligation granted for payment 
of it; and contended, that Mr Hotchkis was not entitled to poſ- 
ſeſſion of the latter, as they belonged to the creditors, and not to 
the bankrupts, of whoſe effects only he was appointed to take 
charge; 33 Geo. III. c. 74. \ 15. | 
Upon this Mr Hotchkis preſented a petition to the Lord Or- 

dinary on the bills, to which his Lordſhip ordered anſwers to be 
lodged, and both to be preſented to the Court. 
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The Lords © authoriſed the ſaid Richard Hotchkis, as interim 
factor on the ſequeſtrated eſtate of Bertram, Gardner and 
Company, and of John Gardner, Adam Keir, and Robert For- 
* reſter, individual partners of the ſaid Company, and the tru- 


* ſtee acting for the time upon the ſaid eſtate, to make payment to 
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thould be found to have beſt right to it. | 
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the ſaid David Thomſon out of the funds in their hands, of the 


„amount of his accounts, as ſoon as the ſame are finally liqui. 
dated and adjuſted ; and in the mean time ordained the ſaid Da. 
„ vid Thomſon inſtantly to deliver to the ſaid Richard Hotchkis 
the whole writings, vouchers, documents, books and papers of 
% every kind, both of the creditors and of the bankrupts, or con. 
e nected with their affairs.” 


Lord Ordinary, Ankerville. Clerk, Pringle. 
| D. D. 


N* XCII. January 16. 1794, 


JOHN GLASS, 


AGAINST 


The TRUSTEES for the CREDITORS of Charles Hutton, 


COMPENSATION, RETENTION.—4 joint owner of a ſhiþ has a clain 
of preference or retention on it, for money advanced by him on its ac- 
count, to the other proprietors, above his own ſhare. 


| ns HuTrToN, ſhipmaſter in Culroſs, in conſequence of a 
4 commiſſion from John Glaſs, merchant at Stirling, pur- 
chaſed a veſſel at Bergen in Norway, for their joint behoof. 
John Glaſs advanced to Hutton a conſiderable ſum more than 
his own half of the original price and expence of fitting out the 
veſſel from that port. The veſſel brought home a cargo, in which 
Hutton had no intereſt. A ſettlement afterwards took place be- 
tween him and Glaſs, and a bill was granted for the balance due 
by the former; and it was agreed, that upon payment of it, they 
ſhould have equal right to the ſhip. 
Glaſs likewiſe paid a farther ſum for repairs made on the veſlel 
after the voyage. 
Hutton became bankrupt while the veſſel was lying at Culroſs. 
The truſtees for his creditors agreed, that the property of the 
ſhip ſhould be wholly transferred to Glaſs, at an appretiated va- 
lue, which he became bound to make forthcoming to thoſe who 


3 He 
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He accordingly raiſed a multiple-poinding againſt the truſtees, 
in which it was early eſtabliſhed that he was entitled to retain 
ane half of the value on his own account, He farther claimed a 


reference on the other half, inter alia, for the balance mentioned 


in the ſettlement, and for the furniſhings made after the voyage; 
And 
Pleaded: As the object of the parties, in purchaſing the ſhip, 


was to earn profit by freights, and as the employment of it re- 
quired ſkill, and was attended with riſk, the connection between 


them came under the deſcription of a joint adventure, juſt as 


much as if Hutton had had a ſhare in the cargo. Each, there- 
fore, had a preference on the ſtock over the private creditors of 
the other, for relief of the engagements he had undertaken on its 
account; Erſk, b. 3. t. 3. Y 29. Each was proprietor pro indiviſo 
of the common ſubject ; and as he was perſonally liable for the 
whole charges attending it, the creditors of the other cannot in- 
iſt in an action communi dividundo, without relieving him of one 
half of them. 


Anſwered : Since the purſuer did not provide for his own ſecu- 
rity by a bill of bottomry. or otherwiſe, he muſt be underſtood to 
have made the advances in queſtion upon the perſonal credit of 
Hutton ; and he has no more a real right in the ſhip, than if he 
had advanced money to him for the purchaſe of plate or houſehold- 
furniture, he would have had upon theſe articles. If the money 
had been lent to Hutton, to enable him to purchaſe a ſhip ſolely 
for his own behoof, the purſuer would have had no preference 
upon it; and there ſeems no reaſon why he ſhould in the preſent 


caſe be in a better ſituation. 


The creditors of a Company, or joint adventure, are preferable 
on the ſtock to the private creditors of the partners ; becauſe it 


is in law held to belong to the Company itſelf, and not to the per- 


ſons engaged, whoſe right is confined to a perſonal jus credits a- 
gainſt it. But this is not a caſe of joint adventure. Each had a 
real right in the ſhip to the extent of a half, and they were in the 


fame ſituation with regard to each other, as the joint owners of 


any other ſubject, whether heritable or moveable. 

Further, the purſuer has no claim of retention ; becauſe he can- 
not be held to have had poſſeſſion of more than his own ſhare of 
the ſhip. Hutton might certainly have diſpoſed of his half at 


pleaſure, and therefore he muſt have had power to transfer the 


poſſeſſion of it to a purchaſer. 
The Lord Ordinary repelled the claim of preference. 


But, upon adviſing a reclaiming petition and anſwers, the Lords, 
influenced both by the merits of the caſe, and the deciſion 16th 
June 1790, Roxburgh againſt Greig *, unanimouſly found Glaſs 
entitled to © a preference for the outlays and expence beſtowed 
by him on the ſhip.” | 

Lord Ordinary, Henderland. Act. Maconochie, Alt, Hap, Fletcher. 
Clerk, Colguboun. 
D. D. 


Not collected. 
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No XCIII. January 16. 1794. 


JAMES CRAIG and WILLIAM HISLoOp, 


AGAINST 


JOHN SPENCE, and others. 


PERICULUM.—INSURANCE.—A veſſel, which frites on a rock, and 
is got off again without being much damaged, is not held to be ftrand- 


ed. 


Loſs ariſing from grain having been accidentally pumped out along with 
water from a leaky veſſel, not held to be a general average. 


Cargo of grain originally belonging to James Craig, and by 

him ſold to William Hiſlop, was inſured on the voyage from 
Dantzic to Dumfries, by John Spence and other underwriters 
in Edinburgh. To the policy was ſubjoined, as uſual, the follow- 
ing note: * N.-B,—Corn, ſeed, falt, fiſh, fruit, flour, and provi- 
« ſions of all kinds that are in their nature periſhable, are war- 
« ranted free from all average, unleſs general, or the ſhip be 
* ſtranded.” 

In a ſtorm, the veſſel became leaky, and alſo ſhipped a quanti- 
ty of water, ſome of which got among the grain. Along with the 
water, part of the grain was pumped out. The maſter at laſt 

found it neceſſary to fail for the harbour of Egoag in Norway, to 
refit. The veſlel got into the harbour in the night-time, and af, 
ter ſhe had caſt anchor, ſhe got foul of another ſhip. In get- 
ting clear, ſhe ſtruck upon a rock; but in conſequence of im- 
mediate aſſiſtance from the ſhore, ſhe was got off; and it did not 
appear what, or if any damage was ſuſtained by this accident. In 
order to repair the ſhip, it was found neceſſary that ſhe ſhould be 
unloaded. A part of the damaged grain was then ſold for what 
could be got for it, and part of it thrown into the ſea. After the 
veſlel was repaired, and had been ſome months at Egoag, the re- 
mainder of the cargo was put on board, and the ſhip, without 
any further accident, arrived at the port of Dumfries. 

In an action before the Court of Admiralty, the inſured claim- 
ed from the underwriters the damage ariſing in. conſequence of 
the deficiency in the quantity of grain which arrived at Dum- 
fries, from what had been originally put on board at Dantzic, 
deducting the price of what was ſold at Egoag: And the Judge- 
Admiral gave judgment in their favour. f 
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In a reduction of his decree, the underwriters contended that 
the veſſel was not ftranded, and that the lofs ſuſtained did not 
come under the deſcription of a general average, and 


Pleaded In legal, as well as in common language, a veſſel is 
ſaid to be ſtranded, when it is driven upon the beach, or on a 
ſand bank, and is there wrecked ; but not where it merely ſtrikes 
upon a rock, and is got off; an accident which may happen 
at a great diſtance from the ſhore, and many times in the courſe 
of the ſame voyage; Park on Inſurance, p. 69. 12 Ann, c. 18. 


5 Geo. I. 62.429 


Beſides, in order to ſupport the claim of the inſured, it is ne- 
ceſſary that the loſs ſhould have been occafioned by the ſtranding; 
Burrow's Reports, vol. 111. p. 1553, Wilſon againſt Smith. A me- 
morandum fimilar to the preſent is inſerted in all policies, and al- 
ways with the ſame view. The expreſſion uſed, however, varies 
in different places. In the Glaſgow policies, the expreſſion uſed 
is, © Loſs by ſtranding.” It is abſurd to ſuppoſe, that in the pre- 
ſent caſe the loſs ſuſtained on the cargo during the voyage, and 
which had become a burden on the inſured, ſhould, by an after 
accident at Egoag, be transferred to be a burden upon the in- 
ſurers. 

240, The damage in the preſent cafe falls under the deſcription, 
not of a general, but of a particular average. So far as it aroſe 
from the water getting in upon the grain, it was not occaſioned 
by any meaſure undertaken for the joint preſervation of the ſhip 
and cargo, and therefore it was to be borne folely by the pro- 
prietor of the latter, and it did not prevent ſpecitic delivery of 
the grain, though in a deteriorated ſtate; Park, p. 127. Wilſon 
v. Smith; Cocking v. Frazer, B. R. Eaſt. 25 Geo. III. Maſon 
v. Scurray, Sittings after Hilary Term 1780, Guildhall. It can- 
not affect the preſent queſtion, that the maſter of the veſſel, in- 
ſtead of bringing home the damaged grain, thought proper to 
diſpoſe of it at Egoag. 

So far, again, as the loſs aroſe from the pumping out the water, 
that meaſure being undertaken ſolely for the benefit of the veſſel, 
and the loſs of the grain being merely accidental, it ddes not 
come under the deſcription of a jetſon made for behoof of all 
concerned. 


Anſwered : Imo, A ſhip may be ſtranded on a rock, as well as 
on a ſandy beach. The object of the exception of ſtranding and 
general average in the note annexed to policies, is to encourage 
the inſured not to abandon the veſlel, and thereby incur a total 


lols. It is therefore to be liberally conſtrued. It makes no dif- 


ference that the veſſel was not wrecked. A ſhip was found to be 
ſtranded, merely becauſe in going down the Thames ſhe had touch- 
ed the bottom; Millar on Inſurance, p. 354. Cantillon againſt Lon- 
don Aſſurance Company. | 

If the ſhip therefore was ſtranded, the exception in the policy 
being general, it is not neceſſary, and it might frequently, as in 
the preſent caſe, be impoſſible to ſhew the extent of the damage 
ſhe had thereby ſuſtained, 
20, 
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2do, The loſs, in the preſent caſe, comes under the deſcription 
of a general average. It was neceſlary, for the preſervation of 
the ſhip, cargo and crew, that a part of the grain ſhould be pump. 
ed out along with the water, for the pumps could not be wrought 
without doing ſo; and had they been ſtopped, the whole muſt have 
been loſt: The unloading the veſſel too, in order that ſhe might 
be repaired, was a meaſure neceſlary for the general ſafety. And 
had it not been for this circumſtance, the remainder of the cargo 
would have arrived at Dumfries. The neceſlity of diſpoſing of 
a part at Egoag, may have ariſen from damage received in un- 
loading it, or from its having been improperly kept on ſhore. 


The Lord Ordinary found, That the defenders have not pro- 
© ved that the veſſel was ſtranded ; and in reſpect thereof, ſuſtain- 


ed the reaſons of reduction.“ 
Upon adviſing a reclaiming petition and anſwers, it was 


Obſerved on the Bench: A veſſel cannot be ſaid to be ſtranded, 
which only ſtrikes againſt a rock, and is got off again, without 
conſiderable damage. There is no evidence in the preſent caſe 
that the damage was occaſioned by the ftriking. When the 7þ/un 
corpus of the ſubject inſured arrives at the end of the voyage, al- 
though in a damaged ſtate, there is no general average. This, 
had it not been for the voluntary act of the maſter, might have 
been the caſe here, except as to what was pumped out, which 
laſt having been loſt accidentally, does not come under the de- 
ſcription of a jetſon, or give riſe to a claim againſt the inſurers. 


— — 


„ 
— — - - ” a —— N 
1 * — n — — ! — — — — — 
n n A ö * — == j = — — Jy — 7 - — 
- 7 ICE — —— * e | — — w - * . * 
af 7790s: — 1 _ — . 
8 — 8 wen — 26 1 
8 
* » * 


„The Lords adhered,” 


— —— — 


Lord Ordinary, Abercromby. AQ. Solicitor- General Blair, Rolland. Alt. M. Roſe. 
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No XCIV. January 17. 1794. 
ROBERT and ALLAN-JAMES BOGLES, and their FACTOR 


loco tutoris, 


AGAINST 


GEORGE BO GLE, and others. 


CaurloN ER. -A cautioner for a tutor in law found liable for debts dur 


by the tutor himſelf to his pupils, payable in his own lifetime, but not 
for thoſe which only became payable at his death. 


OkERT BOGLE, in the contract of marriage of his ſon Allan, 

became bound to pay him L. 6000 immediately on his mar- 
riage, and L. 4000 at the firſt term of Martinmas or Whitſunday 
after his (Robert's) death. 

Allan Bogle afterwards died, leaving two ſons, to whom Robert 
Bogle their grandfather was ſerved tutor in law. On this occa- 
fion George Bogle his brother became ſurety, that the ſaid Ro- 
bert Bogle ſhall make juſt count, reckoning, and payment to 
© the ſaid Robert and James alias Allan-James Bogle his grand. 
« children, pupils aforeſaid, and to their heirs, executors or aſ- 
„e ſigns, of his haill intromiſſions with their means, eſtate and effects, 
© heritable and moveable, and of what thereof he ought and jhould 
* intromit with by virtue of his office of tutory to them, and 
* that he hall faithfully exerciſe the ſaid office.” 

At the time of Allan Bogle's death, there remained a balance 
of L. 3022: 10: 7 owing to him by his father, of the above 
L. 6000 ; and this ſum, together with the L. 4000 payable at his 
own death, Robert Bogle inſerted in the tutorial inventories. 

Robert Bogle afterwards died inſolvent, without having laid 
out or granted ſecurity for either of theſe ſums. And a factor loco 
tutoris having been appointed to the grandchildren, he brought an 
action againſt Robert Bogle's reprelentatives, and George Bogle 
his cautioner, for payment of them. In defence, the latter 


Pleaded: The defender did not become cautioner for all the 
debts which Robert Bogle might owe to his fon. The ſums now 
ſued for were due by him in a character altogether diſtinct from 
that of tutor, and the defender is no more bound to warrant them 
than any other debt in the tutorial inventories, which, without 
any fault of the tutor, may have been loft by the ſupervening 
bankruptcy of the debtor. The defender's obligation went no 
further than that his brother ſhould faithfully account for all his 
intromiſſions with the eſtate of his grandchildren, But he did not 
intromit with either of the above ſums. The L. 3022: 10: 7 


"IS were 
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were already in his hands when he accepted the office, and the 
other ſum of L. 4000 he could not poſſibly intromit with, as it 
was not payable till after his death. If a creditor of the pupils 
had found it neceſſary to attach either of theſe: ſums for his ſecy. 
r:ty, it would have been competent to have arreſted them in the 
hands of Robert, Which proves, that he potlelied them not in the 
character of futer but of debter. Or, if Robert had died a fey 
days after the date of the bond of caution, without having taken 
any ſtep in the character of tutor, the defender ſurely could not 
have been ſubjected in this claim, and there is no material diffe. 
rence betwixt that caſe and the preſent. 


Anſwered : The defender not only became bound, that Robert 
Bogle ſhould account for his intromiions with the eſtate of the pupils, 
but likewite that he ſhould account for * what he ought and jhould 
« intromit with,” and © that be ſhould faithfully exerciſe the Jaid office,” 
But even if his obligation had been limited to vuftromiſſions, the 
conſtruction put upon that term is much too contined. By zntromiſ- 
fions are underſtood, all that one perſon has got into his hands of 
the funds of another, and therefore it is of no moment that Ro- 
bert Bogle, in place of getting the ſums in queſtion, by payment 
from others, after the commencement of the tutory, had them in 
his own hands before that time. The defender might as well 
plead, that no debt due to the pupil by third parties came under 
his obligation, although it ſhould have been loſt by the tutor's 
negligence, unleſs the ſecurity had been at leaſt once changed du- 
ring the tutory ; for it was the duty of the tutor to have lent out 
the L. 3022: 10: 7 upon ſufficient ſecurity, at the commencement 
of his office, or at leaſt, when he firſt apprehended a decline in 
his circumſtances ; Yoer, lib. 26. t.7. $8.5; J. 9. $1. J. de adminis 
et peric. tutor, Fc, The caſes put by the defender do not apply. If 
Robert Bogle had died bankrupt within a tew days after accepting 
of the tutory, he would not probably in that ſhort time have been 
guilty of miſmanagement, and of conſequence no claim would 
have lain againſt his cautioner. And, admitting the competency 
of an arreſtment, at the inſtance of a creditor of the pupils, in the 
hands of their grandfather, it affords no aid to the defender's 
plea, Mr Bogle was accountable to his pupils in two characters: 
As proper debtor in the ſums, an arreſtment might have been uſed 
in his hands: As tutor, it is equally clear, that his cautioner is 
bound to make them good. 

With reſpect to the L. 4000, as it was not payable till Robert 
Bogle's death, it cannot perhaps be ſaid that it came under his 
intromiſſions. Still, however, as ſoon as facultatibus labi capit, 
it was incumbent on him to have ſecured it to his pupils; J. 9. $1. 


H. de adminiſt. et peric. tutor. Quod fi in diem, Cc. 


Replied : Robert Bogle was indebted to many other perſons be- 
ſide his pupils. He would therefore have ated moſt unjuſtly, if 
he had taken ſteps to have given them a preference for family- 


proviſions, at the expence of onerous creditors, 
Duplied: 
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Duplied: It cannot hurt the intereſt of the pupils, that their 
tutor contracted other debts. As he neglected to fulfil his obli- 


vation of ſecuring their eſtate, it of conſequence devolyes upon 
H5* 


his cautioner. 


The Lord Ordinary, © m reſpect of the importance of the 
© cauſe, in point of precedent,”” reported it upon informations. 


Two of the Judges were for ſuſtaining the cautioner's defence, 
even as to the L. 3022: 10: 7, payable by Robert during his own 
life, becaule he did not get poſſeſſion of that ſum in the cha- 
r1&er of tutor, but, on the contrary, had it in his hands long be- 
fore he held that office. And the whole Bench (one Judge 
excepted) were clear that the cautioner was not liable for the 
L. 4000, as it could not be ſaid that he had intromitted with a 
ſum which was not payable till atter his death. Nor was he blame- 
able in not ſecuring his pupils, when he felt his circumſtances de- 
clining ; as ſuch an attempt would probably have had no other 
effect than to have forced all his creditors inſtantly to take mea- 
ſures to have prevented the intended preference. 

But with reſpect to the debt payable in his own lifetime, a great 
majority were clear that the cautioner muſt be ſubjected; as it 
was undoubtedly an intromion, and therefore ought to have been 
ſecured by him in ſuch a way as to have prevented any hazard of 
lols, It was further obſerved, That if the purſuer had been in 


poſſeſſion of moveable goods belonging to his pupils, which he 


had allowed to periſh, the cautioner would have been liable; and 
that the preſent caſe fell to be decided on the ſame principles. 


The Court accordingly © repelled the defences pleaded for the 
defender George Bogle, quoad the L. 3022: 10: 7 Sterling of 
* the pupils funds, for which the ſaid Robert Bogle was debtor 
to them when he was appointed their tutor. But quoad the claim 
« for L. 4000, which was not payable till the firſt term of Whit- 
* ſunday or Martinmas after the death of Robert Bogle, they 
found that this did not fall under the cautionary obligation.“ 


Lord Ordinary, E/#grove. Act. Rolland, Archibald Campbell junior. 
Alt, Solicitor-General Blair, Archibald Campbell. Clerk, Menzzes. 


R. D. 


Ne XC. 
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Ne XC. | January 21. 1794. 
The TRUSTEES on the ſequeſtrated Eſtate of David Marſhall, | 


AGAINST 


JAMES PROVAN and COMPANY, and others. 


BANKRUPT. —COMPENSATION,—RETENTION.—4A perſon's purcha- 
ſing goods within ſixty days of the ſeller's bankruptcy, and after. 
wards getting bills granted by him to others, indorſed to himſelf for 
the purpoſe of compenſating the price with them, found to be an ille- 
gal tranſaction. 


Avid MARSHALL ſold Provan and Company goods to the 

amount of L. 253: 6: 9 Sterling, for which they agreed to 

grant him bills payable fix months after date. Provan and Com- 

pany alleged that this ſale happened on the roth January 1792; 

while Marſhall contended, that it did not take place till the 24th 
of that month. | | 

In the year 1791, Hamilton and Company had ſold Marſhall 
goods to a conſiderable amount, and in part payment had re- 
ceived two bills, accepted by Marſhall, amounting together to 
L. 237, 138. f 

On the 21ſt January 1792, Hamilton and Company indorſed 
theſe two bills to Provan and Company, who, in return, granted 
their own bill to Hamilton and Company for their amount. 

David Marſhall having ſoon after demanded from Provan and 
Company bills, in terms of their agreement, for the price of the 
goods which he had fold them, they pleaded compenſation to the 
extent of the bills which they had thus got indorſed to them, and 
offered him caſh for the balance. 

Marſhall's eſtate was ſequeſtrated upon the 3d February 1792, 
and on the 20th he was rendered bankrupt, in terms of the ac 
1696. | | 

The truſtee on his ſequeſtrated eſtate brought an action, in 
which he called both Provan and Company, and Hamilton and 
Company, concluding for payment of the price of the goods fur- 
niſhed by Marſhall to Provan and Company ; and 


Pleaded : Tt 1s admitted that Provan and Company got Mar- 
ſhall's bills indorſed to them on the 21ſt January. If therefore 
the ſale of the goods by Marſhall to them took place on the 24th 
of that month, (a fact of which proof is offered), the tranſaction 


Falls directly under the act 1696; the delivery of the goods _ 
„ clearly 


as. Aa. _ 
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dearly an alienation by Marſhall, within 60 days of his bank- 
uptey, in ſatisfaction of a prior debt. 

But even if the ſale had been made on the roth January, as the 
tranſaction between Hamilton and Company and Provan and 
Company gives an improper and dangerous preference to the 
former over the other creditors of the bankrupt, it is void, both 
on the ſpirit of the act 1696, and at common law; gth March 


1781, Blackie againſt Robertſon ; 18th June 1783, Cavin againſt 
Robertſon, 5 


Anfwered : When Hamilton and Company ſold Marſhall's bills 
to Provan and Company, they had no apprehenſion of Marſhall's 
bankruptcy. Their having occaſion to remit money to Man- 
cheſter, where they knew that a bill granted by Provan and 
Company would be more readily received than one granted by 
Marſhall, was their ſole motive in making the exchange which 
took place without his knowledge. Although, therefore, the ſale 
by him to Provan and Company had not taken place before the 
21ſt January, the date of the indorſation of the bills, the whole 
tranſaction would have been fair and valid, as the act 1696 relates 
{olely to alienations, Wc. by the bankrupt himſelf, and was not 


intended to ſtrike at tranſactions in which he had no concern, 


although they ſhould be'attended with a conſequential benefit to 
ſome of the creditors. So far indeed from extending the ſtatute 
this length, the Court have refuſed to ſet aſide deeds even of the 
bankrupt himſelf, where they did not fall under the preciſe de- 
ſcription of © alienations; Dict. vol. i. p. 83. February 1728, Cre- 
ditors of Graitney ; Dit. vol. iii. p. 40., 31ſt July 1724, Cre- 
ditors of Watſon againſt Cramond. 

But the averment of the defenders is, that the ſale by Marſhall 
to Provan and Company took place on the roth January, when 
this Company were in no ſhape creditors to Marſhall. So that, 
in reality, the preſent queſtion has no connection with the act 
1696 ; and at common law, a fair tranſaction in the courſe of 
trade cannot be reduced, merely becauſe one of the parties has 
thereby eſcaped a loſs which the ſupervening bankruptcy of a 
third party would have otherwiſe brought upon him. 


The Lord Ordinary © decerned conform to the concluſions of 


* the libel.” 


The Court refuſed a reclaiming petition. The defenders pre- 
ſented a ſecond, which was appointed to be anſwered. 


At adviſing the cauſe, one -Judge thought that its merits de- 
pended entirely on the fact, whether the ſale by Marſhall to Pro- 


van and Company happened before or after the 21ſt January, If 


before the indorſation of the bills by Hamilton and Company to 


Provan and Company, (he obſerved) it was to be conſidered as 


a fair tranſaction; if after, although no fraud might be intended, 
3H it 


- 
— ALE. TO ITS ed btn 


* — —— 
Eo tg She. or — wm 


— 


rr 8 


= 1 * 
* 
|: nn 
3 
+ 
1 
„ 
} =_ 
18 
I” 4 
1 
+ 361 
_ 
I. 4s 
N 
. 5 
4 y 
3: 
[4 800 
4 
1 
* 
Ll 
I 
* 
1 
1 
LU 4 
"* 
45 
1 
bo 
FL 
b ow 
- BB 
25 4 
9 fl 
"2 
br 
N 
14 
151 
i 
1 
3 
5 
. 
ny 
* 

1 4 
= 
4 
$1 
L 
# (2 
8 

N 
[| b 
t 1 
WT 
"4 4 
* 1 
* 
8 5 
1 
* 14 
, 
i $ 
"a 1 
1 = HY 
"* 
* 
Ly 5 
F 
13.08 
'n Wy 
4 
4 
= 
3 
* 
if 1 
FS 
1 
; 
f 
A 4 
8 
3 
- 
„ } 
- | 
"A 
.H 
* 
. 
.- 
© 1 
. 
„ 
=M 
= 
=_— 
3 
* i 
i 
14 
0 7 
# 
*. - 
1 
1 
BY - 
„ 
7 2 
q * 
ö 6 
1 . 
J. 
8 
111 
{| 1 
— ] 
L 
5 ” - 


h 


r 


: A 
893 mo ———— oo. 


law arifing from it, is, that a perſon foreſees his bankruptcy 6 
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it fell under the expreſs words of the act 1696. The queſtion 
therefore came ſimply to be cui incumbit probatts, _ 

All the other Judges agreed with his Lordſhip, that if the al 
took place after the date of the indorſations, the tranſaction fel 
under the act 1696; but they differed from him in thinking i 
valid, if the fale by Marſhall took place on the roth January 
The act 1696, (it was obſerved,) being made to repreſs fraud, ay | 
as every poſſible device would be fallen upon to evade it, the my 
liberal interpretation ſhould be given to it. The preſumption q 


days before it occurs; and therefore all ſecurities granted by hin 
for prior debts, within that period, are annulled. But if the 
tranſaction in queſtion were ſuſtained, a perſon, even within , 
few days of inſolvency, might defeat this ſalutary regulatiqy, 
merely by informing a favourite creditor of his fituation, an 
deſiring him to aſſign his debt to ſome friend, to whom he ha 
ſold goods equal to its amount, for the price of which he would 
be entitled to plead compenſation upon the debt thus aſſigned, 
Although, therefore, in the preſent caſe, there was no evidence 
of the bankrupt's being privy to the tranſaction between the ty, 
defenders, yet it was too dangerous, in point of precedent, ty 
be ſupported. Indeed, independent of the badneſs of its generi 
tendency, it 1s clear, from the whole circumſtances attending 
this tranſaction, that the indorſation of the bills aroſe from a 
apprehenſion of Marſhall's bankruptcy; and on that account i 
was an improper accommodation by Provan and Company to 
Hamilton and Company; eſpecially as the former had previouſly 
entered into an agreement with Marſhall, to grant him their own 
bills for his goods, from which they were not entitled to depart, 


The Court © adhered.” 
Lord Ordinary, Hender/and. Act. Cullen. Alt. Corbet, Clerk, Sinclair 
R. D. 


Ne XCVI. 
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Ne XCVI. January 22. 1794. 
ALEXANDER HOME, 


AGAINST 


JOHN SMITH, and others. 


BASE INFEFTMENT.—SUPERIOR and VAassSAL.—4 real right in ſe- 
curity may be conſtituted by a baſe infeftment, flowing from a perſon 
who is only ſuperior in the lands. But fuch of the vaſſals as. are in 
non-entry, are not obliged to pay the feu-duties to the creditor, till they 


are entered by the ſuperior, * 


HARLES Scor, ſuperior of the lands of Kerſland, which he 

4 held of a ſubject, granted to Alexander Home an heritable 

— obliging himſelf to infeft him in an annualrent out of the 

lands, for the intereſt, and in ns lands themſelves, for principal, 
intereſt, and penalties, | 


| The bond cvatained orocunebry and precept. Alexander 
s Home took infeftment on the latter. * 

ll Alexander Home, general diſponee of the original creditor, 
wa having obtained a precept of clare conſtat from Charles Scot, 
* brought an action againſt the feuers of Kerſland, before the She- 


riff, for payment of their feu- duties. | 
| Charles Scot was by this time dead, and his repreſentative had = 
not entered heir to him. | 
The Sheriff gave judgment againſt the feuers, who, in a pro- 
7 ceſs of advocation, 


| Pleaded, Imo, It is an eſtabliſhed point, that a ſuperior cannot in- 
terpoſe a third party between himſelf and his vaſſals. It is true, that 
by a right in ſecurity like the preſent, the ſuperior is not com- 
pletely diveſted of his right. Still, however, ſubinfeudation to a | 
certain degree takes place, and the infeftment is inept, as ſo far = 
infringing the implied condition in the contract, that the vaſſal , 
ſhould hold immediately of the granter. ; 
24, The feu- contract impoſes mutual obligations on the ſupe- | 
rior and vaſſal. The former obtains a right to his feu- duty and 
caſualties. Theſe, however, he cannot demand, unleſs he is 
ready, when required, to give a complete feudal inveſtiture to 
his vaſſals ; and no perſon claiming under him, can be in a better 
ſituation than himſelf. While the ſuperior continues in a ſtate 
of apparency, the heirs of the vaſſal are unable, to make u 
titles 3 ; and withholding RR of the feu- duties, 1 is the eaſie 
mode 
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mode in their power of forcing him to relieve them from this 


hardſhip. 


Anſwered, In, When originally the connection between ſupe. 
rior and vaſſal was a matter of perſonal favour and attachment, 
no change of either could take place without mutual conſent, 
But, when afterwards a conſideration in money was ſubſtituted 
for perſonal ſervices, and the parties came to have no further 
connection with each other, than in ſo far as their patrimonial in- 
tereſt was concerned, it came to be underſtood, that each was ar 
liberty to act in any way which did not injure the right of the 
other; and the ſuperior continued to be prohibited from in- 
terpoſing a third party between himſelf and his vaſſal, merely be- 
cauſe by that means the amount of the feudal caſualties might be 
increaſed. This prohibition, however, ſtrikes only againſt irre- 
deemable diſpoſitions, and not againſt rights in ſecurity ; be- 
cauſe the granter af the latter continues to be ſuperior, and is 
alone entitled to alf the feudal caſualties. The creditor, on the 
other hand, acquires only a right of pledge, of which a ſimple 
diſcharge, without new infeftment on the part of the ſuperior, is 
ſufficient to diveſt him. Erſk. b. 2. tit. 8. F 31. tit. 12. $ 46. Bank, 
b. 2. tit. 5. $I. Stair, b. 2. tit. 10. H 1. Forbes, 5th July 1711, 
Bennet againſt Drummond. Even a public infeftment would not 
give the creditor any higher right. There can be no doubt, that 
the vaſſal may grant ſuch ſecurities, and there is no reaſon why 
the ſame right ſhould be denied to the ſuperior. 
 2do, The right of the creditor being once legally conſtituted, no 
after deed of the debtor, or of his heir, nor conſequently the 
circumſtance of the latter neglecting to enter, can affect it. Be- 
fides, in the character of apparency, even the heir himſelf is en. 
titled to draw feu-duties from vaſlals, in the ſame manner as 
rents from tenants. 75 

When the immediate ſuperior refuſes to enter, his vaſſals may 
get themſelves entered, without any additional expence, by ha- 
ving recourſe to the next ſuperior, or to the Crown; 1474, c. 58. 
And, when a declarator of the tinſel of the ſuperiority is obtain- 
ed, the ſuperior paſſed over loſes his right to the non- entry du- 
ties, but 1s ſtill entitled to the feu-duty, and other caſualties. 
Mackenzie's Obſervations on act 1681, c. 21. Wight on Elec- 
tions, p. 205., 1780, Earl of Fife and Sir James Duff againſt Sir 
John Sinclair, 


Replied : The right of vaſſals to a renewal of their inveſti- 
ture is coeval with the feudal contract, and antecedent to the 
right of any creditor. | 

There is a material difference between the permanent right of 
a feuer and the temporary one of a tenant ; and, if the latter had 
any claim againſt his landlord, which an apparent heir could not 
grant, he would not be entitled to demand rent from him. Be- 
ſides all the expence and trouble incurred by vaſſals in charging 
a higher ſuperior, he would not be obliged to enter them until 
all the arrears due by the immediate ſuperior were paid. 

| I | The 


jan, 1794 COURT OF SESSION. 217 


The Lord Ordinary reported the cauſe on informations. 


The Court had no doubt of the validity of the purſuer's ſecu- 
"On the ſecond point it was obſerved: It is an implied condition 
in the feudal contract, that the ſuperior ſhall at all times be ready 
to receive his vaſlals, who ſuffer great hardſhip, from his remain- 
ing in apparency. They are therefore entitled to retain the feu- 
duties, in order to induce him to enter. A creditor claiming un- 
der him cannot be in a better ſituation. He may, however, charge 
the ſuperior to enter in the vaſſal's name; to which the latter, 
provided all expences are paid by the creditor, is not entitled to 


object. 
The Lords repelled the objections to the purſuer's title; but 


found, that ſuch of the defenders as are in 1 are entitled 
to retain their feu- duties until they are entered by the ſuperior. 


Lord Reporter, Dregborn. Act. Maciaurin. Alt. Rolland. Clerk, Home. 


D. D. 


(TEIND-COURT.) 
Ne XCVII. January 22. 1794. 


The Reverend Dr BOY D, 


AGAINST 


The Earl of GALLOWAY. 


— 


Pacrum ILLICITUM.—An obligation granted by a minifter not to bring 
a proceſs of augmentation in conſideration of a ſum of money received 
by bim from the patron, is not binding. 


þ 1769, the Earl of Galloway, patron and titular of the pariſh 
of Penninghame, granted a bond of annuity for L. 20 to Dr 
Boyd, the miniſter, which he afterwards gave up on receiving 
L. zoo Sterling. | | 
Of the ſame date with the bond, the miniſter granted a miſſive 
to the Earl, binding himſelf never to aſk or ſue for any augmen- 
tation of glebe or ſtipend.” | 
31 | The 
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The Doctor, nevertheleſs, having brought a proceſs of augmey. 
tation, the Earl, in bar of it, founded on the miſſive. 


The Court, conſidering the tranſaction as a padtam illicitum, te. 
pelled the objection. 
The Earl, in a reclaiming petition, 


Pleaded : A miniſter is the unlimited proprietor of his ſtipend, 
He may aſſign it either gratuitouſly or for an onerons cauſe, du. 
ring his life, although he ſhould thereby render himſelf incapable 
of ſupporting his rank. As therefore an aſlignation from the pur. 
ſuer, conveying to the Earl his whole ſtipend, on receiving the 
L. zoo, would have been binding on him, @ fortior; muſt the miſſiye 
in queſtion, which only precludes him from augmenting it. 

The intereſt. of the benefice is not hurt by the Bargain. On the 
.contrary, by means of it the heritors will not have it in their 
power to plead asrecent augmentation againſt the next incumbent, 
who from the progreſſive improvement of the country, will be 
entitled to a larger ſtipend than the preſent purſuer could haye 
expected. 


The Lords refuſed the petit ion without anſwers. 


For the Petitioner, Dean of Faculty Erſtine. 
| R. D. 


NXCVIII. January 23. 1794. 
JAMES BAR RON, 


AGAINST 
SARAH ROSE. 


Locus PoENITENTIE.—A bargain concerning heritage, entered into by 
miſſives, found not to be binding, where one of the miſſives was impro- 
Bative. | 


Aus BARRON conveyed his right in certain houſes to Sarah 
Roſe, by the following holograph miſſive: 
% Maran, Fort- George, 24th November 1792. 
LI promiſe to give you poſſeſſion of all the houſes belonging to 
„ me in Campbelltown, at Whitſunday 1793, according to our 
«agreement of this date.“ 


Mrs Roſe, on the other hand, granted another miſſive, of the 
ſame date, to Barron, obliging herſelf to pay the price at the 
5 ö term 
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term of her entry; it was, however, neither holograph nor at- 
reſted by witneſſes. 
ames Barron afterwards brought an action, concluding againſt 

her to fulfil the bargain. | | 

In defence, ſhe urged, that as her own miſſive was not holograph, 
ſhe was entitled to depart from it ; 26th February 1761, Fulton 
againſt Johnſtone. 

The Lord Ordinary found, © That the counter miſſive by the 
« defender not being holograph, or otherwiſe probative, the bar- 
« gain, which related to an heritable ſubject, was incomplete, and 
« the defender at liberty to reſile, and therefore aſſoilzied her.“ 


In-a reclaiming petition the purſuer 


Pleaded It is no doubt a ſettled point, that in bargains reſpect- 
ing heritage, there is locus pœnitentiæ till they are completed by a 
formal writing. But, as the defender's miſſive related merely to 
the price, and had no reference to the conveyance of heritage, it 
was not neceſſary that it ſhould be holograph ; on the contrary, a 
verbal obligation proved by her oath, would of itſelf have been 
ſufficient. The delivery and acceptance of the regular miſſive, 
obliging the purſuer to convey the ſubject, completed the tranſ- 
action, and barred locus penttentie ; Stair, b. 1. tit. 10. § 9.3 
Rem. Deciſ. 23d November 1748, Lord Kilkerran againſt Pater- 
ſon ; Dict. vol. 3. P. 221.3 Toth Auguſt 1759, Muirhead againſt 
Chalmers. * | 


Obſerved on the Bench: A bargain concerning heritage may 
indeed be completed by an unilateral obligation. But the pre- 
ſent is not a caſe of that kind. It is a mutual contract, entered 
into by miſſives, which muſt be binding on both or neither of 
the contracting parties. This is the rule in all bargains concern- 
ing heritage, as has been ſolemnly decided; '2gth November 1764, 
Fulton againſt Johnſton; 22d May 1790, Macfarlane againſt Grieve, 
&c. Lord Kames thought otherwiſe, which led him in reporting 
ſome of thoſe caſes, to give them a different turn, That of Lord 
Kilkerran againſt Paterſon, 23d November 1748, proceeded en- 
tirely upon ſpecialties, though it has erroneouſly been ſuppoſed to 
be a deciſion upon the general point of law. 


The Court refuſed the petition without anſwers. 
Lord Ordinary, Polkemmet. For the Petitioner, M. Rafi. Clerk, Gordon. 
R. D. 


Ne XCIX. 
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No XxCIX. | January 25. 1794. 
ROBERT MACK A V, 


AGAINST 


His CREDITORS. 


Cxssio BonokUM.—ALIMENT.—The pus ſuer of a Ceſſio bonorum 
allowed to retain a ſmall annuity for his aliment, although the donor 
had not declared it alimentary. 


OkERT Mackay, a ſhopkeeper, having become bankrupt, 
brought a proceſs of Cefſio bonorum. 

His chief property conſiſted in a reverſionary intereſt in the 
eſtate of an uncle, which depended upon his ſurviving certain 
other perſons, and in an annuity which the uncle had left him, 
under the management of truſtees, with power, if they ſhould 
think it for his intereſt, (of which they were to be the ſole 
judges), to advance either the whole or a part of the capital. 
The annuity had been originally L. 12, but had been reduced to 
L. g, in conſequence of advances made to him by the truſtees, 

The creditors contended, that if the truſtees ſhould refuſe, and 
the Court ſhould not think proper to compel them to advance the 
remainder of the capital, the purſuer ſhould be obliged to aſſign to 
them the annuity, as the donor had not declared it to be alimen- 
tary, or free from the diligence of his creditors. 

The truſtees having declined to advance the money, the purſuer 
ſtated, That he was one of {even nephews and nieces to whom le- 
gacies were left; but the only one to whom an annuity was given, 
becauſe from the facility of his diſpoſition his uncle did not think 
him capable of providing for himſelf ; and further 


Pleaded : The annuity was evidently intended for the purſuer's 
aliment. Beſides, it is ſo ſmall, that the purſuer, who was not bred 
to any handicraft, is entitled to retain it, as coming under 
the beneficium competenti@ ; 11th July 1778, Reid againſt Donald- 
ſon ; 5th Auguſt 1788, Pringle againſt Neilſon. If the creditors 
ſhould continue to confine him, they would be obliged to give 
him a: greater allowance ; and they are evidently intereſted 
in his being at liberty and ſubfiſted, as his reverſionary in- 
tereſt in his uncle's eſtate depends upon his ſurviving other per- 
ſons. | 
On adviſing a condeſcendence, with a minute and anſwers, it 
was 


Obſerved 


ved 


moyal, 
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0b/erved on the Bench: The truſtees cannot be compelled to 
advance the capital ; and as the annuity 1s very ſmall, and was 
eyidently intended for the purſuer's aliment, and not to be liable 
ro the diligence of creditors, he ought to be allowed to retain it. 


The Court unanimouſly found, that the purſuer was not obliged 
to aſſign his annuity. : 


Act. Patiſon. Alt. Cay. Clerk, Home. 


D. D. 


N C. February 4. 1794. 
WILLIAM WOD DROP, 


AGAINST 


JOHN FINLA V. 


ARBITRATION, —PROOF.—Arbiters cannot be examined, in order to 


explain the meaning of an ambiguous expreſſion in their decrees- 
arbitral. | 


ON FinLay poſſeſſed a farm on a leaſe, in which it was ſti- 
J pulated, that he ſhould lay a certain quantity of manure on 
the lands each year of his poſſeſſion, and that the proprietor might 
remove him at any period of the leaſe, on giving him a year's 


premonition, and paying him © for what-manure he ſhall recently 


have laid on the ſaid lands, in ſo far as he ſhall not have got 
the juſt benefit of it at his removal; and that the ſum to be 
allowed him on that account, ſhould be aſcertained by arbiters 
mutually choſen. 

William Woddrop, the proprietor, having warned Finlay to 
remove, in terms of the leaſe, arbiters were named to fix the 
amount of his claim. 

Finlay produced a claim not only for manure, but for other 
improvements on the farm, ſuch as ſtraighting ridges, ſummer 
1 Sc. for which no allowance was ſtipulated in the 
caſe. 

The arbiters, by their decree, modified to him a certain ſum 
for meliorations made on the ſaid farm, and manure laid 
" thereon,” of which he had not got the full benefit at his re- 


3K In 


— — — 


1 - _ 1 6 4 — — 0 — 
" 2 5 - —— pt - w » 
reer an no ener re 8 
— . ES By 3 3 — — "ym - 3 — nd . — * 
; = E EEE EET = 8 5 * — — * — 
— f ww, PO — — _ 8 . * 
: 3 — * — — 
* OG — {av J'S TY * 


222 DECISIONS OF THE Neg 


In a ſuſpenſion and reduction of this decree, as ultra vires of the 
arbiters, brought by Woddrop, he contended that they had taken 
into their conſideration the other meliorations claimed by F inlay 
beſides the manure, for which alone he was entitled to deduc. 
tion. | 
Finlay, on the other hand, aſſerted, that the arbiters meant 
only to give him an allowance for the meliorations occaſioned by 
the manure ; and craved that they might be examined, in order 


to aſcertain this fact. 


The Lord Ordinary, before anſwer, ordained the arbiters to 
declare, by a writing under their hands, which of the two mean. 
ings they had in view, in uſing the expreſſion in queſtion, 


In a reclaiming petition, the ſuſpender 


Pleaded : A fubmiſſion is an agreement to act as the perſons 


therein named ſhall direct. The decree pronounced by them i; 


equally binding on the parties, as a mutual contract framed by 


themſelves ; and if the arbiters do not exceed their powers, it i; 
equally free from objection or review. 


The decree of an arbiter, like the final ſentence of a Judge, ad- 
mits of no extrinſic explanation; Bankton, vol. i. p. 457. f 22, 


It is the ſubject of conſtruction, not of evidence. It is acknow. 


ledged that an arbiter cannot alter or amend his decree, and there 
is the ſame reaſon againſt allowing him to explain it. For not on- 
ly is there no accurate diſtinction between ambiguity and error, 
but there are infinite degrees of both ; and what appears clear to 


one perſon, may appear ambiguous to another; ſo that, if an en. 


planation can be admitted in one caſe, it muſt be- ſo in every 
one where any objection can be ſtarted: And danger will reſult, 


not only from want of recollection in arbiters, but from their 


corruption, and particularly where their decree is challenged 
as ultra vires, from the temptation of giving it that explanatien 
which they find is neceſſary to ſupport it. 

Beſides, the power of arbiters is at an end whenever their 


decree is pronounced; and if it is afterwards to be affected by ex. 


trinſic evidence, there ſeems no reaſon why they alone ſhould be 


examined, or why a proof at large ſhould not be allowed. 


It is true the proof granted in the preſent caſe is before anſwer; 


but although a Judge will net determine the relevancy of the ran- 


dom allegations of parties, but will require their averments to be 
eſtabliſhed by evidence before giving a judgment, wherever the 


competency of the mode-of probation 1s diſputed, that point muſt be 


decided before the parties are put to the expence of a proof; 
22d June 1763, Norvel againſt Ramſay ; 11th March 1786, Mac- 
donald againſt Callender; 26th February 1787, Wilſon and Corſe | 


againſt Kay. 


Anſwered : Although an arbiter cannot carry his judgments into 


execution, like an ordinary Judge, he has the ſame powers with 
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him, in the determination of the cauſe. And it is entirely owing 
to poſitive ſtatute, that his judgments are not hable to be reviewed 
in the ſame manner; Art. of reg. 1695, c. 25. 

The object of the Lord Ordinary's interlocutor is not to cut 
down a regular written document, but merely to obtain an expla- 
nation of a doubtful expreſſion in it. Whenever ſuch ambiguities 
occur, the natural mode of removing them, is to have recourſe 
to the Judge or arbiters, by whom 1t has been pronounced, Ac- 
cordingly, it is not unuſual for the Court of Seſſion to explain 
their judgments, after they become final. 

The danger reſulting from ſuch explanation, is imaginary. Ar- 
biters are choſen by the parties, from a confidence in their pro- 
bity ; and they have no temptation to miſlead them. They are 
not to be aſked their preſent opinion, but, merely in point of 
fact, what ſentiments they formerly entertained. 

Doubtful expreſſions in other writings are frequently allow. 
ed to be explained by extrinfic evidence; Gilmour, Febru- 
ary 1662, Laird of Fairny againſt Lord Melvill ; Dalrymple, 
17th June 1714, Arbuthnot againſt Pyper; 28th February 1754, 
Duncan againſt his Majeſty's Advocate; 24th January 1755, 
Crawfurd againſt Macfie. And ſo may ſuch as occur in decrees- 
arbitral ; Balf. Pract. v. Arbitrie, p. 415.3 Huber, lib. 4. tit. 8. 
De rec. et qui arbitrium rec. Voet in eund. bit.; 16th July 1773, Ar- 
thur againſt Callin and Smith. | 

The practice of allowing a proof before anſwer has been intro- 
duced, in order to put the Judge in poſſeſſion of the real ſtate of 
the caſe, before determining abſtract points of law ; and there 
ſeems the ſame reaſon for allowing it, when the competency of 
the mode of probation is diſputed, as when the relevancy of the 
fact is controverted. 


The Court, (28th November 1793.) influenced by the circum- 
ſtance, that the proof allowed was only before anſwer, refuſed a 
petition, reclaiming againſt the Lord Ordinary's interlocutor, 
without anſwers ; but, on adviſing a ſecond reclaiming petition, 
with anſwers, it was 


Ob/erved on the Bench: The powers of arbiters are at an end 
the moment they pronounce their decree, which then becomes 
the only legal evidence of their meaning. Even their minutes 
cannot be taken into conſideration, any more than the prior com- 
munings of parties, after a written obligation (the reſult of the 
whole) has been made out. In general, where writing is eſſen- 
tial, extrinſic evidence cannot be admitted. It would be extreme- 
ly dangerous, to allow arbiters to be afterwards examined for 
the purpoſe of explaining their meaning. 


The 
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The Lords almoſt unanimouſty found, © That in this caſe it i; 
* not competent to examine the arbiters ;** and remitted to the 
Lord Ordinary to proceed accordingly &. 


Lord Ordinary, Craig. For the Suſpender, Dean of Faculty Erſtine, 
FJobn Millar junior. Alt. Fletcben. Clerk, Sinclair. 


D. D. 


N Cl. February 5. 1794. 
Dr ROBERT MO IX, 


AGAINST 


Dr CHARLES ALEXANDER GRAHAM, and others. 


POINT I. 


"TAILZIE.—CL AUSE.—PRESUMPTION.—4 clauſe in an entail, pro- 
hibiting the heirs called to the ſucceſſion from raiſing the rents be. 
yond a certain amount, found to be revoked, by the entailer's increaſing 


them in his own lifetime above the ſum ſpecified, 


| EorGE Mork, in 1787, executed an entail of the eſtate of 
I Leckie, with ſtrict irritant, and reſolutive clauſes. Among 
others it contained the following condition: Nor ſhall it be in 
e the power of the heirs-male of my body, or others, heirs fore- 
6 fſaid, ſubſtituted to them, to increaſe the rental above L. 1000 
Sterling per annum, including kain and caſualties, ſo as the rents 
« may be always well and regularly paid; but without prejudice 
ce to the heir in poſſeſſion, to take graſſums for any leaſe he may 
„grant, not exceeding 19 years, of any part of ſaid lands.“ 
The rental of the eſtate, at the date of the entail, was L. 895 


Sterling; and when the leaſes expired, Mr Moir augmented it, 


without any regard to this clauſe. 

In 1791, he executed a deed, where, after making ſome altera- 
tions, but none on this clauſe, © he approves of the foreſaid deed 
« of entail, in all the other articles and clauſes thereof,” 

At the time, however, when he executed this laſt deed, the 
rental of the eſtate exceeded L. i000. And at his death, in 1792, 
it amounted to L. 1123, 0s. without including any rent for 150 
acres in his natural poſſeſſion, 
| Dr 


* Beſides arguing the general point, parties had recourſe to the ſpecial circumſtances 
of the caſe ; but the Court went upon general grounds. 
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Dr Robert Moir ſucceeded him, under the entail, and bronght 
an action againſt the ſubſtitutes, concluding, that the ſaid George 


Moir having increaſed the rental above the ſum of L. 1000, had 


thereby revoked the above-cited clauſe; and that, therefore, the 

urſuer ſhould be at liberty to keep up and augment the rent of 
the entailed eſtate, as freely as if it had not been inſerted. In 
ſupport of this concluſion, he 


Pleaded : As the clauſe in queſtion has been fo far infringed by 
the entailer himſelf, that it cannot be complied with in terminis, 
it muſt be wholly at an end. It does not prohihit the entailer 
from maintaining the rental as he found it; and it would not be 
the prohibition in the entail, but a new and a different one, which 
would reſtrain the heir in poſſeſſion from increaſing it ſtill far- 
ther, at the expiration of the current leaſes, 


Anſwered The deed of alteration executed by Mr Moir, re- 
yoking certain clauſes of his entail, and approving of all the 
others, at a period when he had raiſed his rental to above L. 1000, 
precludes any preſumption. that he meant to recal the condition 
in queſtion. Indeed, ſuppoſing he had not made ſuch a deeg, 
there would have been no room for that preſumption. By taking 
a higher rent himſelf, he exerciſed the right of an unlimit- 
ed proprietor, but did nothing which was inconfiſtent with his 
intention of circumſcribing the powers of his ſucceſſors. The ſur- 
plus rent, which he himſelf ſtipulated, may no doubt be levied 
by the purſuer ; but were he to renew the current leaſes, with- 
out confining the rent of the whole eſtate to L. 1000, as he would 
then, by a voluntary act of his own, be violating the terms of 
the entail, he would be guilty of an act of contravention, 


The Lord Ordinary reported the cauſe on memorials. 


After a good deal of reaſoning, the Court came to be of opi- 
nion, That the clauſe was to be held as diſcharged by the entailer, 
rebus iþ/is et factis. Some of the Judges at firft doubted, whether 
ſucceeding heirs could raiſe the rental above the ſum it amounted 
to at George Moir's death; but it was obſerved, That even if 
this had clearly been his intention, yet, as limitations on property 
were unfavourable, and as the clauſe did not contain that preciſe 
prohibition, it ought not to be inferred by implication. The en- 
tail contained no clauſe, obliging the heirs in ſucceſſion to dimi- 
nh the rental; and no heir in expectancy could have an intereſt 
to infiſt on his doing ſo. | 


It was accordingly found unanimouſly, © That the tailzier 
having in his own lifetime raiſed his rent beyond L. 1000 Ster- 
* ling yearly, the clauſe reſtraining the heirs of entail from in- 
* crealing the rent of the tailzied eſtate beyond that extent, was 
* thereby virtually reyoked by the tailzier himſelf, and is now 
* at an end.“ 


3 L POINT 


\ 


6 DECISIONS OF THE Ne CI. 


2 
ty 


10 II. 


PERSONAL and TRANSMISSIBLE.—Effect of the entailer's appointing 
the ſucceeding heirs to carry the arms of his family, where none ſuch 
are matriculated in the Lyon-Office. 


Tre entail likewiſe contained the following clauſe: “ And that 
© the heirs of tailzie foreſaid, ſucceeding in virtue hereof, ſhall 
«© be bound to uſe the name and title of Moir of Leckie, and that 
© alone, exclufive of every other name and title; and to carry 
the arms of Moir of Leckie, without any addition, diminution, 
© or alteration of any kind.“ | 

After the action came into Court, it was diſcovered that there 
were no arms of Moir of Leckie matriculated in the Lyon-Office, 
The purſuer being the heir, ali2qui ſucceſſurus, only in one-fourth 
of the eftate, as repreſentative of one of four heirs-portion- 
ers, it was likewiſe doubted, even if there had been ſuch arms, 

whether they were allignable to heirs of entail, or whether they 
neceſſarily deſcended, jure ſunguinis, to Mr Moir's heir of line. 

The following concluſion was therefore added to the ſummons: 
That the ſaid purſuer, and the heirs of entail foreſaid, are un- 
der no reſtraint, with regard to the carrying of any particular 
arms, as the arms of Moirs of Leckie, and are expoſed to no 
challenge for diſregarding the clauſe in the entail ; or, at leaſt, 
that the purſuer, and each ſucceeding heir, ſhall be at liberty 
* to obtain arms from the Lyon- Office, and, whatever they may 
« be, to wear and uſe them as the arms of the Moirs of Leckie; 
« and if uſed, without addition, diminution, or alteration of any 
kind, by the purſuer and the ſaid heirs, that this ſhall be held 
«© ſufficient implement of the proviſion relating to the arms in the 


„ entail.”” 


The defender contended, That it was a lawful condition in a 
tailzie to a ſtranger, that he ſhould bear the granter's arms; and 
quoted Sir George Mackenzie's Eflay on Heraldry, p. 70. as ſup- 
porting this opinion, 


On the other hand, it was ſtated for the purſuer, That he wiſhed, 
as far as poſlible, to comply with the entailer's intention ; but 
that he was adviſed, that cven where there were arms in a family, 
they could not deſcend to a tailzied ſucceſſion, without certain 
diſtinctions. And he quoted the caſe put in J. 27. J. De condit. et 
demonſirat. (lib. 35. tit. I.) as analogous to the preſent; and as 
ſuggeſting, that the condition in queſtion ſhould be fo modified 
by the Court, as to make it conſiſtent with the law of the land. 


The Lords © found it incumbent on the purſuer, and the other 
e hcirs of entail, to follow out the tailzier's appointment, in car- 


& rying. 
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« rying the name and arms of Moir of Leckie ; and for that pur- 
« poſe, tO obtain from the Lyon-Office arms of that deſcription, 
« Jeſcendible to the heirs of entail of Leckie.“ 


Lord Reporter, Juſtice- Clerk. Act. Macconochie. Alt. Bell, Clerk, Gordon. 


R, D. 


Ne CII. | February 7. 1794. 
JN MEiLY% 


AGAINST 


GEORGE SRKENE 


— 


PuBLic BuRDEN.—PRESCRITIoN. ben a proprietor ſells a part of 
his lands, his right to be relieved from payment of a proportional part 
of the public burdens, cannot be loft by the negative preſcription, 


HE lands of Waterſton were ſeparated from the barony of 


Fearn in 1713, in conſequence of a minute of ſale, by which 


the purchaſer became bound to relieve the {ſeller from a propor- 
tional part of the cels. 

In 1722, theſe lands were purchaſed, and they have ever ſince 
been poſſeſſed by the family of Skene of Skene. 


In 1766, the barony of Fearn was purchaſed by the father of | 


John Mill, who, in 1792, brought an action againſt Mr Skene, in 
which he ſtated, that the valuation of the lands of Waterſton 
had never been disjoined from that of the barony of Fearn, the 
proprietor of the latter having always paid the ſame quota 
of public burdens fince, as before the ſale, and concluded for re- 
petition of thoſe which he and his father had paid for Waterſton 
lince 1766, and that he ſhould be relieved from payment of them 
in all time coming. 

Mr Skene, on the other hand, ſtated, That for 70 years paſt the 
lands of Waterſton had been conſidered as part of the barony of 
Carriſton: That during all that period he and his predeceſſors 
had paid public burdens, according to a camulo valuation, for the 
lands of Carrifton and others : That moſt probably the valuation of 
the lands of Waterſton had been disjoined from that of the ba- 
rony of Fearn, though, owing to the irregularity with which the 
records of the county were formerly kept, no traces of that tranſ- 
action were now to be found; and that this was rendered the more 
probable from this circumſtance, that the caumnlo valuation for his 


whole 
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whole property exceeded the valuation ſtated in the - ceſs-books 
for the different parts of it by L. 66 Scots; and farther, in Point 
of law, he 


Pleaded : Even admitting that at a diſtant period a certain de. 
'gree of irregularity in the payment of the public burdens too; 
place, all claim on that account mult, pg tantum temporis, be 
preſumed to have been derelinquiſhed, or ſettled in ſome way 
or other now forgotten. A charter and ſeiſin 40 years back 
would have precluded the purſuer from claiming the proper- 
ty of the lands. He is now demanding a certain payment out 
of them, and cannot be in a better ſituation. 

It is true, that every piece of land is liable to the public for 
its proportion of the public burdens ; but, even in a queſtionwith 
the Commiſſioners of Supply, it would be incumbent on them, in 
order to ſubject the defender, to ſhew, not only that there was a 
. deficiency in the cumulo valuation of the county, but alſo to point 
out certain lands for which no aſſeſſments were paid; and this 
they cannot do with regard to the defender's lands, after he has 
been aſſeſſed for 40 years, according to a camulo valuation for the 
whole lands poſſeſſed by him. 


Anftwered: When a proprietor ſells a part of his eſtate, the part 
fold and the part retained are each liable to public burdens, in 
proportion to their value, though, till a disjunction of the valua- 
tion takes place in the ceſs-books, they continue to be levied pro 
indiviſo from the whole lands. No agreement of the parties can 
affect the right of the public in this reſpect. In the preſent 
caſe, however, the purchaſer is expreſsly bound to pay the pu- 
blic burdens. And no length of time can prevent the purſuer from 
inſiſting on his doing ſo. For, although all claim ariſing from a 
bond or other obligation, of which payment or performance can 
be exacted at once, may be loſt by the negative preſcription, 
it is a ſettled point, that wherever the obligation conſiſts ſole- 
ly in certain annual preſtations, as in the preſent caſe, each 
annual payment runs a feparate preſcription, but the right of 
exaction in future cannot be loſt, non utendo; Erik. b. 3. tit. 7. 


9 13. 


The Lord Ordinary ſuſtained the plea of the negative preſcrip- 
tion, both againſt the claim for bygone payments, and for relief 


in future. 
On adviſing a reclaiming petition, and anſwers, it was 


Obſerved on the Bench: Even though there had been no ſtipu- 


lation to that purpoſe, the lands fold muſt have born their pro- 
| 2 portion 
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tion of the public burdens, and the claim of relicf cannot be 


r 
loſt by the negative preſcription. 


The Lords unanimouſly altered the interlocutor of the Lord 
Ordinary, and repelled the plea of preſcription. 


Lord Ordinary, Swinton. Act. Dean of Faculty Erſkine. Alt. Cha. Hay 
Clerk, Pringle, 


D. Þ4 


Ne CHIEF. February 14. 1794. 
JOHN MELVILL. 


AGAINST 


The CREDITORS of George Smiton. 


SAsIN E. — An infeftment taken in favour of the heirs of a perſon 
deceaſed, without naming or deſigning them, is ineffeftual. | 


Apy Diana MipDLETON conveyed her eſtate to truſtees, by 

a deed, which directed them to ſettle, upon good real, or per- 

{onal ſecurity, one half of the reſidue, after the other purpoſes 

of the truſt were accompliſhed, for behoof of Lady Gordon, © in 

« liferent, for her liferent-uſe allenarly, during all the days of 

her life, and to her ſon George Gordon, and her daughter Dia- 
na Gordon, equally, and their heirs or aſlignees, in fee.” 

George Gordon ſurvived Lady Diana Middieton. After his 
death the truſtees lent L. 1000, part of the refidue of the 
truſt- fund, to George Smiton, upon an heritable bond in favour 
of Lady Gordon, * in liferent, tor her liferent-uſe allenarly, du- 
ring all the days of her life, and to her ſaid daughter Diana 
Gordon, and the heirs of her ſaid deceaſed fon George Gordon, 
. © equally, and their heirs and aſſignees, in fee.” The precept 
of ſeiſin contained in the bond, and the infeftment taken on it, 
were preciſely in the ſame terms. 

Some time after, Major Melvill lent a thouſand pounds, upon 
receiving a conveyance to this ſecurity from Lady Gordon, Dia- 
na, her daughter, and from the ſurviving brothers and ſiſters of 
George Gordon, as his heirs or executors, but who had in neither 
capacity made up titles to him. 

Major Melvill took infeftment on this conveyance. 

In the ranking of Smiton's creditors, the common agent, be- 
tides objecting to the conveyance in fayour of Major Melvill, in 
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ſo far as it flowed from the heirs of George Gordon, that the 
had not made up titles to him, and therefore were not entitled to 
grant it, contended, that the infeftment on the heritable bond jt. 
ſelf was ineffectual, as to George's ſhare ; becauſe his heirs ought 
cither to have made up titles to him before the ſecurity was grant. 
ed, in which caſe the infeftment ought to have been taken in their 
favour nominatim, or the fee ſhould have been veſted in truſtees 
for their behoof. In ſupport of this objection, he 


Pleaded : It is eſſential to every feudal right, that it ſhoulq 
name the vaſſal in whoſe favour it is created; Kilk. v. Safine, 
7th November 1740, Blackwood againſt the Earl of Sutherland, 
and the Repreſentatives of Colvil and Ruſſel. It is impoſſible 
for the bailie, according to the words of ſty le, to give actual, real 
and corporal poſſeſſion to a perſon who 1s not named, and who is 


unknown to him, or for the notary in ſuch circumſtances to de- 


clare, that he is well aſſured of the attorney's powers to receive it, 

Farther, ſuch right could neither be exerciſed nor tranſmitted, 
The vaſſal could not execute a poinding of the ground, nor grant 
a renunciation, and as little could any action be carried on againſt . 
him. At his death the ſuperior could not diſcover from the laſt 
infeftment in whole favour it had been granted; nor could the 
heir be ſerved, unleſs in the character of Heir to the heirs of the de- 
ceaſed, which is abſurd. When a ſubject is diſponed to a per- 
ſon and his heirs, and he dies without taking infeftment, his heir 
muſt expede a general ſervice before executing either the procu- 
ratory or precept, which, however, would be unneceſlary if the 
preſent infeftment was effectual. Indeed, the ſupporting of ſuch 
infeftments would go far to ſuperſede the neceſſity of ſervices al- 


together. For, if infeftment may be given to the 1mmediate 


heirs in this manner, it may be given to heirs in infnitum. See allo 
act 1093, C. 35. | 
Beſides, it is neceſlary that the nature and extent of a feudal 
right ſhould appear upon the records. But a purchaſer, or credi— 
tor of the vaſſal could neither diſcover from them, the perſon 
veſted with the feudal right, which had been executed in that 
manner, nor the number of perſons among whom it was di— 


vided. 


Anſwered : It is true, that in every infeftment there muſt 
be ſome perſon in whoſe favour the feudal right is . created, and 
ſuch in the prefent caſe was the heir of George Gordon. 

As the ſum in the bond veſted directly in the heir of George 
Gordon, as creditor or diſponee, he had no occaſion to eftabliſh 
his right by a ſervice; and, if a ſervice were neceſſary, it could 
ſtill be obtained. The objection then comes merely to this, that 
the name of George's heir was not inſerted ; but the law no 
where declares ſuch omiſſion a nullity. The ſole object of in- 
ſerting it is to point out the perſon meant; and this may frequent- 
ly be done as well by a deſcription as by its inſertion. He may 


be deſcribed, for example, as the eldeſt ſon of a marriage, or T 
perſon 
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erſon holding a certain office at a given time. Indeed, the name 
of the diſponee may frequently be unknown to the diſponer; he 
may be the lon of a friend or relation living abroad. 

rights, the eſſential part of the tranſaction is the publication of 
te incumbrance to the world. Perſons contracting with the 
debtor, might in the preſent caſe have known both the extent of 
the debt and the perſons in whoſe favour it was contracted, juſt 
is well as if their names had been inſerted; for even then it 


' vould have been neceſſary for them to have enquired what per- 


ſons bearing thoſe names were veſted with the right. 

Formerly a diſpoſition of lands, under burden of the diſponer's 
debts in general, gave a real right to every one of his creditors : 
That, indeed, is not now the caſe, becauſe a perpetual unknown 
incumbrance cannot be created upon land ; but, if the preſent ob- 
jection is well founded, the right of {ſuch creditors ſhould all a- 
long have been annulled, merely becauſe their names were not 
inſerted. 

Even granting, however, that the infeftment in favour of the 
leirs of George was ineffectual, the heritable ſecurity would till 
be valid. Smiton was completely denuded; and therefore, as the 
fee of a ſubject cannot be in pendente, if it was not veſted in the 
heirs of George Gordon, Lady Gordon, or her daughter Diana 
muſt have poſſeſſed the fee of his half; and indeed, the latter, 
though obliged to account to her brother's heir tor one half, was 
infeft, pro indiviſo, for the whole. 


Replied When a ſubject is diſponed to one in liferent, and 
children aaſcituri in fee, ex neceſſitate, a fee, real or fiduciary, is 
veſted in the former, but, as the heirs of George were in exiſt- 
ence, there was in this caſe no ſuch neceſſity. 

The fee of the lands continued with Smiton, unleſs in fo far as 
they were legally conveyed to another; and George's claim re- 
mained a mere perſonal ſecurity. Diana Gordon was infeft in 
the whole lands, but only for a half of the debt. If George had 
been alive, and had not made up titles, her infeftment could not 
have carried the whole, and a null infeftment in favour of his 


heirs can make no alteration, 


The Lord Ordinary, © in reſpet the infeftment is taken for 
* the heirs of George Gordon, without naming or pointing out 
* who thoſe heirs are,“ found, © that the infeftment is unavail- 


able to eſtabliſh a real right in the lands in favour of thoſe 
* heirs, and therefore ſuſtained the objection to the amount of 
* the intereſt of George Gordon's heirs, which is one half of the 


* heritable ſecurity claimed upon; but found, that Major Melvill, 
in the right of George Gordon's heirs, is entitled to claim as 
* a perſonal creditor, and may be ranked on the eſtate, / im 
* {oco, he always adjudging before drawing.“ 

When a petition for Major Melvill againſt this interlocutor was 


moved, a doubt was expreſſed, how far Lady Gordon might not 
be 


Although heritable ſecurities muſt bear the form of feudal 
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be held as fiduciary fiar in George's half, and the ſecurity on that 
account effectual; but, when it was adviſed with anſwers, theſe 
doubts were given up; and the Court approving of the ratio deci. 
dendi expreſſed in the interlocutor of the Lord Ordinary, unani— 
mouſly © ſuſtained the intereſt of the petitioner to the amount 
of the whole liferent ; and, with.this addition, adhered to the 
< interlocutor reclaimed againſt.” 


Lord Ordinary, Juſtice- Clerk. For Major Melvill, Solicitor-General Blair, 
Alt. Rolland, Clerk, Pringle. 


Ne ClIV. | February 14. 1794. 
WILLIAM and PETER ROUGHEADS, 


AGAINST 


MARION RANNIE, and others. 


IMPLIED CONDITION.—PROVISION To HEIRS AND CHILDREN.— 
A father having granted a proviſion to his ſon, and declared, that in 
caſe of his dying in minority, and without lawful children, he ſhould 
be ſucceeded by his ſiſters, “ or ſuch of them as ſhould then be in 
« life;”” and the ſon having died in minority, and unmarried, his 


nepbew, by a iter predeceaſed, was found entitled to his mother's 
ſhare. | 


ILLIAM CRai1c, by a holograph ſettlement, containing ſe— 
veral ambiguous and contradictory clauſes, and proceed- 
ing upon the narrative of love and affection to his wife and chil- 
dren, conveyed to them nominatim, and in the different propor- 
tions therein mentioned, his whole heritable and moveable pro- 
erty. 
: The deed declared, That Marion Rannie, his wife, ſhould have 
the liferent of part of the ſubjects ; that the proviſion of Archibald 
his ſon ſhould deſcend to his heirs, executors and aſſignees; and be- 
ſides the proviſions which the daughters (who were five in num- 
ber) were to enjoy immediately upon their father's death, it con- 
tained, in a ſubſequent clauſe, the following ſubſtitution in their 
favour : © To my ſaid five daughters, or Juch of them as ſhall be in 
* life, my whole heritage and moveables, at the deceaſe of my 
« ſaid wife and ſon, and longeſt liver of them two, if my ſaid 
< ſon dic in minority, and without lawful children,” 


2 | The 
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The children, at the date of the ſettlement, were all minors, 
and unmarried. | 

Archibald died in minority, and without iſſue. 

ean, one of the daughters, who was married after her father's 
death, died before her brother. 

William Roughead, her ſon, and his father, as his adminiſtra- 
tor in law, brought an action againſt the grandmother and ſur- 
viving aunts, claiming, inter alia, the ſhare of Archibald's ſuc- 
ceſſion, which his mother would have been entitled to had ſhe 
ſurvived him; and | 


Pleaded : If it had not been for the clauſe of ſubſtitution in fa- 
your of the daughters, the purſuer would have been entitled, jure 
repreſentationis, to a ſhare of his uncle's heritable ſucceſſion ; and 
there is no reaſon to preſume that its object was to exclude their 
children. | | 

Beſides, it is a general maxim of law, that when a father grants 
proviſions to his children, without mentioning their heirs, and 
appoints ſubſtitutes to them, the ſubſtitution takes place only /; 
inſituts fine liberis deceſſerint. The object of ſuch proviſions, is to 
enable the children to ſettle in the world ; and as it would be con- 
trary to the natural feelings of a father, the law, unleſs it is ex- 
preſsly declared, will not preſume an intention on his part to ex- 
clude their deſcendents ; Erſkine, b. 3. tit. 8. $ 46.; Kilk. Clerk 
Home, 2 1ſt November 1738, Magiſtrates of Montroſe againſt Ro- 
bertſon; Dict. v. Implied Condition, vol. i. p. 430.; 20th Decem- 
ber 1758, Yule againſt Yule; 26th June 1789, Wood againft 
Aitchiſon, 


Anſwered : It ſeems to have been the intention of the teſtator, 
that his ſon ſhould, at his majority or marriage, have the free 
diſpoſal of his property; but that, if he died before either of theſe 
events took place, ſuch of his daughters as were then in life, to 
the excluſion of the deſcendents of thoſe who had predeceaſed, 
ſhould ſucceed to him. 

At any rate, as the deed limits the ſubſtitution to ſuch of the 
daughters as ſhould be alive at their brother's death, effect muſt 
be given to it, even though there were reaſon to believe that this 
was not the intention of the teſtator; Judgment of the Houſe of 
Peers, 26th March 1770, Baillie againſt Tenant ; July 1778, Hay 
againſt Hay *. 


The Lord Ordinary ſuſtained the defences ; but the Court, at- 
ter adviſing a reclaiming petition and anſwers, upon the general 
ground above ſtated, almoſt unanimouſly gave judgment in favour 
of the purſuers. 


Lord Ordinary, Henderland, Act. Charles Brown. Alt. Wolfe Murray. 
Clerk, Sinclair. | 
D. D. 


Not collected. 


N. 
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No Cv. February 18. 1794. 


ALEXANDER GOV AN, 


AGAINST 


THOMAS LANG. 


PLAN TIN G and IN cLOSIN G. Act 1686, c. 11.“ For winter-herd. 
„ing.“ The ſtatute applies where damage is done to corns, as well 
as where it is done to graſs or planting. 


Can the penalties be exacted, where the cattle treſpaſſing are berded? 


Is it neceſſary to detain the cattle treſpaſſing, in order to entitle to the 
penalties ? 


| A LEXANDER Govan and Thomas Lang were tenants, each 
g | for one year, of two adjoining incloſures, which belonged 
; to different proprietors, and which were ſeparated from each 
other by a hedge and ditch, forming a fence ſufficient at leaſt to 
keep in horſes or black cattle. = 

Govan had his incloſure under tillage; Lang kept ſheep in that 
poſſeſſed by him. | 

Govan brought an action before the Sheriff, againſt Lang, con- 
cluding for damages and penalties, in terms of the act 1686, c. 11, 
on account of certain treſpaſſes {aid to have been committed by 
the defender's ſheep upon the purſuer's corns. The ſum demanded 
in name of penalties exceeded L. 13 Sterling; and that for actual 
damages, amounted to about four guineas. 

The Sheriff allowed a proof; from which it appeared, that du- 
ring the time libelled, the defender kept two herds, who relieved 
each other in ſucceſſion, the one herding during the day, and the 
-other during the night; and that in general, though it was ſome- 
times otherwiſe, the one did not leave the field till the other ar- 
rived. | 

The Sheriff found the defender liable in payment of the actual 
damage done to the corns ; but, © in reſpe& he appeared to have 
kept a herd, found him not liable to the penalties.”” 

The defender acquieſced in this interlocutor; but the purſuer 
preſented a bill of advocation againſt it, in ſo far as it refuſed 
him the penalties of the ſtatute, The bill being paſſed, the 


defender 


Pleaded, 
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Pleaded, Imo, The ſole object of the act 1686, . for winter- 
« herding,” was to put an end to the old practice, io prejudicial 
to the improvement of the country, of allowing the cattle to pa- 
ſure promiſcuouſly, after the crop was off the ground; Stair, b. 2. 
tit. 3. $ 67. Accordingly, as it required no interpoſition of the 
Legiſlature to enforce the herding of cattle during ſummer, and 
while the crop was on the ground, though the act ſpeaks of the 

reſervation of hedges, trees, and incloſures, there is no mention 
of corns through the whole of it. 

The exacting penalties in ſuch caſes is peculiar to the law of 
Scotland; Yoet, lib. 9. tit. I. § 3.; Blackſtone, b. 3. c. 1. 5. 
and the circumſtances which required their introduction, being 
now removed, the act ought no longer to be enforced; and in all 
events, being of a penal nature, it ſhould receive the moſt ſtrict 
interpretation. | 

2do, As the defender, by keeping a herd, did every thing in 
his power to prevent his cattle from treſpaſſing on the purſuer's 
property, he cannot be ſubjected in the penalties. For, although 
a perſon may be ſo far reſponſible for the conduct of his ſervants, 
as to be obliged to repair the actual damage which another ſu- 
ſtains through their negligence, it would be unreaſonable to puniſh 
him on their account. 

3:19, The act applies only where the cattle are brevi manu de- 
tained by the perſon on whoſe grounds they have treſpaſſed; 
Bankt. b. 4. tit. 41. F 16. The Legiſlature did not intend that 
he ſhould have it in his power, by lying by, and keeping an ac- 
count of repeated treſpaſles, afterwards to haraſs his neighbour, 
by the exaction of accumulated penalties. Beſides, by obliging 
him to detain the cattle, all ditputes, both as to their number, 
and the perſon to whom they belong, are avoided. 


Anſwered, Imo, The ſtatute orders all perſons to herd their cat- 


tle, © ſo as not to eat or deſtroy their neighbours ground, woods, 


© hedges, or planting.” In uſing the word © ground,” the Le- 
giſlature could not mean to protect the ſoil, and leave a valuable 
crop on it unprotected. The act applies to graſs; it muſt like- 
wiſe apply to other crops, which may be much more valuable. 

Penal ſtatutes, it is true, are not to be extended de caſu in caſum, 
but they muſt be fairly interpreted. The act clearly applies to 
this caſe, and it is highly expedient in itſelf, both becauſe it is 
often difficult to aſcertain the real damage, and becauſe the par- 
ty injured ought, in a caſe of this ſort, to receive the pretium af- 
fectionis for his property. 

2do, Wherever a treſpaſs is committed, the penalties are due. 
It is not ſufficient that a herd is kept, the cattle muſt be herded 
* ſo as not to eat or deſtroy”? the property of others. 

3tio, It was the intention of the ſtatute, to give the ſame means 
of recovering the penalty, which were competent at common law 
for recovering the actual loſs ſuſtained ; and as the cattle might 


either be brevis manu detamed, or an action brought for payment 
of 
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of the latter, the perſon injured has the ſame alternative with re. 
gard to the former. 

It never could be meant that no penalties could be exacted, 
wherever either the cattle got off the ground before they could 
be caught, or where the perſon ſuffering the injury had no proper 
place to put them into; in which laſt caſe, if he did detain them, 
he would be liable to the penalty of a ſpuilzie; Stair, 1oth Febry. 
ary 1676, Kidd. | | 


The Lord Ordinary having reported the cauſe on informations, 
the Court were divided in opinion with regard to it. 

Several Judges, upon the grounds ſtated for the purſuer, thought 
all the defences ill founded. And of thoſe who thought the pe. 
nalties could not be exacted, ſome gave as the ſole ground of 
their opinion, that in this caſe the defender had, bona fide, kept 
herds, and had done every thing in his power to prevent the 
treſpaſſes from being committed; others, that the act applied on- 
ly where the cattle were detained. 


The Lords, by a narrow majority, 20th November 1793, re- 
pelled the reaſons of adyocation; and, upon adviſing a reclaiming 
petition and anſwers, © adhered.” 


Lord Reporter, Stonefield, Act. Tait, Alt. Cullen. Clerk, Sinclair. 


D. D, 


February 18. 1794- 
GEORGE ROBSON, 


AGAINST 


JAMES ROBSON. 


SUCCESSION, — general diſponee, not the heir at law, has right to the 


after acquiſitions of the diſponer, though the rights to them have been 
taken in favour of heirs and aſſignees. 


— Rossox diſponed to George his ſecond ſon, under bur- 
den of proviſions to his wife, his eldeſt ſon, and other chil- 
dren, the whole property, heritable and moveable, © that ſhould 
belong to him at his death ;”” reſerving a power to alter, &c. 
He afterwards bought an acre of land, and took the rights to 

h himlſelf, 
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himſelf, bis heirs and afſignees. James, the eldeſt ſon, having, upon 
his father's death, taken infeftment upon it, George, the diſpo- 
nec, brought an action againſt him to denude ; and 


Pleaded : The term © heir” has different meanings, according 
to the intention of the perſon by whom it is employed; Erik. b. 3. 
tit. 8. 947. If he has already made a general ſettlement, naming 
the perſon who is to tucceed to him, and the word “ heir”” oc- 
curs in any after deed, not executed, eo intuitu of affecting his 
ſucceſſion, it will be preſumed to apply to the diſponee ; Erik. 25. ; 
Edgar, 31ſt July 1725, Skene. 


Anſwered : Tt is true, that when a particular ſubject 1s deſtined 
to 4 certain ſeries of heirs, the general expreſſion, © heirs,”” oc- 
curring in any after deed relating to it, or any ſubject immedi- 
ately connected with it, will be preſumed to apply to the perſons 
formerly called to the ſucceſſion. But this preſumption will not 
hold, where the after deed relates to a ſubject totally diſtinct 
from thoſe already diſponed. In that caſe the teſtator, by uſing 
the word“ heir,“ will be held in ſo far to have exercited his 
power of altering in favour of the heir at law; gth December 
1702, Duke of Hamilton againſt Douglas, 5. 


The Lord Ordinary aſſoilzied the defender. 


Upon adviſing a reclaiming petition and anſwers, ſome Judges 
thought, that as the ſubject in queſtion was quite unconnected 
with thoſe formerly diſponed, the heir of line muſt ſucceed to it : 
But a great majority of the Court were of opinion, that it fell to 
the diſponee under the general ſettlement, as it could not be pre- 
ſumed that his father had any view to his ſucceſſion, when he 
took the rights of this ſmall ſubject to himtelf, and his heirs and 
allignees. 


The Lords found, that the purſuer © has a right, by his father”: 
* ſettlement, to the acre in queſtion.” | | 


Lord Ordinary, Ankerville. Act. Oſwald, Alt. Montgomery. Clerk, Home. 


V3 
© 


Ne CVII. 
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Ne CVII. February 20. 1794. 
JOHN MURRAY, 


AGAINST 


JAMES SCOTT. 


SUPERIOR and VASSAL.—The ſuperior is not obliged to relieve the % 
fal from any ſhare of parochial burdens. 


2 1696, two-thirds of the lands of Nether Balcairn, vith the 
teinds, and a correſponding part of the ſeat in the pariſh- 
church, were feued out to Andrew Mitchell, who became bound 
to pay ceſs, and all“ public burdens forth of and for the fornamit 
e two pairt lands, according to the valued rent of fifty-five pound 
eleven ſhillings and twopence, as the proportion of the haill 
© yalued rent of ane hundredth fifty-three pound ſix ſhillings and 
„ eightpence money foreſaid, (Scots), whereto the hail lands of 
« Nether Balcairn is valued, togidder effeirand to the forenamed 
*« two part lands.” 

In 1792, John Murray, who had acquired the ſuperiority of 
theſe lands, brought an action againſt James Scot, then in right 
of Andrew Mitchel, for bygone feu-duties. 

The defender ſtated, as a ground of compenſation, a part of 
the money he had paid for rebuilding the pariſh-church ; con- 
tending, that not only was the expence of building and repairing 
kirks and manſes in every caſe a joint burden upon ſuperior and 
vaſſal, 1663, c. 21. but that, in this caſe, the feu contract fixed 
the proportions payable by each; that the expence of building 
and repairing kirk and manſe came under the deſcription of a 
public burden; Stair, b. 2. tit. 6. F 20. ; and that all doubt on 
the ſubject was removed by the underſtanding of the parties, who 
had, ever fince the date of the contract, contributed jointly to 
parochial burdens. See 2d July 1778, Sir Laurence Dundas 
againſt Nicholſon; 23d January 1773, Bruce Carſtairs againſt 
Greig and others; 1791, Bayne againſt Watſon *. 


The Sheriff repelled the defence; and an advocation having 
been brought by the defender, the Lord Ordinary decerned in 
terms of the Sheriff's interlocutor. | 


At adviſing a reclaiming petition, it was 


Ob/erved on the Bench: Unleſs there is a ſpecial agreement to 
that purpoſe, the ſuperior is not liable for parochial bur- 
dens. 

Not collected. 1 5 


. 


A 
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gens. He has no right to a ſeat in the church, and therefore is 
not obliged to ſupport it. 


The Lords refuſed this (4th February) and a ſecond reclaiming 


petition, without anſwers. | f 
Lord Ordinary, Abercromby. For the petitioner, Cullen, Hagart. Clerk, Home. 
D. D. 
Ne CVIIL. February 22. 1794. 


G RA H AMX, 
AGAINST 


DU-FF. 


'T'uToR AND PuPiL.—When a father is in embarraſſed circumſlances, 
and not reſident in Scotland, perſons indebted to his children cannot 
ſafely make payment to him as their adminiſtrator-in-law, without ſe- 
curity that it ſhall be applied for their behoof. | 


R ABERNETHY of Mayen granted a bond, obliging himſelf 

to pay to Mrs Graham, his ſiſter, an annuity of L. 25, ex- 

cluſive of her huſband's jus mariti, and L. 500 to her children, at 
the firſt legal term after her death. 

Mr Duff having purchaſed the eſtate of Mayen, under burden 

of this bond, he was, upon Mrs Graham's death, charged by her 

huſband to pay to him, as adminiſtrator-in-law for his children, 


the L. 509 above mentioned. 


Mr Graham did not reſide in Scotland, and was much embar- 
raſſed in his circumſtances. 

Mr Duff, in a ſuſpenſion, contended, that he therefore was not 
in tuto to pay the money to Mr Graham, without obtaining ſecuri- 
ty that it ſhould be properly applied. 

The charger, on the other hand, maintained it as a ſettled 
point, that a father acting as tutor or curator for his children is 
not obliged to find ſecurity, | 


Upon adviſing minutes, it was 


Obſerved on the Bench: The ordinary rule, that a father in not 
obliged to find ſecurity for his intromiſſions, does not apply to 
this caſe. See Dict. vol. ii. voce Tutor and Pupil. 


The 


* The Chriſtian names of the parties were not mentioned in the minutes from which 
thus caſe is reported, 
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The Lords unanimouſly found, that the money could not be 
paid without ſecurity. 


Lord Ordinary, Methven. For the Suſpender, Ja. Gordon. Alt. Ja. Ferguſſon jun, 
Clerk, Menzzes, 


D. D. 


Ne CLIX. February 25. 1794. 
The YOUNGER CHILDREN of Neil Macneil, 


AGAINST 


The REPRESENTATIVES of Sir Archibald Campbell, and 
Others. 


REDEMPTION, —4 reverſer about to redeem a wadſet, muſt premoniſ 
thoſe who hold ſubaltern infeftments granted by the wadſetter, 


HE proprietor of the lands of Ardmeaniſh, in 1748, diſponed 
them in wadſet to Neil Macneil, redeemable on payment of 

L. 410 Sterling. 
The wadſetter afterwards granted heritable bonds of proviſion 


to his younger children over the wadſet-lands, in which they were 


infeft. 

The right of reverſion having come by purchaſe into the hands 
of the late Sir Archibald Campbell, he, in 1779, uſed an order of 
redemption againſt John Cowan, then in the right of the wadſet, 
who renounced it on receiving the wadſet- ſum, and granted abſo- 
lute warrandice to the reverſer. 

In 1785, the younger children of Neil Macneil, who had not 


been called by Sir Archibald when he uſed the order of redemp- 


tion, brought an action of poinding of the ground. On the other 
hand, Sir Archibald, (who died during the dependence), and the 
general diſponee of John Cowan, brought a counter action of re- 
duction- improbation, for ſetting aſide their bonds, in which they 
contended, in point of fact, that they had been long ago paid by 
the heir of Neil Macneil ; and, in point of law, they 


Pleaded In conſequence of the redemption of the wadſet, the 
bonds, even although they had not been paid, no longer remain a 
burden on the lands. The ſpirit of our law is to facilitate the 
redemption of wadſets. See 1469, c. 27. and 1555, c. 37. Ac- 
cordingly, the reverſer is not bound to uſe an order of redemp- 
tion againſt any but thoſe in the actual right and * of 

them; 
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them; Stair, b. 2. tit. 10. { 19. 3 Stair, 27th July 1665, Hamilton. 
And this order, when followed out by a declarator or renuncia- 
tion, effects a complete extinction of the wadlſet-right, and of 
courſe of all ſubaltern infeftments granted by the wadſetter. The 
latter will, indeed, be liable in redreſs to the perſons who hold 
them. But they derive no right from the reverſer, who, by acting 
in this manner, merely exerciſes the faculty of diſincumbering 
his eſtate, according to. the forms which the law has preſcribed. 


Anſwered : A reverſer about to redeem a wadſet is bound to 
ſearch the records, and, if he finds that it is affected with incum- 
brances, he ſhould retain the redemption-money till the wad- 
ſetter produce diſcharges of them; or, if this is not done, he 
hould diſburthen the wadſet himſelf, and only pay the balance 
to the wadſetter. If the reverſer were not obliged to follow this 
method, it would be in vain for creditors of the wadſetter to take 
infeftment, or to record their ſeiſins, as their rights might at any 
time be annihilated, without their concurrence. 

The authorities quoted in ſupport of the oppoſite opinion refer 
to a period of our law when baſe infeftments had not complete 
effect, unleſs when followed by actual poſſeſſion. But the act 1693, 
c. 13. put baſe and public rights on the ſame footing. See Fount. 
17th December 1702, Ogilvie againſt Stormonts. 


Obſerved on the Bench: The wadſetter may grant ſubaltern 
rights, and therefore the reverſer ought to notify to the holders 
of them his intention of redeeming the wadſet. | 


The Lord Ordinary had found, © that the deceaſed Neil Mac- 
neil, who had a proper wadſet of the lands in queſtion, had full 
power to burden the ſaid lands to the amount of the principal 
© wadlet-ſum.”” 


On adviſing a reclaiming petition, with anſwers, the Court un- 
animouſſy approved of the interlocutor of the Lord Ordinary, on 
the point of law ; but remitted to his Lordſhip, to enquire further 
into the fact, whether the bonds had been already paid. 


Lord Ordinary, Swinton. Act. Arch. Campbell jun. Alt. Maconochie. 
Clerk, Menzzes. 


R. D. 


Ne CX. 
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Ne CX. February 26. 1794. 
FRANCIS FRASER, 


AGAINST 


DAVID MIDDLETON. 


COMPETITION. —T1TLE ro PURSUE.—1695, c. 24.—In a competi. 
tion between a leaſe, and a diſpoſition followed by infeftment, both flow. 
ing from an heir apparent, neitber party can object to the title of their 


common author. 
LITERENTER. -A father, after diſponing his eflate to his ſon, in his 


contract of marriage, reſerving to himſelf a liferent of one half of it, 
has no power to grant leaſes of the part liferented, to laſt beyond his 


own lifetime. 


HE late Mr Fraſer of Findrack, in his ſon Francis's contrad 
of marriage, diſponed to him and the children of the mar- 


Tiage, the eſtate of Findrack, which he had long poſſeſſed in ap- 


arency, reſerving to himſelf the poſſeſſion and liferent-uſe of one 

half of it, and a power of burdening it with certain proviſions to 
his widow and other children. The ſon, on the other hand, be- 
came bound to relieve him of 'a certain proportion of his debts; 
and his bride aſſigned her tocher of 7000 merks to her future 
huſband. Francis, in 1772, took infeftment upon the precept in 
the contract. | | 

His father, in 1785, granted a leaſe, for 57 years, of the farm 
on which he reſided, part of which was in his natural poſſeſſion, 
to David Middleton. The money-rent ſtipulated was 200 merks 
Scots, during the lifetime of the granter, and L. 100 Scots after 
his death. The granter alſo reſerved to himſelf the liferent-uſe 
of the houſe in which he lived, with the offices belonging to it, 
and ſome ground adjoining, Middleton immediately entered into 
poſſeſſion of the reſt of the farm. 

Upon the death of the father, in 1791, Francis Fraſer brought 
a reduction of this leaſe, as ultra vires of the granter, and in frau- 
dem of the contract. | 

The defender refuſed to ſatisfy the production ; contending, 
that the purſuer's diſpoſition and infeftment, flowing from an 
heir apparent, did not give him a title to purſue in the action: 
But the Court (7th March 1793) © ſuſtained the purſuer's 
„title, as ſufficient, in hoc ſlatu, to force production of the deed 


“under reduction.“ 
The reaſons of reduction came then to be diſcuſſed, when tne 


defender 
Pleaded: 
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Pleaded: An heir apparent cannot convey a real right to others. 
If he has been three years in poſſeſſion, his onerous deeds are only 
ſo far effectual againſt the ſucceeding heir, in terms of the act 
1695, as to give a perſonal claim againſt him. All his deeds come 
in pari paſſu. A creditor infeft on an heritable bond, has no pre- 
ference to mere perſonal creditors, Even although, therefore, 
the defender had not had poſſeſſion upon his leaſe, and the diſpo- 
ſition in favour of the purſuer were onerous, their claims would 
only have been upon an equal footing, | 

But the defender's leaſe having been followed by poſſeſſion, it 
has become a real right, in terms of the act 1449, c. 18. the be- 

nefit of this ſtatute being equally competent to the leſſee of au 
heir apparent, three years in poſſeſſion, as of an heir, who has 
made up titles. 

240, Although old Mr Fraſer's title had been complete, the 
granting of the contract in queſtion, which, at leaſt in fo far as it 
regards that half of the eſtate of which he retained poſſeſſion, is 
to be conſidered rather as a family-ſettlement, than as an one- 
rous deed, could not ſo far alter the nature of his poſſeſſion, as to 
make his ſubſequent onerous deeds ineffectual; 3d March 1784, 
Stewart againſt Vans Agnew. 


Anſwered : A tenant cannot challenge his landlord's title to re- 
move him, when he himſelf has no other title of poſſeſſion than 
that which he has derived from him; becauſe he cannot do fo, 
without acknowledging that his own title to poſſeſs is defective. 

For the ſame reaſon, he cannot make ſuch objection in a queſtion 
with his heir or ſingular ſucceſſor. Hence, it is a ſettled point, 
that a mere ſeiſin in the property, without regard to its warrant, 
is, in ſuch circumſtances, a ſufficient title to proſecute a remo- 
ving ; Stair, b. 2. tit. 9. $ 41. In the preſent caſe, both parties 
derive right from the ſame perſon ; and therefore they muſt ſet 
out with ſuppoſing his right to be unexceptionable. The only 
queſtion then is, Which has the beſt right from him? Now, the 
purſuer's ſeiſin muſt have as ſtrong effects as the defender's poſſeſ- 
lion; and, being prior in date, muſt be preferred. 

The act 1695 applies only where the ſucceeding heir makes up 
titles to a more remote anceſtor, or adjudges on his own bond ; 
Dict. v. Paſſive Title, 12th February 1736, Lady Rattar againſt 
the Apparent heir of Rattar. The purſuer has no occaſion to do 
either, His diſpoſition and infeftment are already a complete 
title in all queſtions with perſons deriving right from his father, 
and afford a ſufficient ground of preſcription againſt third parties. 

Even where the act applies, the oreditors of an heir- apparent 
muſt, in queſtions among themſelves, conſider him as infeft. His 
deeds can be challenged only by the ſucceeding heir, and of that 
right the act 1695 depriyes him. It never could be meant, that 
a diſponee, with infeftment flowing from an heir- apparent, ſhould 
be in no better fituation than one claiming on a mere perſonal 
debt long afterwards contracted, 

The object of the act 1449 was to protect tenants againſt the 


poſterior deeds of the landlord, but not to render valid a leaſe ob- 
| tained 
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tained from a perſon, who, before its date, had diveſted himſelf 
of the power of granting it. * 

2do, It may be true, that a perſon cannot by any deed, intra fa- 
miliam, retain the fee in his own perſon, and yet prevent his one. 
rous deeds from affecting it; but he may diveſt himſelf of the 
fee altogether. Contracts like the preſent are very common, and 
they are ſtrictly onerous, as upon the faith of them the marriage 
is contracted. 


Replied : When a perſon does not repreſent his author, he may 
challenge the exiſtence of any powers in him which are not ne. 
ceſſary to ſupport his own right. To ſupport the leaſe in que. 
ſtion, it is ſufficient that the granter was three years in poſſeſ- 
ſion. | 


The Lord Ordinary “ found, That as both the purſuer and de. 
“ fender derive their right from the ſame common author, it is 
* not competent for the defender to object the want of title in 
* the perſon of the common author, by way of defence againſt 
* the purſuer; and in reſpect that the common author was diveſt- 
% ed of his right to the fee of the eſtate by the diſpoſition con- 
* tained in the purſuer's contract of marriage, and infeftment 
« had followed in the purſuer's perſon long before the date of the 
« leaſe under reduction, found, that the ſame cannot be effectual 
« againſt the purſuer after the death of the granter thereof; and 
© therefore reduced, decerned and declared, in terms of the li- 


We bel.“ 
At adviſing a reclaiming petition and anſwers, it was 


Obſerved on the Bench: The act 1695 does not apply to this 
caſe. The purſuer has not made up titles to the eſtate paſſing by 
his father, and he has no occaſion to do ſo, as he has already a 
title good againſt every perſon who does not ſhew a preferable 
right to that of his father. As both parties found upon the right 
of their common author, both muſt hold it to be complete. The 
purſuer has the preferable right from him. If the tack had not 
been derived from old Fraſer, it would have been incumbent on 
'the purſuer to have produced a complete progreſs, but in the pre- 
ſent circumſtances the production of his ſeiſin is ſufficient, 


The Lords, by a great majority,“ adhered.” 
Lord Ordinary, Juſtice-Clerk. AR. Cha. Hay. Alt. Maconochie, Hutchiſon. 


Clerk, Home. 
3 3 


Ne (XI. 
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Ne (XI. : March 1. 1794. 


JAMES HALLOWS, Petitioner. 


SMM ART APPLICATION. —4 ſummary petition by a tutor, for authort- 
ty to let an herita8 /ubje& belonging to his pupil for a period longer 
than the duration of his office, found to be incompetent. 


PON the death of Henry Hallows, cotton- manufacturer, 
James his brother was ſerved tutor-in-law to his children; 
the eldeſt fon, who ſucceeded to the heritable property, was ten 
vears of age. James preſented a petition, ſtating, That the chief 
property of his nephew confiſted of a cotton- mill, the operations 
of which it had in the mean time been judged expedient to ſtop: 
That he was unwilling to apply for authority to ſell it, becauſe 
if it were ſold his pupil would be deprived of a favourable oppor- 
tunity of proſecuting the trade of his father, if he ſhould after- 
wards be ſo diſpoſed : That on this account it was proper the 
ſubject ſhould be let; but as no perſon would take a leaſe of a cot- 
ton-mill for ſo ſhort a period as four years, to which only his 
office and power of granting leaſes extended, he prayed for a war- 
rant from the Court to grant a leaſe of it for 14, or ſuch ſhorter 
number of years as ſhould be judged expedient. 


The Lords unanimouſly refuſed the petition as incompetent. 


For the Petitioner, D. Douglas. Clerk, Pringle. 


D. D. 


Note. The tutor afterwards brought a proceſs of cognition and ſale, containing a con- 
duſion for authority to let the ſubject“ for a term of years” beyond the pupilarity or mi- 
nority of young Hallows, if it ſhould be judged expedient, which was accordingly granted. 


Ne CXIL. 
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Ne CXII. | March 7. 1794. 
JAMES CAMPBELL, 


AGAINST 


JOHN SCOTLAND and ALEXANDER JACK. 


ADJuDICATION.—A declarator of expiry of the legal is neceſſary in - 
der to cut off the right of reverſion, 


Effect of a decree of declarator. 


EoRGE GiB in 1757, adjudged a tenement of houſes for a debt 

nearly equal to their value. He entered into poſſeſſion, and 

ſoon after ſold the ſubject in different parts. No declarator of 
expiry of the legal was ever raiſed. 

In 1790, James Campbell, in right of the reverſer, brought a 
reduction againſt John Scotland and Alexander Jack, who, about 
ten years before, had acquired right to a part of the ſubje& by ad- 
judication from the heirs of the purchaſers from Gib. 

The purſuer ſtated ſeveral objections to the original adjndica- 
tion, and likewiſe contended, that the debts on which it proceed- 
ed were extinguiſhed by the intromiſſions of the defenders and 


their authors. 


The Lord Ordinary took the cauſe to report; and the Court, 
before determining the particular objections ordered a hearing 
in preſence, on the general queſtion, how far, where the ad- 
judication is liable to no objection, aud the debt is not extin- 
guiſhed by intromiſſions within the legal, a decree of ceclara- 
tor is neceſſary in order to cut off the debtor's right of rever- 


ſion. 0 
The purſuer 


Pleaded : The common law of Scotland gave the creditor a 
right to attach, and to ſell irredeemably a part of his debtor's 
eſtate, ſufficient to extinguiſh his debt. In this ſtate of the law, 
as there was no good reaſon for giving a right of reverſion, that 
privilege, which was introduced by 1469, c. 36. might have been 
conſidered as unfavourable. But when, in conſequence of a ſloven- 


ly practice, unauthoriſed by law, general apprilings were _ 
| duced, 


March 1794. COURT OF 8 24 


%] 


laced, whereby a valuable eſtate might be carried away for a 
ſnall debt, the expiry of the legal became highly penal againſt 
the debtor. Prior to the act 1621, c. 6. which indirectly recog- 
niſed general appriſings, the Court, if any caſe had occurred, W ould 
probably have reſtricted the right of the creditor to a ſecurity, 
and given the debtor an unlimited right of redemption ; and al- 
though atterwards they gave effect to the expiry of the legal, 
they canvaſſed appriſings ſo ſtrictly, that in almoſt ev ery Caie it 
was opened up. Dict. v. Appriſing. 


The act 1672, c. 19. which was framed by Lord Stair, was in- 
tended to put an end to the hardſhips attending the former prac- 
tice, but it failed in its object, by allowing a general adjudication 
wherever the debtor refuſed to aſſign over a part of his eſtate, one 
fifth greater in value than the fum due by him. General adjudi- 

cations, being equally penal to the debtor, are therefore liable to 
the lame reſtrictions with general appriſing 8. 

Now, it is a general rule, that penal irritancies introduced by law 
do not take effect without declarator. This holds in the caſe of the 
irritancy 9 non ſolutum canonem, and in that for omitting to infert 
the limitations of an entail, in terms of the act 1685, For the 
{me reaſon, a declarator of expiry is neceſſary, and particular- 
ly where the adjudger enters into poſſeſſion, as the debt may have 
been extinguiſhed by intromiſſions within the legal. By this mea- 
jure the debtor is warned of his danger, and in practice a ſtate of 
the adjudger's intromiſſions are inferted in the libel and decree of 
expiry, for his information. Accordingly, the mere expiry of the 
legal has been in no cafe found ſuffic ent to deprive the debtor of 
hls right of reverſion; and, in the following cates, the Court have 
gont upon the fuppolition that a proceſs of declarator was nc: 
ceflary ; ; 5th March 1766, Chalmers againit Oliphant ; th March 
1769, Caitcheon againſt Fleeming *; 3d! Jarch 1758, Anderſon. 

Beſides, the ouly plauſible reaſon fOr allowing an [end iry of thc 
legal to take place at all was, that the creditor might be indem. 
nitied for being obliged to take land inſtead of money, This in- 
convemency, however, was removed by the acts 1681, c. 17. and 
1699, c. 20. which allowed any one creditor of a bankrupt, either 
before or after the legal was expired, to bring the lands to Jud: 
cial ſale, Indeed, it may be doubted whether theſe ſtatutes dic 
not operate as a virtual repeal of the former ones relating to the 
expiry of the legal, the admiſſion ot the competency of a judicial 
ſale after that period, ſhewing, that adjudgers are conſidered even 
then not as proprietors but as creditors. 


Anſwered : It appears, not only from all the ſtatutes relating to 
adjudications, (1409, c. 36. ; 166, c. 62.; 1672, c. 19.), but al- 
ſo from thoſe reſpecting other matters, that the mere lapſe of the 
legal, without any declaratory proceſs, was intended to make the 

ſubject 


* Not collected. | I 
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10% jure. But for a long time back the rigour of the law has in 
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ſubject adjudged the abſolute property of the adjudger. It waz 
upon this account that the act 1681, c. 21. gives adjudgers, after 
the expiry of the legal, a right to vote at elections; although it 
was intended that perſons veſted with an abſolute right of Pro- 
perty, Mould alone have that privilege. For the fame realon, 
when, by 1099, c. to. annuities ariling from debts, real or per- 
ſonal, were ſubjected to certain afleſlnents, creditors poſſeſſinę 
upon adjudications, whereof the legal was expired, are exempted, 
It is upon this principle alſo, that the creditor is not obliged to 
account for his intromiſſions after the legal; 1621, c. 6.; Bankt. 
b. 3. tit. 2. F 65. 73.; Principles of Equity, vol. i. p. 38 1. In— 
deed, the fammons. of declarator itſelf, according to common 
ſtyle, ſtates, that the lands have, ever ſince the expiry of the le- 
gal, belonged to the purſuer. This procels is not fo much as men- 
tioned either by Stair or Mackenzie; and that it is not neceſſary, 
was found; Fount. 22d February 1704, Livingſton againſt Good— 
let; July 1783, Gordon of Carnfield *; fee allo Erlk. b. 2. tit. 12, 
$6 22. 26. ; Bank. b. 3. tit. 2. $49. ; Stair, 18th June 1675, Laird 
of Leys againſt Forbes. 


The act 1681, c. 17. does not apply to this caſe, Its object was 
to force the debtor to give up his land, and it leaves all queſtions 
with co-creditors to be ſettled in the ranking ; or perhaps it may 
have meant to take away the right of adjudgers, in caſe of the 
inſolvency of the debtor. 


The Court conſidered ſeparately the neceſſity of a decree of de- 
clarator, and its effects F. On the firſt point it was 


Obſerved : The acts 1681 and 1690 do not affect the preſent que- 
ſtion. Formerly the eſtate of a bankrupt was divided among his 
creditors, and they had no way of getting payment of their debts 
in money. The ſole object of theſe ſtatutes was to remedy this de- 
fect, and not otherwiſe to regulate the intereſts of debtor and 
creditor. 

It ſeems to have been the idea of the Legiſlature, when the acts 
1661 and 1672 were paſſed, that an expired legal ſhould operate 


this reſpect been mitigated ; and even the principle of the act of 
iederunt, 27th November 1592, with regard to conventional irri— 
tancies, has not been ſtrictly adhered to. A more equitable prac- 
tice has now ſucceeded, by which parties are allowed to take as 

| little 


* Not collected, 


+ The expence of this hearing was deſrayed jointly by the parties in this action, ar.d by 
thoſe in that of Landale and Carmichael. In this Iaſt caſe a decree of declarator had been 
obtained, and the queſtion turned on objections to the adjudication, which had been led 
for ſeveral diſtin& grounds of debt. There was an admitted pluris petitio on one of them; 
and a doubt was entertained how far that circumſtance ſhould not reſtrict the whole dili- 
gence to a ſecurity. The Court ordered memorials, which have been ſince adviſed ; and 
the caſe will be collected among the deciſions of the following year. It was owing to the 
circumſtance of both caſes being before the Court at the ſame time that they had occaſion 
to deliver an opinion on the effect of a decree of declarator. 


March 1794 COURT OF SESSION. 249 


little advantage of one another as poſlible ; and a reaſonable time 
has in general been indulged, for doing away the effect of penal 
irritancies. The general adjudication now in uſe, is evidently 
not a ſale under reverſion, but a mere pignus pretorium; and to 
convert it into an abſolute right of property, by the mere lapſe 
of ten years, would be a ſtrong and very unjuſt operation of the 
law, and not agreeable to its analogy or ſpirit in other inſtances. 
The creditor is not obliged, at the expiry of the term, to take 
the eſtate, in /olutum of his debt; and as little ought the debtor 
to be forecloſed without ſome further judicial act, if the eſtate 
be large, in proportion to the debt. In the caſe of Gordon of 
Cairnñeld, the Court went upon ſpecialties; and it may be doubt- 
ed whether it was a good deciſion. 

As to the effect of a decree, when obtained, the Court were a- 
reed, that where appearance was ſeriouſly made for the debtor, 
all objections would be diſcuſſed; and that, if they were not ſu- 
ſtained, and the irritancy not removed, the lands, in confequence 
of the decree, would become the abſolute property of the credi- 
tor: But it was thought more difficult to determine what ſhould 
be the effect of a decree of declarator in abſence. On the one 
hand, it was obſerved by ſome of the Judges, that though the debt- 
or might be reſtored againft ſuch a decree, upon ſhewing objec- 
tions to the adjudication, or upon proving that the debt had been 
extinguiſhed within the legal, the mere inequality between the 
extent of the debt and the value of the lands adjudged, ought to 
be no ground for ſetting it aſide. Other Judges thought, that the 
effect of ſuch a decree would depend upon the whole circum- 
ſtances of the caſe, and that the value of the lands, compared 
with the extent of the debt, muſt be taken into the account; and 
that it would be neceſſary in every caſe to enquire what time had 
clapſed fince the expiry of the legal; whether improvements had 
been made upon the faith of the right being abſolute ; or whe- 
ther matters were ſtill entire; and in general, that it would be 
incumbent upon the reverſer to ſhow good cauſe why he ſhould 
{till be reſtored againſt the decree of declarator, which he could 
not be without making full ſatisfaction to the other party. 


The Lords almoſt unanimouſly found,“ That the expiry of 
the legal does not veſt the eſtate in the adjudger 7/2 jure.” 


Lord Reporter, Dreghorn. Act. Solicitor-General Blair, Geo. Ferguſſon, 
John Buchan-Hepburn. Alt. Dean of Faculty Erſkine, Cuil:n, Tait. 


Clerk, Sir Jumes Colguhoun, 


D. D. 


3 R 
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Ne (XIII. March 7. 1794. 
The CREDITORS of Neil Macneil, 


AGAINST 


JAMES SADDLER: 


ADJuDICATION.—An adjudication found to be null, which was led 10. 
on a decree for payment of the random ſum of L. 10,000 ; although 
it reſerved all obections contra executionem, no proof of the debt 
having been produced when the decree was obtained, and the ſum 
really due having turned out to be only L. 800: 10: 7, currency if 
the iſland of St Chriſtopher's. 


ILLIAM SADDLER, merchant in the iſland of Nevis, in 

1758, entered into partnerſhip with Neil Macneil. Their 

trade was carried on in the iſland of St Chriſtopher's, under the 

management of the latter, who, upon the diſſolution of the Com- 
pany in 1761, was entruſted with winding up their affairs. 

In 1763, Macneil eloped from St Chriſtopher's, carrying with 
him effects belonging to the Company, to a conſiderable amount. 

Saddler, knowing that Macneil at this time had heritable bonds 
for L. 6722 Sterling over the eſtate of Tayniſh, in Scotland, ſent 
a power of attorney to a man of buſineſs in Edinburgh ; and, at 
the ſame time, deſired him to attach theſe bonds for payment of 
the large balance which he then imagined that Macneil owed him. 
Having, however, no acceſs to the Company-books, which were 
in Macneil's cuſtody, he had no means of aſcertaining the amount 
of his claim againſt him. His information to his agent here was 
conſequently in very general terms: “ That Macneil, after re- 
* criving every ſhilling he could, had eloped from this 1ſland, 
« and carried with him L. 7000 or L. 8000, and had taken pro- 
« tection in the Daniſh iſland of St Croix, where he is not only 
« protected, by that government, in his perſon, but his effects; 
„% by which his creditors will be. defrauded of their money, 
« amongſt which I am the moſt conſiderable ſufferer.“ 

Without receiving any farther information from Saddler, his 
agent, executed an arreſtment Juriſdictionis fundande cauſa, and 
on the 24th February 1764, raiſed a ſummons of conſtitution ar 
gainſt Macneil, for payment of the random ſum of L. 10,000, 
which it was ſtated “ would appear to be due to the purſuer, 
upon a juſt count and reckoning.” | 

When the ſummons came into Court, appearance was made by 


the defender's attorney, who denied the libel ; and ſtated, © That 
| £6 jt 
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s jt was led for a random ſum, unſupported by evidence.“ To 
which it was an/wered, That there were already adjudications led 
againſt the defender ; and that therefore, in order to put the pur- 
fuer in part caſu with them, it was neceſſary that decree ſhould 
be pronounced, reſerving all defences contra executionem. Accord- 


ingly, in February 1705, a decree was obtained under this reſer- 


vation. 
Saddler's agent ſoon after raiſed a ſummons of adjudication, 


narrating the decree of conſtitution, and the reſervation which it 
contained; and, on the 8th Auguſt 1765, he obtained a decree, 
adjudging Macneil's intereſt in the eſtate of Tayniſh, for payment 
of the accumulated ſum of L. 10,724 Sterling. 

In 1780, this adjudication was produced as an intereſt for James 
Saddler, the heir of William, in the ranking of Tayniſh ; but as 
the decree of conſtitution had proceeded without any evidence of 
the debt, the Company-books, which had been recovered from 
Macneil, were tranſmitted to this country; and a remit having 
been afterwards made to an accountant, to aſcertain the preciſe 
balance due by Macneil, he made up a report, ſtating it to be no 
more than L. 800: 10: 7 4 St Chriſtopher's currency. 

The other adjudgers of Macneil's bonds on the eſtate of Tay- 
niſh, contended, that the adjudication was null in toto; and 


Pleaded, 1, The decree of conſtitution, and of conſequence 
the adjudication, is fundamentally void, as having been obtained 
without any proof of the debt; Dict. vol. ii. p. 182. voce Proof. 
Neither will the reſervation which it contains, of all objections 
contra executionem, ſupport it. The only caſes where ſuch Teſer- 
vations have any effect, are thoſe requiring diſpatch, where the 
urſuer ſhews proof of his libel, ex facie legal and ſufficient, 
and the defender ſtates defences which cannot be inſtantly ve- 
rified. 

24ly, Suppoſing it had been competent for Mr Saddler to have 
adjudged, he miſtook the proper form. As his claim was illiquid 
and contingent, in place of adjudging for payment on the act 


1672, he ought to have led an adjudication z ſecurity, the legal 


of which never expires ; Preſident Falconer, No. 102. ; Forbes, 
12th July 1711, Blaw againſt his Father; Fac. Coll, 16th Febru- 
ary 1759, Niſbet againſt Stirling; 14th November 1781, Brown 
and Collinſon againſt the other Creditors of Sir Thomas Wal- 
lace. 

34ly, The extravagant pluris petitio would of itſelf be fatal to 
the adjudication, even if it were otherwiſe unexceptionable. It 
is led for L. 10,724 Sterling, and it turns out that there is only 
L. 800: 10: 7.4 currency due. In adjudications upon the act 1672, 
as well as in the old appriſings, the debt for which the lands are 
adjudged is in law held to be a price commenſurated to their ya- 
le, for which the lands are ſold under reverſion ; and as it does 
not follow, that becauſe the debtor allows them to be adjudged, 


and fold for a particular ſum, he would have done fo, if the 
N 
2 Im 


Y 6 * * 
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ſum had been leſs, the conſequence muſt be, that an adjudi. 
cation ought to be ſet aſide, when the debt turns cut to be 
leſs than the ſum adjudged tor. ; Accordingly, in practice, a pluris 
petitio is always fatal to the diligence, as a proper adjudication, 
In very favourable caſes, indeed, ſuch as where partial payment; 
have been made without the knowledge af the creditor, or where 
the debt is found to be leſs than what was ſuppoſed, in .conſe. 
quence of the ſubſequent deciſion of points of law, it is ſuſtain. 
ed as a ſecurity for the debt, without the accumulations; but 
this is converting it into a right of a quite different nature 
and may be regarded as one of the ſtrongeſt exertions of the 
nobile officium of the Court. In cafes like the preſent, however, 
where the plruris petitio is conſiderable, and where there is no 
plea of favour on the part of the. creditor, the adjudication is 
always reduced in toto; Fac. Col. 16th December 1760, Credi- 
tors of Brown againſt Gordon; 4th February 1784, Apparent 
heir of Porteous againſt Sir James Naſmith. | 


Anſwered, Iſt, The debt for which the adjudication was led, 

aroſe not from any clear document by which its amount could he 
inſtantly verified, but from a fraudulent act on the part of Mac- 
neil, which made it impracticable for Saddler to give his attorney 
in this country preciſe information reſpecting the extent of the 
balance due to him, or to tranſmit any voucher for inſtructing it. 
And as other creditors of Macneil were adjudging the fund 7: 
medio, the year and day muſt neceſſarily have elapted before more 
accurate information could have been got from the Weſt Indies. 
In this ſituation, the adjudging for a random ſum, referving all 
defences contra executionem, was a mealure juſtified by the neceſ- 
ſity of the caſe; as otherwiſe, the preference given to adjudi- 
cations within year and day, would often amount to an abſolute 
excluſion of juſt creditors reſiding in foreign countrics, 

2dly, The adjudication in queſtion was ſubſtantially one in ſecuri— 
ty; for, as it proceeded on a decree of conſtitution, containing 
a referyation of all defences contra executionem, it appeared, ex fa- 
cie, to have been obtained for a debt not yet properly liquida- 
ted, The legal, therefore, could never expire, it being thus 
admitted, that the ſum which the debtor was to pay, in order 
to redeem it, was to be the ſubject of after diſcuſſion. 

24/y, When adjudications were ſubſtituted in place of appri- 
ſings, although they ſtill bore the form of ſales under redemption, 
they came in reality to be conſidered merely as ſecurities for 
debt; and hence the voiding an adjudication zn toto, on account 
of a pluris petitio, became as unnęceſſary as it was rigorous. If 
led for more than the real debt, nothing can be more ſimple than 
to reduce it quoad exce/Jum, allowing it to ſubſiſt as a ſecurity 
for what is juſtly due. Accordingly, for a long time paſt, the prac- 
tice has been merely to reſtrict the adjudication to that ſum, 


ſtriking off penalties and accumulations ; Kilkerran, p. 17. 6th 
November 
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November 1747, Roſs againſt Balnagown and Davidſon J Kaims, 
za December 1751, Creditors of Caſtle Sommervill againſt 


Lookup. 
The Lord Ordinary reported the cauſe on informations. 


_ Obſerved on the Bench: Where grounds of debt are produced, 
and there 1s not ſufficient time to diſcuſs defences ſtated againſt 
them, decree ought to be pronounced, reſerving all objections 
contra executionem. But here the adjudication proceeded on a de- 
cree pronounced without any evidence of the debt. In ſuch a 
caſe, the purſuer muſt take care that his demand be not beyond 
what is juſtly due; whereas, here the pluris petitio is perhaps the 
greateſt that has ever occurred in this Court. Creditors taking 
decrees for random ſums, with a view to adjudge, ſhould always 
conclude for leſs than the real amount of their claim; or, if they 
wiſh to take every chance, they ſhould ſeparate the ſum clearly 
due to them from that for which they have only a doubtful claim, 
and make a diſtinct concluſion for each. 


The Court unanimouſly © ſuſtained the objections to William 
* Saddler's adjudication; and found, that, in virtue thereof, James 
* Saddler is not entitled to be ranked upon the ſubject in que- 
« ſtion.” | 


Lord Ordinary, Craig. For Saddler, Solicitor- General Blair, John Clerk. 
For Macneil's other Creditors, M. Ro, Morthland. Clerk, Home. 
R. D. 


N* CXIV. March 8. 1794. 
AGNES ROB B, 


AGAINST 


The TRUSTEE for her Huſhand's Creditors. 


HUSBAND AND WIFE. —ALIMENT.—Tbe wife of a bankrupt is not 
enlitled to an aliment out of her own eſtate falling under ber huſband's 
jus mariti. 


[? 1787, Agnes Robb was married to William Robb. There 
being no contract of marriage, her moveables to the value of 
above L. 1000 Sterling, and the yearly revenue ariſing from her 
irritable property, and her bonds, bearing intereſt, which toge- 
ther exceeded L. 100, fell under the zus mart, 
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In 1792, her huſband became inſolvent, and fled the country 
and his eſtate was ſoon after ſequeſtrated. : 

In 1793, Mrs Robb made a ſummary application to the Court 
Praying to have a ſuitable aliment modified to her out of the an. 
mal produce of her heritable property; and in ſupport of this 
claim, ſhe 


Pleaded : Iſt, If the wife before marriage has no property of 
her own, ſhe muſt depend entirely on her huſband's fortune or in- 
duſtry for ſupport ; but, when effects formerly belonging to her 
are transferred to him by the act of the law, in contequence of 


the marriage, as that transference is founded entirely on the pre- 


| ſumed will of the parties, it muſt be an implied condition in it 


that he ſhall ſuitably aliment her, or rather, that ſhe ſhall reſerve 
as much to herſelf as is neceſſary to ſecure her in all events againſt 
abſolute indigence. Accordingly, in the caſe Fac. Coll. 22d No- 
vember 1785, Liſk againſt her Huſband and his Creditors, the 


Court, proceeding on theſe principles, modified out of her own 


eſtate a liberal aliment to a wife whoſe huſband had become 
bankrupt. See alſo Falc. 21ſt February 1745, Bontein againſt 
Bontein; Stair, b. x. tit. 4. $9. 

24ly, When a wife is obliged to leave her huſband on account 
of maltreatment, and ftill more when, as in the preſent caſe, ſhe 
is deſerted by him, ſhe becomes a juſt creditor for an aliment, in 
the fame manner as ſhe would for her legal proviſions, upon the 
diſſolution of the marriage by his death. On this ground, ſhe 
may not only claim on his bankrupt eſtate, but may alſo retain 
her own property for her ſecurity ; Dict. vol. 1. p. 595. 596. and 
597. and vol. 3. p. 253.3 Kaims, No. 29. December 1721, Selk- 
rig againft Selkrig. Neither can it be maintained, that there is 
now no room for retention, the legal aſſignation at the marriage 
having already transferred it completely to the huſband ; for a 
legal aſſignation can have no ſtronger effect than a voluntary one; 
and it is a clear point, that in the caſe of a direct aſſignation by 
the wife to the huſband in a marriage- contract, while the ſubject 
remains in medio, it may be retained in the event of the huſband's 
bankruptcy, till the counter obligations in her favour are made 
good; Dict. vol. 3. p. 253-3 C. Home, 22d June 1743, Crawford 
againſt Mitchell. 

34!y, The wife may be conſidered as fiar of her own heritable 
eſtate, and her huſband, or the truſtee for his creditors in his 
right, as the liferenter, and, according to the obligation univer- 
fally underſtood to lie on the liferenter, where the fiar has no ſe- 
parate means of livelihood, the petitioner is entitled to an all- 
ment; 1491, c. 25.; Stair, b. 2. tit. 4. $36.3 Dict. vol. 1. p. 3% 
voce Aliment, 22d February 1722, Maſter of Lovat againſt Fraſer; 
Erſk. b. 2. tit. 9. & 62. 


Anſwered: Whether a huſband get a fortune by his wife or not, 
he is obliged to maintain her. But, if there are no goods in com- 
munion, this obligation muſt neceſſarily ceaſe. Now, the funds 


from which the petitioner here aſks an aliment belong ** to 
im, 


March 1794- COURT OF SESSION, 255 


him, but to his creditors, againſt whom ſhe has no legal claim; 
Fount. 25th November 1709, 'Turnbull againſt her huſband's cre- 
ditors. Even where a wife 1s ſecured in a liferent-annuity by 
expreſs paction, it was never pretended that ſhe had right to it 
endente matrimonio, on the inſolvency of her huſband, 

The petitioner's argument, if good for any thing, would eſta- 
bliſh, that creditors are in every caſe bound to aliment, not only 
the wife, but the children of their inſolvent debtor, as he 1s 
under a natural obligation equally ſtrong to maintain them. This 
doctrine, however, is adverſe to thoſe eitabliſhed principles in our 
law, that a man's whole funds are liable in payment of his one- 
rous debts, and that in every caſe the wife muſt follow the for- 
tune of her huſband, unleſs ſhe has a ſeparate eſtate conſtituted 
by law or paction. | 

Beſides, it is wrong in the petitioner, who in fact has ſuch ſe- 
parate eſtate, to plead that ſhe is deſtitute. Upon her giving the 
creditors a part of the fee of her heritable property equivalent 
to the value of her huſband's jus mariti, they will inſtantly re- 
nounce their right over the remainder, | 


Ob/erved on the Bench: The fund from which Mrs Robb claims 
an aliment, belongs, without any reſervation, either expreſs or im- 
plied, to the huſband, ure mariti, and conſequently to his credi- 
tors. Were the Court, therefore, to give her an aliment out of 
it, this would juſt be diſpoſing of ſo much of their property, 
which the Court has no right to do. Even therefore if the petition- 
er's whole fortune had been moveable, ſhe would have had no le- 
gal claim againſt them ; and, as the larger part of it is heritable, 
her claim on their compaſſion is conſ{:derably weakened. By ac- 
cepting of their offer of purchaſing her huſband's liferent on her 
diſpoſing of part of the fee, ſhe can obtain an immediate hveli- 
hood. The caſe of Liſk againſt her huſband's creditors was 
thought to have been erroneouſly decided ; and an appeal was 
entered againſt it, but a compromiſe afterwards took place in con- 
ſequence of what paſſed in the Houle of Peers, after the cauſe 


had been begun to be pleaded. 


The Court, with only one diſſenting voice, refuſed the deſire of 


the petition. | | 
A reclaiming petition was refuſed, (27th May 1794), without 


anſwers. 
For the Petitioner, M. Ro/5. Fletcher. Alt. Tait, Clerk, Home. 
R. D. 


No CXV. 
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repreſentative, as defender, who 


yet valued, and approved 7ethin 2 ſpace of two yeares afler the 


the Legillature, that ſome reſtriction of this ſort was neceſlary ; 


to be temporary, 
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Ne CXV. May 14. 1794, 
'(TEIND-COURT:) 
Sir ALEXANDER RAMSAY IRVINE, 


AGAINST 


The Honourable WILLIAM MAULE. 


TxiNDs.—Ar beritor may purſue a ſale of his teinds, although they have 
been valued more than two years Mere. 


When an heritor brings a ſale of his teinds, already valued in victual, 
the grain 1s converted at the medium of the fiar prices of the county, 
for ſeven years preceding. 


a EORGE DEMPSTER, in 1772, brought a proceſs of valuation 
and fale of the teinds of certain lands in the county of For- 

far, in which the Earl of Panmure, the titular, was called as de- 
fender. The teinds were accordingly valued, but the concluſion 
for ſelling them was not at that time inſiſted 4n. 
Sir Alexander Ramſay Irvine afterwards bought theſe lands; 
and, in 1792, he, with a view to purchale his teinds, wakened 
the former action, and called Mr Maule, the Earl of Panmure's 


Pleaded, Imo, As the teinds were valued in 1772, the purſuer is 
not now entitled to inſiſt for a ſale of them. By the ſtatute 1633, 
c. 17. confirmed by 1633, c. 19. it is enacted, ** That each he- 
** ritor in the kingdome being willing to buy his owne teind from 
„the titulars having power to fell the ſame, ſhall be obliged to 
* buy the teinds of his own lands,”” Wc. “and to pay the prices fore- 
* ſaid betwixt and the terme of Martinmaſſe in the yeare of God 
« 1635 yeares, where the valuation of the teinds is made end ap- 
% proved of before the date hereof; and where the ſame is not 


« ſame be valued and approved by the Commiſſioners to be appointed by 
« bis Majeſtie and his eſtates, to that effect. After the expiring of which 
« time, his Majeſtie and eſtates declare, that the ſaid titulars ſhall not 
i 3s compelled to ſell the ſame, except they doe it of their own good will 
and conſent.” 

In ſeveral after ſtatutes, this limitation was extended from two 
to three years, (1661, c. 61. 1663, c. 28. 1672, c. 15. 1085, c. 28. 
and 1686, c. 22.), which ſhews it to have been the opinion of 


and that the one introduced by the act 1633, c. 17. was not meant 


The 
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The act 1690, c. 30. refers to the rules preſcribed by 1633, 
c. 19.; and as it takes no further notice of the intermediate ſta- 
tutes than to abolith the commiſſions introduced by them, the 
Legiſlature muſt have intended to reſtore the original limi- 
tation of two years. 

It is true that the regulations introduced by theſe acts have not 
been attended to in practice ; but as the objection has never been 
ſtated, it muſt be preſumed to have been waved by the titular : 
Beſides, it is a very delicate matter to allow an erroneous prac- 
tice to get the better of poſitive ſtatute, Dia. v. Conſuetude, 
p. 203, 204. particularly in the preſent caſe, where it ſeems to 
have been the object of the Legiſlature to prevent the titular from 
being haraſſed with a new litigation at a great diftance of time 
from the date of the valuation. 

2do, At any rate, the grain ſhould be converted at the current 
prices of the country. Indeed the act 1633, c. 17. expreſsly de- 
clares, that the money-price paid for teind ſhall be regulated 
according to the worth and price of victual in each part of the 
country to the which the ſame 1s ;** which is incoulittent with 
the Court-converſion of L. 100 Scots the chalder being adopted 
for the whole kingdom. The price to be paid in the preſent caſe 
may be aſcertained, either by taking the average of the fiars of the 
county for ſome years back, or by proof. 


Anſwered : Imo, Although, for a century back, numberleſs ſales 
of teinds have been brought many years after their valuation, 
this objection has never been ſtated ; and if ſupported, it would 
be equally contrary to the intereſt of the country and to the uni- 
form object of the Legiſlature, which has been, to give every he- 
ritor an opportunity of acquiring his own teinds. The limitation 
of the act 1633, c. 17. was meant to be temporary only. It was 
introduced from the miſtaken idea, that the commiſſion to be 
eſtabliſhed by c. 19. of that year, would be able to overtake the 
valuation of the whole teinds of the country in the period there- 
by preſcribed. Accordingly, it was altered by the ſubſequent 
ſtatutes, which gave the heritor a right to purchaſe his teinds 
within three years from the date of the valuation, and at laſt al- 
together taken away by the act 1690, 1693, c. 23. and 1707, 
c. 9. which gave a ſimilar right, without any limitation in point 
of time. 

2do, In 1772, when a proof was allowed to both parties, the Earl 
of Panmure might have eſtabliſhed the ordinary rate at which 
victual was converted; but ſince he did not do fo, he muſt be pre- 
ſumed to have been ſatisfied with the ordinary converſion of L. 100 
Scots, and as the term was circumduced againſt him, no new proof 
can be allowed. After a proof is led in a valuation, although the 
proceſs ſhould lie over any period ſhort of forty years, it it be after- 
wards wakened, a new proof is not allowed. The fame rule ought to 
hold in the preſent caſe. The defender is ſo far from being a 
loſer by the delay, that in fact the purſuer, who was entitled to his 
teinds at nine years purchaſe, has by its means been paying him 

8 2 above 


253 DECISIONS OF THE Ne xv. 


above 19 per cent. for the price. At all events, the grain ſhould 
be converted according to its value in 1772, and not according to 
that which it now bears. | 


On adviſing memorials, the Court unanimouſly thought, that 
the purſuer had ſtill a right to purchaſe his teinds, but were a good 
deal divided in opinion as to the rate at which the grain ſhould 
be converted. 


The Lords © repelled the defence ſtated by the defender Mr 
« Maule, that the purſuer is not entitled to inſiſt in a ſale after 
« the lapſe of two years from the date of the decreet of valua- 
5 tion, and found the purſuer entitled to a decreet of ſale of the 
« teinds of his lands libelled, notwithſtanding the decreet of ya- 
“ luation being obtained in 1772; but found, That the victual- 
ec teind muſt be converted at a medium of the fiar prices of the 
„ ſhire of Forfar, within which the lands lie, for theſe laſt ſeven 


46 77 
years. | 


A petition for the purſuer, reclaiming againſt the laſt branch 
of the interlocutor, was refuſed without anſwers. 


AR. Gillies. Alt. Ar. Campbell junior. 


.. May 21. 1794. 
GEORGE MUNR O, 


AGAINST 


JAMES ALEXANDER. 


'HERITABLE and MovEABLE.—Although only a ſmall part of the debi 
for which an adjudication is led ſhould be made effeftual by it, and 
although the greater part of the debt ſhould afterwards be recovered 
from perſonal effects of the debtor ſituated in a foreign country, it reu- 
ders the whole debt heritable as to ſucceſſion. | 


TOuNn ALEXANDER was creditor of William Macfarlane of Mac- 
J farlane, and of his ſons, in a perſonal bond for L. 600. 

In 1778, the Meſſrs Macfarlanes diſponed their property in Ja- 

maica, and the eſtate of Arrochar in Scotland, to truſtees for be- 


hoof of their creditors. | 
2 | John 
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ohn Alexander, and other perſonal creditors, afterwards led an 
adjudication againſt the eſtate of Arrochar, which was fold by 
-1dicial ſale for L. 28, ooo. 

The purchaſer was allowed to retain L. 6000 to anſwer an an- 
quit y ſccured upon the eſtate. The remaining L. 22,000 were di- 
vided among the adjudging creditors, and Alexander received 
L. 92: 14: 11 as his proportion of it. 

In 1787, he, along with the other creditors, granted a diſcharge 
and conveyance to the purchaſer, whereby they © ſell, alienate and 
« diſpone to hun the lands and barony of Arrochar, and further, 
« make over and convey to him the ſaid decreet of adjudication, 
« with the grounds of debt, and that in fo far as extends to the 
« ſaid fum received by us, and as tends to the ſaid William Fer- 
„guſon (the purchaſer) and his foreſaids their further ſecurity of 
the ſaid lands purchaſed by him, but reſerving to us our inte- 
« reſts in the reſerved ſum of L. 6000 remaining in the ſaid Wil- 
« liam Ferguſon's hands, for anſwering Lady Colvill's annuity, 
„and we alſo reſerve all right, title and claim, of right we have 
to the eſtate in Jamaica.“ 

In 1788 John Alexander died. 

The truſtees having after his death recovered part of the perſonal 
effects belonging to the Mactarlanes in Jamaica, the ſhare which 
would have belonged to John Alexander was claimed by James 
Alexander as his heir, and by George Munro as his executor, 


The truſtees called both in a multiple-poinding, in which 
Munro | | 


Pleaded : The decree of ranking having preciſely aſcertain- 
ed, in the lifetime of the original creditor, what part of the 
debt was ſecured by the adjudication, it can render the debt he- 
ritable only to that extent, eſpecially as John Alexander himſelf 
was in fact denuded of the fecurity by the diſcharge and convey- 
ance granted to the purchaſer. | | 

Beſides, the ſums in medio ariſe from perſonal effects, which, 
both at the date of the adjudication and at the death of the cre- 
ditor, were ſituated in a foreign country ; and therefore, as they 
were not ſubject to the law of Scotland, that diligence could not 


render them heritable. 


Anſwered : John Alexander was not denuded of the adjudica- 
tion at his death. He had only conveyed it to the purchaſer to . 
the extent of that part of the price paid by him; and when a 
debt is ſecured by adjudication, however ſmall the ſubje& over 
which it extends, the whole ſum is rendered heritable, every part 
of it being equally a burden upon land. The jus exigendi of 
courſe, at John Alexander's death, was in his heir, who conſe- 
quently could have attached the whole property of his debtors, 
whether heritable or moveable, for his payment ; and, on the ſame 
principle, he alone is now entitled to the dividends, from what- 
cyer quarter they may have been recovered. 

10 
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The Lord Ordinary found,“ That it is according to the ſitua. 
© tion of the debt as it ſtood at the time of the defunct's death 
that the queſtion is to be determined, whether a debt due to 
« him is heritable or moveable: And in reſpect the debt in que- 
« ſtion, at the time of John Alexander's death, ſtood ſecured b 
« an adjudication upon the eſtate of Arrochar, found, that the 
„ debt devolved upon James Alexander, as John Alexander's heir, 
and not upon his executor,” 


On adviſing a reclaiming petition, with anſwers, the Court una- 
nimouſly © adhered.” | 


Lord Ordinary, Fuſtice-Clerk. For Munro, Solicitor- General Blair, C. Boſwell 
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„ N CXVII. May 22. 1794. 
j WILLIAM SIMSON, 


AGAINST 


DAVID GRAY and JOHN WEBSTER. 


Tack.—A power of ſubſetting is implied in a leaſe of land for thirty- 
eight years. 


Avid Gray poſſeſſed a farm on a leaſe for thirty-eight 
years, in favour of himſelf, his heirs and executors. Ha- 

ving granted a ſubleaſe of it to David Webſter, William Simſon 
the landlord, five years afterwards, brought a proceſs in order to 
ſet it aſide, in which he diſputed the tenant's right of ſubſetting, 


and 


Pleaded : Formerly when leaſes, like feudal rights, were ſo 
ſtrictly perſonal to the tenant, that he could not, in the common 
caſe, tranſmit them even to his heir at law without an exprels 
clauſe to that purpoſe, it might have been doubted how far, in the 
caſe of a leaſe for a period far exceeding the ordinary duration 
of human life, a power of ſubſetting was not implied ; but as 
leaſes now deſcend to heirs, unleſs expreſsly excluded, and the di- 
lectus ſuppoſed in the contract is confined to the family rather 
than to the perſon of the leſlee, there ſeems no reaſon why the 
duration of the leaſe ſhould have any effect on the power of transfer- 
ring it. Indeed, if it were to be eſtabliſhed as a general rule, that a 
right of ſubſetting is implied in every caſe where the * 

mu 
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muſt have laid his account with a change in the perſoa of his te- 
nant, his age, and the other circumſtances of his ſituation, muſt 
in every Caſe, be taken to the account, as well as the duration of 
the leaſe. It is a fixed point, that a power of ſubſetting is not im- 

lied in a leaſe for nineteen years; 22d January 1788, Aliſon 
zgainſt Proudfoot; nor ſhould it in the preſent, | 


The Lord Ordinary repelled the reaſons of reduction,“ in re- 
« ſpect it cannot be ſuppoſed, that the repreſenter” (purſuer) “ and 
« his factors were unacquainted, for five years together, how and 
by whom the farm libelled was poſſeſſed.“ 


The Court, upon the general ground, that a power of ſubſet- 
ting is implied in a leaſe of thirty-eight years, unanimouſly © re- 
fuſed"? a reclaiming petition without anſwers. 


Lord Ordinary, Stonefield. For the petitioner, R. Crargte, Sinclair, Clerk. 


D. D. 


N* CXVIIL, May 27. 1794. 
The SHERIFF-CLERK of Renfrewſhire, _ 


AGAINST 


The MAGISTRATES and TOWN-COUNCIL of Greenock, for 
themſelves, and the Feuers and Inhabitants of that Burgh, 


JuRIsDICTION.—BuURGH OF BARONY. Stat. 20. Geo. II. c. 43. 
—1. The burgh of barony of Greenock found to be dependent on the 
baron at the date of the juriſdiction- act. | 

2. No deed of the baron, ſubſequent to the date of that ſtatute, render- 
ing a burgh independent of him, can revive its juriſdiction. 


N 1635, John Shaw, proprietor of the barony of Greenock, ob- 
tained a charter from the Crown, erecting Greenock, then a 
village, into a burgh of barony. By this charter, the grantee 
had the power of naming the bailies, and all the other officers of 
court, of having a priſon, and of levying for his own behoof all 

the duties exigible in the burgh. | 
In 1670, another charter was granted, to John Shaw and his 
lon, confirming the charter in 1635; enabling the grantees to 
nominate bailies and other officers yearly, and to admit free 
burgeſſes ; allowing merchandiſe, and a variety of trades, to 
= be 
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be carried on in the burgh; and authoriſing the magiſtrates to 
make bye- laws for the good of the burgh, with conſent of the ſupe- 
rior. 
In 1741, Sir John Shaw, upon the narrative of the inhabitants 
of Greenock having, with his conlent, impoſed a voluntary al. 
ſeſſinent, for the public uſe of the burgh, on all the malt ground 
at the mills -of Weſter Greenock, granted a charter to the feuer; 
and ſub- feuers of the burgh, empowering them to elec annually 
nine of themſelves'(the bailie or bailies of the ſaid barony being 
always of the number) to be adminiſtrators of the produce of 
the ſaid tax, and of every future aſſeſſment conſented to by the 
ſuperior. The charter further provided, that the eldeſt bailie 
and in his abſence the ſecond, ſhould preſide at all theſe meet. 
ings ; and it concluded with a declaration, that it was granted 
and accepted under the expreſs condition, that © it ſhould be 
* without prejudice to the right of juriſdiction competent to Sir 
© Tohn Shaw and his foreſaids, as barons of the ſaid town and 
* barony of Greenock.” | 

Such was the ſtate of the burgh, when the act 20 Geo. II. c. 48, 
commonly called the juriſdiction- act, was paſſed. 

In 1751, Sir John Shaw granted a new charter to the burgh, 
which, after mentioning the great increaſe of the town, and the 
neceſſity that its government and police ſhould be put under pro- 
per regulations, gave power to the feuers to chooſe annually two 
bailies, a treaſurer and nine counſellors, in place of the nine 
managers appointed to be choſen by the charter 1741 ; with power 
to them to make bye-laws, admit merchants and tradeſmen to be 
free burgeſles, and with power to the bailies to hold courts and 
exerciſe juriſdiction within the burgh. The bailie of the ba— 
rony was however declared to have a cumulative juriſdiction 
with the bailies choſen by the feuers. The charter concluded 


with a precept of ſeiſin only. 


The magiſtrates of Greenock, npon the footing of its being, a 
burgh of barony independent of the ſuperior, occaſionally exer- 


ciſed the juriſdiction reſerved to ſuch burghs by the ſtatute 20 
Geo. IL c. 48. at leaſt there was evidence of their having done 
fo down to the year 1758; and, after having diſuſed it for ſome 
time, they began again about the year 1789 to exert the ſame 
privilege. 

The Sheriff-clerk of Renfrewſhire, finding that this diminiſhed 
his emoluments, by preventing many of the law-ſuits ariſing in 
the burgh from coming before the Sheriff-court, brought an ac- 


tion of declarator, concluding to have it found, that the magi- 


ſtrates of Greenock had no higher juriſdiction than than that of 
ordinary baron-bailies. 


In defence it was 


Pleaded, It, The great object of the act 2oth Geo. II. c. 18. 
was to take away thoſe heritable juriſdictions, formerly veſted in 
individual barons, which had been found fo extremely prejudicial 

tire 
the 


to the regular adminiſtration, of juſtice, while it reſerved en 
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the powers of magiſtrates of burghs of regality or barony, which 
were independent of their ſuperior. Now, from the narrative of 
the charters already given, it is evident, that the barony of 
Greenock, at the date of the ftatute, came under that deſcrip- 
tion; 1771, Gray againſt Reid“; Wallace, 26th June 1776, 
Begbie againſt Gibſon and Brown f. 

2dly, At any rate, the charter 1751, conferring upon the inha- 
bitants the free election of their own magiſtrates, muſt render 
the charter inapplicable. The charters 1635 and 1070 veſted 
in the burgh a juriſdiction flowing immediately from the Crown, 
as ample as was then competent to any burgh of barony ; all 
that remained with the baron being the nomination of the ma- 
giſtrates, a power totally diſtin from the juriſdiction itſelf, and in 
fact nothing more than a perſonal privilege which he might re- 
linquiſh at pleaſure. When he gave it up, therefore, he did not 
create a juriſdiction, but merely diſencumbered it of that impe- 
diment, which alone brought it under the ſtatute. Accordingly, 
although the ſtatute anxiouſly guards againſt the revival of pri- 
vate heritable juriſdictions, it by no means prevents burghs then 
dependent, on obtaining their freedom, from recovering the juriſ- 
diction they had formerly enjoyed. 


Anſwered, Iſt, The burgh of Greenock was clearly dependent 
on the baron at the date of the juriſdiction- act. The two prior 
charters were granted at his deſire and for his behoof, and ſo far 
from diminiſhing, they contain an expreſs reſervation of his Ju- 
riſdiction. | 

Even the charter 1751 did not render the burgh indepen- 
dent. All the privileges there granted are ſtill to be held of 
the ſuperior, and his baron-bailte is declared to have a cumula- 
tive juriſdiction with the bailies choſen in terms of it. Now, as 
the ſuperior, by granting a charter in favour of the burgh, could 
not extend the juriſdiction of his own baron-bailie beyond the 
limits of the ſtatute, it follows, that the juriſdiction to be exer- 
ciſed by the bailies elected by the inhabitants, muſt be limited in 
the ſame manner, | 

But, 2dly, Even if the charter 1751 had granted a juriſdiction 
to the burgh in the moſt unlimited terms, it could not have been 
effectual to a greater extent than the juriſdiction reſerved to ba- 
ron-bailies. The burgh was at the date of the act dependent on the 
baron; and conſequently its juriſdiction, to uſe the words of the 
ſtatute, was © abrogated, taken away, and totally diſlolved and extin- 
* guiſhed,”” by the public law of the land, and therefore no act 
of rhe ſuperior could revive it. If the contrary doctrine were 
well founded, it would ſtill be in the power of the lords of rega- 
lity and barons, within whoſe territories there are dependent 
burghs of regality or barony, to rear up juriſdictions with very 
extenſive powers, and thereby make large encroachments on the 
King's courts merely by granting new charters, making theſe 
burghs 20 independent, which, ſo far from having been the in- 

tention 


Not collected. Not yet collected. 
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-rention of the Legiſlature, is in direct oppoſition - to the ſayin 
clauſe in the ſtatute, which applies only to juriſdictions then in. 
dependent of the ſuperior. | 


The Lord Ordinary having reported the cauſe on informations 
the Court, by a majority, found, That the preſent bailies of 
« Greenock, named and appointed by the feuers and ſub-feuers 
thereof, and John Campbell, the bailie named by the ſuperior 
« or baron of Greenock, acted illegally in ſo far as they exerciſed 
Ja higher juriſdiction than that of baron-bailies ; and that they 
«© and their ſucceſſors in office are not entitled to exerciſe an 
higher juriſdiction than that of: baron-bailies, as laid down by 

20 Geo. II. c. 23.” | | 

A reclaiming petition was appointed to be anſwered, and after- 
wards a hearing in preſence ordered; and upon adviſing the 
cauſe, a conſiderable majority of the Court were of opinion, that 
the charter in the year 1751 could have no effect in the determi- 
nation of the cauſe, as the ſuperior could not confer a juriſdic- 
tion on the burgh of which he himſelf had been previouſly di- 
veſted. 

The queſtion therefore came to be, Whether the burgh was in. 
dependent of the baron, in the ſenſe of the juriſdiction- act, at the 
date of the ſtatute? And on this point there was a conſiderable 
diverſity of ſentiment. 

Several of the Judges thought, that the ſtatute, although not 
very clearly worded, applied only to villages within a ba- 
rony which are not incorporated, and to burghs of barony ha- 
ving no magiſtrate other than a baron-bailie, removable at 
the pleaſure of the baron, not to burghs ſuch as Greenock, 
which, although locally fituated within a barony, are incor- 
porated by charter from the Crown. The erection of ſuch a 
burgh (it was obſerved) is not ſo much intended for the benefit 
of the baron as of the inhabitants. The charter of erection has 
the effect of inſtantly creating a diſtin political corporation ſe- 
parate from the baron, with appendent privileges, which he can 
neither take away nor infringe. For inſtance, he cannot refuſe 
to name bailies, nor can he remove or control them during the 
term of their office; and although he may refign or convey his 
own baronial right, he cannot diſpoſe of the burgh or its privi- 
leges, becauſe he would thus be taking away the Jus quæſitum of 
'the burgeſles. 

On the other hand, a majority of the Court were of opinion, 
that the erection of a burgh of barony within a barony previouſly 
created, is merely.an amplification of the right of the baron, ob- 
tained by his own deſire, and chiefly for his own advantage: 
That the ſuperior of Greenock, before granting the charter 1751, 
not only had the ſole power of naming bailies and of receiving 
burgeſles, but might, even at that time, have for ever reſigned the 
burgh into the hands of the Crown without the conſent of the 
inhabitants: That burghs, in the ſituation of Greenock, had uni- 

f 2 formly 
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formly been conſidered as dependent on the baron; and that, as 
the ſtatute was of a public nature, and had attracted general at- 
tention, it was not to be preſumed, that any of its clauſes would 
have received a conſtruction different from what the Legiſlature 


intended. 


The Court“ adhered.” 


Lord Ordinary, Henderland. Act. Solicitor-General Blair, Rolland, Mont gomes y. 


Alt. Dean of Faculty Erſtine, Cullen, Jo. Clerk. Clerk, Sznclarr. 
R. D. 
— —- .. — — * 4 
Ne CXIX. May 27. 1794. 


JAMES KELL and Others, 


AGAINST 


The STENT-MASTERS and COLLECTOR of the Ceſs in the 
Burgh of Saltcoats. | 


PUBLIC BURDEN. Manufacturers and mechanics in a burgh of barony 
are liable for a proportion of the ceſs paid by it for the communication 
of the privilege of foreign trade. 


HE burgh of barony of Saltcoats in 1710 obtained a com- 

munication of the privileges and trade of the royal burghs, 

=” paying a certain part of the ceſs with which they are bur- 
ened. 

The ſtent-maſters in this burgh had been in the practice of lay- 
ing two-thirds of this tax upon merchants, ſailors, and rope-ma- 
kers, and the other third upon retailers of home commodities, 
tradeſmen, and labourers. | Y 

James Kell, and others, inhabitants of the burgh, moſt of them 
falling under the latter deſcription, preſented a bill of ſuſpenſion 
and interdict, in which they | 


Pleaded: The royal burghs poſſeſſed, till the end of laſt centu- 


ry, the excluſive privilege of foreign trade. This monopoly be- 


ing prejudicial to the public intereſt, the ſtatute 1693, c. 30. 
enacted, that the benefit of trade ſhould be communicated to 
burghs of regality and barony, upon their relieying the royal 

3 burghs 
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burghs of + tenth-of the ceſs formerly paid by them. This bur. 
den ought therefore not to be exigible from the whole inhabitans 
of ſuch burghs, but only from thoſe who are immediately and 
directly beneiited by. thoſe. privileges, of Which it may be conſi- 
dered as the price: And accordingly, the act 1693 authoriſes the 
magiſtrates to appoint ſtent-maſters “ for laying on the burden 
upon the trade, and others who have' benefit by trade';” thy; 
clearly pointing out, that the tax is to be paid only by foreign 
merchants ; the laſt words, © others who bave benefit by trade," 
plainly including only perſons. retailing foreign commodities, who, 
although they do not trade. themſelves, yet derive a direct beneſt 
from it. 

For the ſame reaſon, the ſtatute authoriſes the laws, ſecuring 
the trade to royal burghs, to be put in execution only againſt 
„ ſuch unfree traders in burghs of barony as. ſhall not undertake 
“ for and pay a proportion of ſaid quota.“ 

Farther, the act 1698, c. 20. enacts, © That the ſaid quota and 
« ſubdiviſion being once. ſtated, all perfons, inhabitants of the 
„ ſaid burghs, partaking of the communication, thall be ſtented for the 
„quota appointed,” Now, theſe words, “ partaking of the con- 
* munication,” clearly quality the general words,“ all perſons inha- 
„ bitants,”* as they cannot be ſuppoſed to refer to the immediately 
preceding word, © burghs ;** for the quota could not poſſibly be laid 
on any other burghs except thoſe which had accepted of the 
communication; and therefore it would have been quite ſuper- 
fluous to have ſaid, that the quota was to be laid on © burghs par- 
& taking of the communication.” 

The plea of the ſuſpenders is likewiſe confirmed by the ac 
1698, c. 19. which clearly. ſhews, that the foreign trade was 
meant to be aſſeſſed,” and that every kind of home trade or manu- 
facture might be carried on as formerly without limitation or 
control. | 


Anſwered : It is clear from all the ſtatutes, that it was not any 
particular claſs of inhabitants, but the burghs of regality and 
barony themſelves, which were to be aſſeſſed. Thus, in the pre- 
amble of the act 1693, it is ſtated, © That the convention of 
« royal burghs, Cc. being willing to communicate the benefit of 
e trade, c. in favour of burghs of regality and others that could 
« relieve them of a proportional part of the burden impoled up- 
% on trade, Cc.“ It enacts, ** That ficklike execution ſhall pals 
“ againſt the burghs of regalities, baronies, fc. as is uſed for in- 
„ bringing of the ceſs payable to their Majeſties by the royal 
„ burghs ;” and a ſubſequent clauſe provides for equality in levy- 
ing the burden within the burghs themſelves partaking of the 
communication. The act 1698, c. 19. alſo declares, that there- 
after foreign trade ſhall be © the privilege of freemen ard bur- 
« geſſes of burghs royal, and of ſucb to whom the ſaid privilege 
„ ſhould be communicate.“ = 

It is alſo enacted by the 1698, c. 20. that burghs obtaining the 
communication ſhall be aſſeſſed for their quota,“ as is the uſe in 
„royal burghs:” Now the act 1592, c. 155. provides,“ That 


« all 
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all manner of perſons, inhabitants of burghs, concerned in any 
« manner of traffic, merchandiſe, or having change within the 
« fame, ſall bear their part of all taxes, ſtents and taxations,“ 
dee. And this ſtatute is confirmed by the act 1594, c. 226. 
which enacts, © That the ſamen ſhall be extended to all mer- 
« chants or craftimen, as well free as unfree, that has no other 
« dwelling- place but within burgh,” Wc. 

As, therefore, if the ſuſpenders had reſided in a royal burgh, 
they would have been liable for the tax, it is evident, from 
the proviſion of the 1698, c. 20. that they muſt alſo be lia- 
ble for it as perſons reſiding and having change in a burgh of ba- 
rony which enjoys the communication of trade, 

The ſuſpenders would confine the expreſſion, © others who 
« have benefit by trade,“ in the act 1693, to the retailers of fo- 
reign commodities. But there is nothing to warrant this con- 
ſtruction; for ſuch retailers derive no more benefit by the com- 
munication than craftſmen, or other perſons who carry on any 
ſort of manhfacture. 4 


Obſerved on the Bench Every manufacturer and mechanic derives 
an obvious benefit from the communication of trade, becauſe it 
muſt increaſe his employment, and therefore he ought to pay his 
proportion of the tax. With reſpect to the quantum, a diſcre- 
tionary power is in the firſt inſtance lodged in the ſtent-maſters 
and magiſtrates. If they abuſe it, (which is not alleged in the 
preſent action), this Court will give redreſs, See 16th June 1759, 
Wilſon againſt Magiſtrates of Glaſgow.“ 


The Lord Ordinary had found the letters orderly proceeded. 


The Court unanimouſly adhered, and found the ſuſpenders 
liable in expences *. 


Lord Ordinary, Anterville, For the ſuſpenders, Cullen. 
For the chargers, G. Ferguſſon, Clerk, Sir James Colquhoun. 
R. D. 
Ne xX. 


A ſimilar deciſion was at the ſame time given in the caſe of Gray and others againſt 
the Bailie and Stent-maſters of Dalkeith, 


— 
"UW * 
5 — 


a” 


— rate 2p MS 
te Gear . 8 
mar — 22 . * — — . _ 
= 2 4 . - 


— - em 


268 DECISIONS OF THE N' cRX 


NX. May 28. 1794. 


The COLLECTOR of the Poors Rates in the Pariſh of In 
vereſk, | 


AGAINST 


The MAGISTRATES of Muſſelburgh and Sir ARCHIBALD 
HOPE. 


Poor. — Proprietors of mills, and of coal and ſalt works, are liable to le 
aſſeſſed for the maintenance of the poor. SS - 


IEE heritors and kirk-ſeſſion of the pariſh of Invereſk ſome 
years ago impoſed an aſſeſſment for the maintenance of the 
poor. The magiſtrates of Muſſelburgh, who have mills within 
the pariſh, which they let in leaſe, and Sir Archibald Hope, the 
proprictor of extenſive coal and falt works, alſo within the pariſh, 
refuſed to pay any part of the poors rate for theſe ſubjects. 
The colleQor appointed to levy it brought an action, conclu— 
ding againſt them for a proportion of the aſſeſſinent, correſpond- 
ing to the yearly rent or yalue of theſe reſpective ſubjects, and 


Pleaded : By the act 1579, c. 74. the whole inhabitants of the 
pariſh are to be taxed for the maintenance of the poor, By the 
ſubſequent ſtatutes, 1663, c. 16. and 1672, c. 18. the aſſeſſment 
is directed to be made according to the old extent or valued rent, 
or otherwiſe, as the major part of the heritors ſhall agree. And 
this diſcretionary power of aſſeſſment is further confirmed by 
two acts of the Privy- council in 1692 and 1693, (Statute Law 
Abridged, voce Vagrant, p. 389.), in which the heritors and 
kirk-ſeſſion are ſimply authoriſed to lay on ſuch an aſſeſſinent as 
may be ſufficient, without being confined to any rule. | 

Their powers being thus ample, it ſeems to be a queſtion of 
equity and common ſenſe, in what proportion thoſe having intereſt 
in the pariſh ought to be aſſeſſed? Of conſequence, with the ex- 
ception of perſonal property, as being too uncertain to admit of 
fixed eſtimation, the rule will be, that each individual ſhould con- 
tribute preciſely according to the emolument that accrues to him 
from his property; Wallace, 19th January 1773, Collector of 
the aſſeſſinents of Weſt-kirk Pariſh againſt Fraſer. There 1s 
no ground for diſtinguiſhing between an heritor, whole re- 


venue ariſes from the fruits of the ſurface, and another who 
2 derives 
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derives his income from mines under it. Neither is there 
any reaſon why ſalt-works, from which a determinate and va- 
juable revenue is derived, ſhould not be rated; and mill-rents 
cannot be conſidered in a more favourable light than thoſe which 
ariſe from lands or houſes. 

In England, coal-mines are rated by particular ſtatute, 43 Eliz. 
c 2.; and it is indiſputable, that there, mill- rents and ſalt-works 
would alſo be ſubject to aſſeſſment; Queen againit Barker, H. 5. 
Ann. Lord Raymond, 1280; King and Whitney, Burrows 2634 ; 
King againſt Hill, 17 Geo. III. Couper's Reports 613, King ver/#s 
Millar; Couper 619. 3 Dalton 165. 


Anſwered The act 1579, c. 74. is no doubt ſufficiently broad to 
include the ſubjects in queſtion; but it never was in force. In 
landward pariſhes, its powers were conferred on a © judge to be 
« conſtitute be the King's commiſſion,“ who was never named, 
and therefore they cannot be exerciſed. 

Under the act 1663, no ſubjects are rateable except ſuch as pay 
ceſs to Government; but it will not be pretended, that any of 
thoſe in queſtion are in that ſituation. The clauſe of the ſtatute, 
giving a diſcretionary power to the heritors, relates to the mode 


of raiſing the aſſeſſinent, not to the /ubjefts upon which it is to be 


laid, And accordingly ſuch was the import of the judgment in the 
caſe of the Weſt- kirk againſt Fraſer. It is indeed impoſſible that the 
Legiſlature could mean to give the heritors a right to transfer the 
tax from one ſubject to another, although it may very properly 
be ſuppoſed to have delegated to them a power of varying the 
mode of levying it, as circumſtances might require. 

It was ſeparately pleaded for Sir Archibald Hope, That there 
was no inſtance in Scotland where either collieries or ſalt-works 
had been aſſeſſed; and that the ſpecification of coal-mines in the 
Engliſh ſtatute was a proof, that they could not by implication 
have been ſubjected to the tax. 


The Lord Ordinary reported the cauſe on informations. 


Obſerved on the Bench: The diſcretronary powers veſted in the 
heritors by the ſtatute 1663, are ſuthciently broad to reach coal- 
works and the other ſubjects under conſideration ; and as all of 
them add greatly to the number of poor, it is reaſonable that 
they ſhould contribute to their maintenance. In rating mills, 
however, a conſiderable deduction ſhould be made from the rent 
tor repairs. 


The Court unanimouſly pronounced the following judgment : 


Find, That the coal-works, ſalt-works, and mills in queſtion, 
are liable to be aſſeſſed for the maintenance of the poor; re- 
* mit to the Lord Ordinary to proceed accordingly, to hear par- 
ties further upon the mode or rate of aſſeſſinent, and the parti- 
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* cular circumſtances of each caſe, and to do as he ſhall {ee 
* __ 


Lord [Oui Craig. AQ. F. raſer-Tyther, Davidſon. 
For the Magiſtrates of Muſſelburgh, G. Ferguſſon. 
For Sir Archibald Hope, Hope. 


N* CXXI. June 3. 1794. 
HUGH CRAWFORD, and Others, 


AGAINST 


JOHN WILSON, and Others. 


PuBLIic BURDEN.—The houſeholders in a country village are indiſcri- 
minately liable to the burden of having ſoldiers billeted upon them. 


EITH is a country village in the county of Ayr, conſiſting 

of nearly 800 inhabitants. Since the year 1787, from 

thirty to forty ſoldiers have generally been quartered there, and 
lately the number was increaſed to eighty. 

After various methods of billeting them had been tried and 
abandoned, two of the Juſtices of Peace of the county autho- 
riſed a committee of the inhabitants to ſuperintend this branch 
of the police. 

John Wilſon, the billet-maſter appointed by them, granted 
billets on all the inhabitants indiſcriminately, ſchoolmaſters, wi- 
dows, unmarried women, and paupers, excepted. 

Hugh Crawtord, and others, ſtyling themſelves a committee of 
the private inhabitants, preſented a bill of ſuſpenſion and inter- 
dict, praying the Court to prohibit the billeting of ſoldiers upon 
them and their conſtituents. They admitted, that in caſes of 
tranſient quarters, or of emergency, this burden muſt fall on all 
claſſes of the inhabitants; but they contended, that in the ordi- 
nary caſe of local quarters, it ſhould be confined to innkeepers 


and dealers in proviſions &; and 


Pleaded At common law, every man is entitled to the exclu- 


five poſſeſſion of his own houſe. The billeting of ſoldiers * any 
4 perſon 


VUnder this laſt denomination, they ſeem to have included © butchers, bakers, candle- 
4 makers, grocers, huckſters, meal-mongers, and common cow-keepers.” 


: S* 
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erſon except innkeepers, who are obliged to furniſh quarters to all 
the lieges, is a limitation of this privilege introduced by poſitive ſta- 
tutes, and cannot go beyond their enactment. Now, the only ſtatu- 
table proviſions previous to the Union, relating to this ſubject, are 
the acts of Convention 1667 and 1678, and the acts of Parliament 
1681, c. 3. 1689, c. 32. and 1690, c. 6. 1693, c. 4. 1695, c. 33. and 
1698, c. 9. all of which either prohibit free quartering altogether, or 
allow it only on dealers in liquors or proviſions. And the annual 
mutiny- bill declares, that it ſhall only be lawful to quarter ſoldiers 
in Scotland in ſuch and the like © places and houſes,” as they might 
have been quartered by virtue of the laws in force at the time of 
the Union; which evidently implies, that certain houſes were ex- 
empted, and theſe could be no other than thoſe of the private in- 
habitants. Accordingly, they have poſſeſſed this immunity by 
the immemorial and uniform uſage of almoſt every conſiderable 
town in Scotland, and it has allo been recogniſed by the deci- 
ſions of the Court; roth February 1785, Procurators of Glaſgow 
2cainſt the Magiſtrates *; Fac. Coll. 6th February 1789, Earl of 
Wemyſs, and others, againſt the Magiſtrates of Canongate. 

Beſides, it is reaſonable in itſelf, that innkeepers, and thoſe 
who ſell proviſions, ſhould be primarily ſubjected to this burden, 
as they derive an obvious benefit from the dealings of the ſol- 
diers. 


Anſwered : The only ſtatute of any conſequence regulating the 
billeting of ſoldiers, is the 1698, c. 9. which ſubjects to this bur- 
den perſons of all deſcriptions living in burghs or market-towns, 
while it frees from it tenants diſperſed in the country, an exemp- 
tion which ſtrengthens the general rule. 

But even although in common caſes ſoldiers ſhould only be 
billeted on certain deſcriptions of perlons, yet in times of war, 
like the preſent, which render a larger military eſtabliſhment ne- 
ceſſary for the defence of the country, every perſon muſt bear a 
ſhare of the burden. 

The advantage which innkeepers and dealers in proviſions 
derive from ſoldiers is exceedingly trifling ; and at any rate, 
merchants, ſhoemakers, tailors, Oc. all of whom come under the 
deſcription of private inhabitants, are fully more benefited by their 
dealings, 


The Lord Ordinary took the cauie to report on the bill, with 
anſwers and replies. 


The Court were clear, that Beith, not being even a burgh of ba- 
rony, and all the inhabitants being nearly of equal rank, there 
was not the ſmalleſt ground for any claſs of them pleading im- 
munity from the burden in queſtion. 

Several of the Judges doubted the propriety of the deciſion in 
the cafe of the Canongate in 1789, exempting inhabitants of a 
ſuperior 


Not collected. 
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ſuperior rank, and altogether unconnected with trade. In Eng. 
land (it was obſerved) the whole of this burden is no doubt pla. 
ced upon innkeepers. But there it is impoſed upon them b 
ſpecial ſtatute, and they know preciſely what they have to ex. 
ped when they chooſe that line. In this country, however, no 
ſuch ſtatutable regulation has ever exiſted ; and beſides there are 
not a ſufficient number of inns to accommodate the troops. Since 
therefore part of the burden muſt fall on the private citizens, it 
ſhould be ſhared among all ranks with the moſt perfect equality, 
In fact, it is more feverely felt by a tradeſman, who in many 
caſes has but a ſmall houſe, than by a gentleman of fortune, who, 
if he does not incline to have ſoldiers in his family, can afford to 
provide them with quarters elſewhere. Accordingly, in a caſe 
from the Calton of Glaſgow in 1779 *, the Court were of opinion, 
that no diſtinction ſhould take place among the different claſſes 
of inhabitants. A contrary judgment was indeed given, both in 
the caſe of the Procurators of Glaſgow in 1785 and in that from 
the Canongate in 1789. The former however went very much 

7 on ſpecialties. The latter, and the caſe from the Calton of Glaſ. 
gow, are therefore in fact the only two judgments upon the gene- 
ral point ; and as they received oppoſite determinations, the que- 
ſtion may ſtill be conſidered as open for future diſcuſſion. 


The Court refuſed the bill. 


Lord Ordinary, Methven. For the ſuſpender, Green/hzelds, 
Alt. Geo. Ferguſſon. 
2 R. D. 
— Rr ——— 
Ne CXXII. June 6. 1794. 


JAMES HARDIE DOUGLAS, and Others, 


AGAINST 


The TRUSTEE for the Creditors of Thomas Hay. 


AS$SIGNATION, Tack, COMPETITION.— ow far an aſſignation to 4 
ſub-leaſe, in ſecurity of debt, intimated to the principal leſſee, but on 
which no poſſeſſion has followed, is a valid ground of preference 
competition with perſonal creditors of the cedent ? | | 


FTTYHomas Hay granted aſſignations of a ſubleaſe of a farm 
poſſefled by him to James Hardie Douglas and two other 


creditors, as a further ſecurity for debts due to them. None of 
the 


» Not collected. 2 
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the aſſignees entered into poſſeſſion, Upon Hay's being made 
bankrupt, in terms of the act 1696, two of them intimated their 
rights to the principal leflze ; the other did fo, ſoon after, but not 
till Hay had executed a truſt-deed in favour of his creditors. The 
deed declared, that the rights and preferences which creditors 
had already acquired ſhould not be affected by it. 

The truſtee having fold the ſubleaſe, brought a multiple-poind- 
ing againſt the creditors, that their claims on the price might be 
aſcertained. The aſſignees, none of whom had acceded to the 
truſt, claimed a preference. The other creditors had executed 
no diligence againft the eſtate of the bankrupt. The truſtee for 


their behoof 


Oljected: An aſſignat ion to a ſubleaſe is ineffectual in a competi- 
tion of creditors, unleſs it has been followed by poſſeſſion; Erſk. 
b. 3. tit. 5. $ 5. 3 Bank. b. 3. t. 1. 16.; Stair, b. 3. t. 1. $8. In- 
timation to the principal leſſee, even although not liable to the 
objection of having been made after the bankruptcy of the ce- 
dent, cannot ſupply its place. The ſole object of intimation is to 
prevent a debtor from making payment to his creditor after the 
latter has transferred his right; but the principal leſſee, inſtead 
of having any thing to pay to his ſubtenant, has rent to receive 
from him. It would be dangerous to allow latent deeds, like the 
preſent, to give a preference over creditors who had contracted 
with their debtor on the faith of his being ſtill proprietor of the 
ſubject. An aſſignation of moveables, without transference of 
poſſeſſion, is preſumed to be colluſive, and is therefore ineffectual 
in a competition of creditors. Kames's Eluc. art. 2. The ſame 
rule ſhould apply to a leaſe, which is a mere perſonal right, al- 
though by ſtatute made effectual againſt fingular ſucceſſors. 


Anſwered : The truſtee is in no better ſituation than the perſo- 
nal creditors for whom he acts. His right 1s derived, not from 
any legal diligence affecting the ſubject, but from a voluntary 
deed executed by a bankrupt after two of the aſſignations were 
intimated ; and which deed was not completed by intimation, or 
by any public act equivalent to it, till the other aſſignation had 
likewiſe been intimated. At the time the truſt-deed was execu- 
ted, the aſſignees were entitled to have entered into poſſeſſion; 
and they would have done ſo, if the truſt-deed had not expreſsly 
declared, that it ſhould not affect the rights or preferences which 
creditors had already acquired. 

An aſſignation to a leaſe not followed by poſleſſion, may per- 
haps be inſufficient to prevent the ſubject from being carried off 
by a more complete right; but there is no reaſon why it ſhould 
not convey a valid perſonal right. A leaſe is in reality a perſo- 
nal contract between the landlord and tenant ; and when the lat- 
ter is allowed to aflign, the aſſignation, as in the caſe of any 
other perſonal ſubject, is completed by intimation to the only 
other party concerned, i. e. to the landlord, or, as in this caſe, to 
the principal leſſee. The preſumption of colluſion from an afſig- 
nation retenta paſſeſione, holds only in moveable ſubjz&s ; Forbes, 
27th July 1708, Boigs againſt Watſon. 
| | 3 2 The 
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to 


The'bankruptcy of the debtor is no objection to the intimg. 
tion, as no diligence had been raiſed againſt his eſtate by the 
other creditors. Indeed, intimation was altogether unneceſſary 
in this caſe; for although in competitions between different a. 
ſignees, the preference depends upon the date of the intimation 
in thoſe between aſſignees and other creditors, the former rank 
according to the dates of their aſſignations; 8th July 1783, Hay 


againſt Sinclair *, 


The Lord Ordinary ſuſtained the objections to the intereſt of 


the aſſignees, as being © aſſignations to a leaſe retenta Poſſi/ſione 
(0 . * . 0 : I 
and not intimated till after the bankruptcy of Thomas Hay.“ 


A petition againſt this interlocutor was followed with anſwers, 
The Court ordered memorials ; upon adviſing which, it was 


Obſerved on the Bench The truſt-deed is reducible on the act 
1696 ; at any rate, it was not intended to affect the rights which 
creditors had already acquired. The allignees muſt therefore be 

referred to the truſtee. 

Poſſeſſion is ſo far eſſential to the conveyance of a leaſe in ſe. 
curity of debt, that without it the aſſignee has only a perſonal 
right, conſequently a ſubſequent aſſignee or adjudger getting firſt 
into poſſeſſion would be preferred. At the ſame time, were a proceſs 
of adjudication to be brought, the aſſignee might inſiſt to be put 
into poſſeſſion before the right of the adjudger could be completed, 
and a ſummary application to the Judge Ordinary to that effect 
would be competent. 

The intimation in the preſent caſe had no effect in completing 
the right. When the principal leſſee aſſigns his leaſe, the right 
of the aſſignee is completed by intimation to the ſubtenants, re- 
quiring them to pay their rents to him; when again the ſubtenant 
is the granter of the aſſignation, the right of the aſſignee can only 
be completed by actual poſſeſſion of the fubject, though, in the 
mean time, an intimation to the principal leſſee may be proper in 
order to render the tranſaction public. It is no objection to the 
intimation, that it took place after the bankruptcy of the cedent, 
That event does not prevent creditors from taking any ſtep for 
their own ſafety which can be done without the intervention of 


their debtor. 


The Lords, by a conſiderable majority, © altered the interlo- 
« cutor reclaimed againſt, repelled the objections to the intereſts 
produced for the petitioners,” (aſſignees), © and preferred 
them upon the funds in medio ariſing from the ſale of the leaſe.” 


A reclaiming petition was refuſed without anſwers on the 24th 


June 1794. 


Lord Ordinary, Stonefield. For the aſſignees, David Wilkamſcn. 
Alt. Montgomery. 
D * D 0 


Not collected. 
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No XXIII. June 6. 1794. 


THOMAS BRISBANE, 


AGAINST 


LORD SEMPILL. 


SUPERIOR and VASSAL.—CLAUSE.— fingular ſucceſſor found liable 
in a year's rent for his entry, although by the original charter, convey- 
ing the lands to heirs and aflignees, it was provided, that ſo often as 
the lands ſhould fall into the hands of the ſuperior, © by reaſon of life- 
« rent, eſcheat, non-entry, or otherwiſe for whatſomever occa- 
“ fion,”” they were of new to be made over to the vaſjal and © his 
“ foreſaids,”” on payment of two ſhillings Scots money. 


N 1705, John Briſbane diſponed the eſtate of Biſhoptown to 
John Walkinſhaw, his heirs and afſignees. 
The diſpoſition, znter alia, contained the following clauſes : 
© The ſaid. lands of Biſhoptown, Cc. to be holden of me, my 
« heirs and aſſignees, in feu- farm and heritage for ever, for pay- 
ment to me and my foreſaids of the ſum of twelve pennies 
« Scots money, in name of feu-duty, yearly at the term of Whit- 
« funday, beginning the firſt term's payment thereof at the term 
* of Whitſunday next to come, and the heirs of the {aid John 
« Walkinſhaw, doubling the foreſaid feu-duty the firſt year ot 
« each of their entries to the foreſaid lands; and the fingular 
« ſucceſſors of the ſaid John Walkinſhaw being obliged for pay- 
ment to me and my foreſaids of the ſum of the firſt 
« year of each of their entries to the ſaid lands, in ſatisfaction 
„of all farder that can be exacted or craved by me and my 
© foreſaids forth of the ſame.”” | 

The ſcored blank in this clauſe is thus taken notice of in the 
teſting clauſe: © And it is further declared, That the blank left 
for filling up the compoſition to be paid for the entry of ſingular 
« ſucceſſors, is, with conſent, ſcored, as above, before ſubſcrip- 
mon.” | 

After the procuratory of reſignation, and other uſual clauſes, 
the deed proceeds : 

* As allo I the ſaid John Briſbane binds and obliges me and 
* my foreſaids, that how oft att any tyme hereafter the lands 
« and others foreſaid, or any part thereof, ſliall fall in the 
* hands of me and my foreſaids, as immediate ſuperiors thereof, 
by reaſon of liferent, eſcheat, non-entrie, or etherways for what- 
* ſomever other occaſion, als oft of new again to, make over and 
* diſpone the ſame to the ſaid John Walkinſhaw and hg fore/azds, 
* they 
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« they paying to me and my foreſaids the ſum of 7709 ſhillings 


Sols money each of the ſaid times for granting the ſaid rights, 


«© and being at the expences of drawing and forming thereof, 
and relieving me and my foreſaids of the cauſes for which it 
* ſhall happen their ſaid eſcheats to fall; and binds and oblige; 
me and my forefaids,-that we ſhall not, at any time hereafter, 
« lye out unentered of the ſaid lands, to the prejudice of the ſaid 


John Walkinſhaw and his foreſaids; and that we ſhall free and 


« relieve them of all damage that they or any of them can ſu— 
ſtain through the ward or relief of the ſaids lands, or other. 
„% ways whatſoever manner of way, through their holding the 


„ ſumen of me and my foreſaids.”” 


Lord Sempill having acquired the eftate by a ſingular title, 
Thomas Britbane, the heir of the original diſponer, brought a de- 
.clarator of non-entry, where the queſtion came to be, whether 
Lord Sempill, as a ſingular ſucceſſor, was liable for payment of a 
year's rent for his entry, or if he was entitled to be entered for 
two ſhillings Scots money, in terms of the above mentioned 
clauſe. The defender 


Pleaded : 1/7, The original diſpoſition to John Walkinſhaw be— 
ing granted to him, his heirs and a/jignees, and not only the 
[clauſe in queſtion, but the whole intervening clauſes, being con- 
ceived in favour of him and © his fore/aids,” theſe words are in 
all reſpects equivalent to a repetition of the phraſe “ heirs and 
* a/fignees,”” and of courſe, as an aſſignee, the defender is entitled 
to an entry, on payment of the above taxed ſum, | 
_ 2dly, The obligation on the ſuperior, contained in the clauſe 
above mentioned, is ſufficiently broad to comprehend every poſ- 
ſible caſe in which an entry could be required, either by an heir 
or a fingular ſucceſſor. | 


Anſwered : It was not till the 20 Geo. II. that the ſuperior was 
obliged to enter voluntary diſponees, and by that ſtatute he got a 
year's rent as a compenſation for this innovation on his right. 
His title to exact it is conſidered as one of the eſſential and inhe- 
rent rights of ſuperiority, and every limitation of it is held fric- 
tiſſime interpretationts, Macdowall, b. 2. t. 4. § 34. and is never to 
be preſumed from any equivocal expreſſion in the original charter. 
The ſole purpoſe of the above mentioned clauſe was to provide 
againſt the ſuperior's taking any advantage of the lands falling into 
his hands by a feudal delinquency. it ſays not a word of fingu- 
lar ſucceſſors, and was never meant to remit the compoſition due 
on their being received. Accordingly, in many caſes, where the 
clauſes founded on were much more favourable for the vaſſals 
than' the one in queſtion, the ſuperior has been found entitled to 
a year's rent; Fac. Coll. 2d February 1769, Magiſtrates of 
Inverneſs againſt Duff; Falc. 25th July 1751, Salmon againſt 
Boyd; December 1789, Mercer againſt Grant; July 1791, Duke 
of Queenſberry againſt Smith; 1778, Sir W. Hamilton againſt 
Earl of Lauderdale *, a 

The 


* The three laſt caſes not collected. E 
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| June 1794. 
The Lord Ordinary reported the cauſe on informations. 


The Court were clear upon the grounds ſtated for the purſuer, 
that the entry of ſingular ſucceſſors was not taxed by the char- 
ter in queſtion. It was further obſerved, that the circumſtance 
of the parties having agreed to ſcore the blank which had origi- 
nally been left for the purpoſe of filling up a fixed compoſition, 
to be paid on the entry of a ſingular ſucceſſor, afforded addi- 
tional evidence that they meant to leave that matter to be regu- 
lated by the common law, and that the general clauſe founded on 
by the defender was intended ſolely to provide againſt the lands 
remaining with the ſuperior, in conſequence of a feudal delin- 


quency» | 
The Court found, That Lord Sempill was not entitled to be 


entered as a ſingular ſucceſſor in the lands in queſtion, but up- 
on payment of a year's rent, in terms of the ſtatute of the 


« 20th Geo. II.” 


Lord Ordinary, Juſtice-Clerł. Act. Honyman. Alt. Deas of Faculty Erſtine. 
Clerk, Home. a 
| R, D * 


No XXIV. June 10. 1794. 
The MINISTER of Kingſbarns, 


AGAINST 


The Honourable HENRY ERSKINE, and Others. 


GLEBE.—Temporal lands cannot be deſigned for a glebe in a pariſh in 
which there are church-lands, however diſtant they may be from the 


manſe. 


* pariſh of Kingſbarns was in 1631 disjoined from the 
pariſh of Crail. A manſe and offices were built for the mi- 
_ of the newly erected pariſh, but no glebe was deſigned for 

im. 

The preſent incumbent having applied to the preſbytery for 
the deſignation of a glebe, they aſſigned for this purpoſe four 
acres of temporal lands lying contiguous to his manſe. There 
are church lands in the pariſh, but the neareſt of them are diſtant 


from the manſe at leaſt three quarters of a mile. 
| 4A The 
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The proprietors of the temporal lands brought a ſuſpenſion of 
the proceedings of the preſbytery, in ſupport of whoſe ſentence 
the miniſter | | 


Pleaded The object of the Legiſlature in allotting a glebe to 
every miniſter of a country pariſh, was to provide him with all 
thoſe articles in kind, which are requiſite for the accommodation 
of his family; and to anſwer this end, the glebe ſhould be in 
the immediate vicinity of the manſe and offices. With this 
view, the acts 1572, c. 48. and 1592, c. 116. declare, that the 
glebe ſhall be deſigned from land © lying contigue or maiſt eweſt” 
to the manſe ; and the act 1606, c. 4. that if there is no arable 
land near the manſe, paſture land ſhall be given to the miniſter, 
rather than that he ſhould be ſubjected to the hardſhip of ha- 
ving his glebe at a diſtance. 

'The ad of Convention 1644, c. 31. ſtill more effectually pro- 
vided for its adjacency. And from the act 1663, c. 2 f. it ap- 
pears, that ſo much was it conſidered as a fixed point that the 
glebe ſhould be near to the manſe, that the Legiſlature thought 
it neceſſary to adopt a regulation of the act of Convention 1649, 
c. 45. exempting incorporated acres in towns from being deſigned 
for that purpoſe, upon the heritor's giving other lands neareſt to 
the kirk. 

In no ſtatute is it ſaid, that where there are church-lands in 
a pariſh, temporal lands cannot be deſigned. On the contrary, 
the 1649, c. 45. expreſsly enacts in general terms, that where 
glebes are ſituated at an inconvenient diſtance, new ones ſhall be 
deſigned, within a quarter of a mile from the manſe, without 
making any diſtinction between church and temporal lands; and 
although this ſtatute, as well as the 1644, c. 31. fell under the 
reſciſſory act in 1661, yet both were virtually renewed by the 
1663, c. 21. where its words are nearly adopted. Theſe acts of 
Convention, accordingly, are held by all our lawyers to be ſtill 
in force, and on this ground alone it has long been eſtabliſh- 
ed, that where there are no church-lands in the pariſh, temporal 
lands may be deſigned, in terms of the act 1644. 

It is no doubt true, that the acts 1572, c. 48. and 1593, c. 165. 
mention church-lands as thoſe out of which glebes are to be de- 
ſigned, but the ſtatutes founded on by the charger are of much 
later date. Beſides, at the Reformation, and recently after, it 
was ſufficient for the Legiſlature to declare, that glebes ſhould be 
given out of church-lands, becauſe, in the pariſhes then exiſting, 
there were generally plenty of ſuch lands the moſt fertile in the pa- 
Tiſh. But, when in conſequence of the various commiſſions appoint- 
ed in the beginning of the laſt century, the old diviſions of pariſhes 
were much altered, many new ones erected in which there were 
no church-lands at all, and in building churches and manſes, the 
conveniency of the pariſhioners was more ſtudied than that of the 
miniſter, (1021, c. 5.) the regulations of the ſubſequent ſtatutes 
authoriſing the deſignation of temporal lands became neceſſary. 

Were the doctrine of the ſuſpender well founded, it would fol- 
low, that if there were only four acres of church-lands in the pa- 


Tiſh, and each at a diſtance from the reſt, the charger muſt take 
: them 
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them as his glebe, which ſurely could never be the intention of 
the Legiſlature ; fee Fount. 27th December 1709, Linnen againſt 
Baillie ; 6th December 1710, Potter againſt Ures; 31ft January 


1712, Steel. 


Anſwered : Although the ſtatute 1563, c. 72. made no diſtinction 
between eccleſiaſtical and temporal lands, it is plain that in conſe- 

nence of it miniſters got right to glebes only in thoſe pariſhes 
where before the Reformation the parſon or vicar had enjoyed thar 
accommodation. Accordingly, the act 1572, c. 48. made to explain 
it, expreſsly appoints the new glebe to be deſigned out of the old 
one, the conſequence of which was, that although there were 
church-lands within the pariſh, no deſignation could take place, 
unleſs there was an old glebe; Mackenzie's Obſerv. on James VI. 
Parl. 3. c. 48.3 Durie, 11th February 1631, Miniſter of Inver- 
keithing againſt Kerr. The act 1592, c. 116. extended the privi- 
lege of a manſe and glebe to thoſe pariſhes where there had been 
none before, provided there were in the pariſh lands formerly be- 
| longing to cathedrals or abbeys, out of which they could be de- 
ſigned, The act 1593, c. 165. was the firſt which gave the clergy 
in general a right to them out of any kirk-lands in the pariſh ac- 
cording to the order therein laid down. 

As, however, 1n terms of this ſtatute, the miniſter might be 
obliged to take his glebe out of lands at a diſtance from his manſe, 
while there were others belonging to a more favoured order of the 
clergy in his immediate neigbourhood ; the act 1606, c. 7. pro- 
vided that miniſters ſubjected to this hardſhip ſhould be entitled 
to 16 ſoums of graſs, © and that of the maiſt commodious and 
« beſt paſturage of ony ir- lands lyand next adjacent and maift 
* neareſt to the ſaid kirks.”” 

The act of Convention 1644 declared, that it ſhould be compe- 
tent to deſign manſes and glebes out of t:rt-lands, in terms of the 
act 1593, and where there are no &:r74-lands within the pariſh, or 
when the ſame are mortified to univerſities, ſchools, or hoipitals, 
that it ſhould be lawful to deſign them out of temporal lands. 

The act 1649, when it provides that glebes inconvenient from 
their ſituation ſhould be changed, and new ones deſigned within 
a quarter of a mile from the manſe, applies only to the caſe where 
there were church-lands to be found within that diſtance, At any 
rate, both theſe acts of Convention 1644 and 1649 are now reſcind- 
ed. Neither does it follow from the act 1663, c. 21. declaring 
that incorporated acres are not to be defigned for glebes, that tem- 
poral lands are to be ſubjected to that burden, when their fituation 
renders them moſt convenient for the miniſter. Accordingly, 
in conſiſtency with this view of the ſtatutes, it is a point ſettled 
by the opinions of all our law-writers, and by the deciſions of the 
Court, that temporal lands can be allocated only where there are 
no church-lands in the pariſh ; Stair, b. 2. t. 3. $49.3 MDowall, 
b. 2. t. 8. $126.; Erſk. b. 2. t. 10. 9 59.; Durie, 13th July 1636, 
Lamond againſt Bennet; Stair, 6th February 1678, Lord Forret 
againſt Maters ; Dit. vol, 1. p. 351; July 22. 1622, Nicolſon 
againſt Porteous. | 

The 
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The advantages ariſing to the miniſter from the oppoſite doc. 

trine are much exaggerated, at any rate, fuch views cannot he 

attended to in oppoſition to the enactments of the Legiſlature, 
The Lord Ordinary reported the cauſe on informations, 


The Court were much divided in their ſentiments. Several of 
the Judges were of opinion, that where the church-lands in a pariſh 
| lie at an inconvenient diſtance, miniſters are entitled to have their 

. glebe deſigned out of temporal lands. The Legiſlature, (it was ob. 

ſerved), certainly did not intend that the clergy ſhould be obliged 

| to let them in leaſe to a tenant, which would often be the inevitable 
conſequence of the ſuſpender's doctrine. The act of Convention 
1649 clearly implies, that temporal lands were ſubjected to this 
burden, and that the miniſters of all landward pariſhes were to 
be provided in glebes near to their manſes and offices; and al. 
though the ſtatute 1663 is ſhortly expreſſed, the ſame concluſion 
may fairly be drawn from it, eſpecially if the practice over Scot- 

i land is to have any weight in its explanation, where a ſingle in- 

4 ſtance will ſcarcely be found of a miniſter having his manle and 

offices at the diſtance of a mile from his glebe, which neverthe- 

leſs muſt frequently have occurred, if it had been underſtood that 

W - he might have been obliged to accept of church-lands, however 

[| remote, if within his pariſh. 

On the other hand, a majority admitted the hardſhip on the mi- 
niſter, but were of opinion, that as in this queſtion the power 
of the Court aroſe entirely from ſtatutes, they were bound to ad- 

here to their ſtrict letter, and that on a ſound conſtruction of 

them, church-lands in ſuo ordine, when within the pariſh, muſt in 
the firſt place be deſigned, eſpecially as this was the opinion of 

'Stair, whoſe authority muſt have great weight in all caſes like the 
reſent, which turn upon the conſtruction of our older ſtatutes, 
and where the point is not ſettled by a train of deciſions. 


The Court, by a narrow majority, found, that the lands alloca- 
ted by the preſbytery, being temporal lands, are not liable to be 
deſigned when there are church-lands in the pariſh ; and there- 
fore ſuſtained the reaſons of ſuſpenſion of that deſignation. 


On adyiſing a reclaiming petition with anſwers, the Court ad- 
hered. 


Lord Ordinary, Monbeddo. For the Charger, Tait, James Clerk, Monypenny. 
For the Suſpenders, Dean of Faculty Erſtine, D. Cathcart. Clerk, Home. 


R. D. 


No CXXV. 
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V CXXV. June 17. 1794. 
The CREDITORS of Alexander Hay, 


AGAINST 


JAMES FLEMING. 


ADJUDICATION, —23 Geo. III. c. 18. 5 5,—Oljefion to the intereft 
of a creditor who had been conjoined in a proceſs of adjudication, 
that he had produced, as his grounds of debt, a copy of a bill, and no- 
torial proteſt taken on it, but not the original bill itſelf, ſuftained, 
although all objections were reſerved contra executionem. 


LExAaNDER Hay, merchant in Canada, became bankrupt in 
1786, In ſummer 1787, an adjudication was led againſt 
his eſtate in Scotland. When a year from its date was almoſt 
expired, the attorney of James Fleming, merchant in London, 
craved to be conjoined in a ſubſequent adjudication then brought, 
and produced as his grounds of debt a copy of a bill, a notorial 
proteſt taken on it in London, the account atteſted by the debtor 
in payment of which the bill was granted, and an affidavit on 
the verity of the debt made before a magiſtrate. The bill itſelf 
had been ſent abroad, in hopes of procuring payment. A de- 
cree of adjudication was accordingly obtained, in which all ob- 
jections were reſerved contra executionem. 
The bill itſelf was afterwards produced, 
In the ranking of Hay's creditors, it was 


OHected to this intereſt: 1mo, The 23 Geo. III. c. 18. {s5. 
gives the privilege of being conjoined only to ſuch creditors © ag 
are in readineſs for it, and produce the inſtructions of their 
* debts.” Fleming did not come under this deſcription, a copy 
of an alleged bill not being a legal inſtruction of a debt. 

2do, Although Fleming had led a ſeparate adjudication on the 
grounds of debt produced, the objection would have been equally 
ſtrong at common law. It is a ſettled point, that an adjudication can 
proceed only upon a decree of conſtitution, or a liquid written 
ground of debt. Fleming had neither to produce. The object 
of reſerving objections contra executionem is not to enable credi- 
tors whoſe debts are not legally inſtructed to lead adjudications, 
but merely to give time for diſcuſſing thoſe exceptions againſt a 
voucher ex facie valid, which cannot be inſtantly verified; Dict. 
vol. i. p. It. ; 7th March 1794, Creditors of Neil Macneil againſt 


Saddler *. f 
4 B The 


* See No. 113. 
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Anſwered : It was the object of the act of Parliament to give 
the privilege of being conjoined to all creditors, who, had there 
not been danger from delay, might effectually have led ſeparate 
adjudications. The claimant might have done ſo in the preſent 


caſe. The reſervation of all objections contra executionem in the ad. 


judication, muſt have the effect of preventing any objection which 
can be afterwards removed from hurting the diligence. There 
is no good reaſon for diſtinguiſhing the preſent from an objection 


which affects the amount of the debt. The Court have ſuſtained 


adjudications led upon grounds much more exceptionable, as 
upon expired bills, and upon Engliſh and York-building Com- 
pany's bonds, after the lapſe of the long preſcription, allowing 
theſe objections to be removed by ſubſequent productions. 


The Lord Ordinary ſuſtained the objection, in reſpect “ that 
“ by the clauſe of the ſtatute, in virtue of which the reſpondent 
(Fleming) claimed to be conjoined in the 2djudication, and 
% was conjoined, reſerving all objections contra executionem, the 
* creditors only who are in readineſs, and have their grounds of 
debt to produce can be effectually conjoined.”” 


On adviſing a reclaiming petition and anſwers, it was 


Obſerved on the Bench: An adjudication can proceed only up- 


on a decree of conſtitution, or a liquid document. The copy 


and proteſt ſnow that the bill once exiſted, but not that it is reſt- 
ing owing. The caſe may be hard, but this can have no weight in 
a queſtion among creditors. 


The Lords unanimouſly adhered, by two conſecutive inter- 
locutors. 


Lord Ordinary, Dregborn. For the Creditors, M. Roſs. Alt. Maconocbie. 
Clerk, Menzies. | : 
D. D. 


No CXXVI. 
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No CXXVI. | June 21. 1794. 


The TRUSTEE for the Creditors of Robert Rae, 


AGAINST 


ALEXANDER GORDON. 


ConSIGNATION. PROOF. —Conſignation in the bands of a clerk of Court 
may be proved by witneſſes. 


N an action at the inſtance of the truſtee for the creditors of 
Robert Rae, before the Stewart of Kirkcudbright, againſt 

John Milligan, he was ordered to conſign L. 46: 14: 3 in the 
hands of the clerk of court. | | 

It being afterwards diſputed how far this order had been obey- 
ed, Milligan contended, that he had conſigned L. 41 with the de- 
pute ſtewart-clerk, but had retained the reſt on account of a debt 
due to him by Robert Rae. 

The depute ſtewart-clerk had by this time died bankrupt, but 
the principal Stewart-clerk was made a party to the action, and 
Milligan offered to prove by witneſſes, that the confignation had 
taken place. A proof before anſwer was accordingly allowed, 
from which the Stewart, ſatisfied that Milligan's averment was 
true, found him liable only for the balance which he had retain- 
ed in his own poſſeſſion. | 

The truſtee then brought an action againſt the principal ſtewart- 
clerk, for recovery of the money conſigned with his depute, and 
the Stewart having found him liable, he preſented a bill of advo- 
cation, which having been refuſed by the Lord Ordinary, he, in 


a reclaiming petition, 


Pleaded : 1, Conſignation is a judicial act which can be proved 
only by the records of court. Dict. vol. 2. voce Proof, p. 211. 

2aly, At any rate, in this caſe, as relating to a payment of mo- 
ney, parole proof was incompetent, in fo far as the ſum claimed 


exceeded L. 100 Scots. 


Anſwered: 1, The order to conſign is a judicial act, but the 
conlignation itſelf is a private tranſaction between the party who 


makes it and the clerk of court. 
Parole 
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Parole evidence is in many caſes rejected, becauſe in them wri. 


ting is commonly adhibited, and becauſe it was in the power of the 
party to obtain written evidence. But when money is conſigned 
N » 


no receipt is ever given by the clerk. It is indeed general] 
marked in the diet-book, or on one of the ſteps of proceſs, The 


. cuſtody of both is however entruſted to the clerk of court, who 


therefore muſt be anſwerable for the omiſſion. If he ſhould loſe 
any material paper of a proceſs, it would be competent to prove 
by parole evidence, that it had been lodged, and for the ſame 
reaſon the proof taken in this caſe was competent. 

Conſignation is in fact the depoſitation of a certain ſubject for 


certain purpoſes ; and it is a ſettled point, that depoſitation, 


whatever be the nature of the ſubject depoſited, may be proved 
prout de jure; Dict. vol. ii. p. 226. | | 

2dly, The object of this action is not to eſtabliſh a payment of 
money, but a claim of damages on account of malverſation in 


office. 


The Court, upon adviſing the petition, with anſwers, were clear 


that the Stewart's interlocutor was right, both on the compe- 


tency of the proof and merits of the queſtion, and therefore 
unanimouſly © adhered.” a | 


Lord Ordinary, Dregborn. Act. Da. Williamſon. Alt. Alex. Ferguſſon. 
Clerk, Sinclair. 


D. D. 


No CX XVII. 
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N* CXXVII. Fuly 1. 1794. 
THOMAS RYDER and his Attorney, | 


[4 


AGAINST 


The CREDITORS of Hugh Roſs. 


ApJuDICATION.,—HERITABLE and MovEABLE.—IWhere an adjudi- 
cation has been obtained in ſecurity of ſuch termly payments of an 
annuity as ſhould afterwards become due, the arrears between the date 
of the decree and the death of the annuitant go to the heir, 


RS ELIZABETH Ross obtained from her huſband a bond of 

annuity, payable quarterly, in caſe of her ſurviving him, 
Each termly payment was enjoined under a penalty, and was to 
bear intereſt from the time it became due. 

After her huſband's death, ſhe led an adjudication againſt the 
| eſtate of her ſon Hugh Roſs, “ in ſecurity and payment”? of ſuch 
termly annuities as ſhould become due during her life, 

Mrs Roſs afterwards conveyed her perſonal property to Thomas 
Ryder, whom ſhe appointed her executor and truſtee. 

Hugh Roſs was her heir. 

In the ranking of his creditors, it came to be a queſtion, whe- 
ther certain arrears of her annuity which had become due after 
the date of the adjudication, belonged to her heir or executor ? 


The creditors 


Pleaded : It is a ſettled point, that intereft falling due upon a 
debt ſecured by adjudication, goes to the heir; Kilk. 1ſt Decem- 
ber 1738, Ramſay againſt Brounlie ; 16th January 1786, Bai- 
kie againſt Sinclair, Theſe deciſions were given upon the princi- 
ple, that an adjudication is a proper fale of the debtor's eſtate, 
burdened with a power of reverſion, on payment of the principal, 
intereſt and expences, which are thereby all conſolidated into 
one 1ndiviſible ſum. 

The executor 


Anſwered The deciſions of Ramſay and Baikie, and the prin- 
ciples on which they proceeded, are inapplicable to this caſe. Ap- 
priſings were originally ſales under reverſion; and although the 
modern adjudications for debts already due might more properly 
have been conſidered as improper wadſets, yet to prevent the con- 
fuſion which an alteration of practice in that particular would have 
occaſioned, the ſame legal effects have been attributed to them. 
But an adjudication like the "— has no reſemblance to cither. 
| 4 | It 
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It has no legal as other adjudications, and it cannot be redeem. 


ed on payment of any known ſpecific ſum. It cannot therefore 
be conſidered as a ſale, as no price is either paid or fixed on, In 
ſhort, the adjudication in queſtion 1s preciſely of the ſame nature 


with a voluntary infeftment of annualrent, and there is no rea- 


ſon that arrears on the one ſhould be in a different ſituation from 


thoſe on the other. | 


The Lord Ordinary reported the cauſe on informations, 


Obſerved on the Bench An adjudication for future annuities is à 


ſecurity for a conditional debt; but ſo ſoon as they are due, it be- 


comes a ſecurity for a pure one. The lands are then adjudged 
in ſolutum of the arrears, payment of which becomes a condi- 
tion of the reverſion. The intereſt due upon theſe termly pay. 
ments, is likewiſe heritable, upon the principle which has uni- 
formly been conſidered as ſettled by the caſe of Ramſay, Kilk. 


p. 3. 


The Lords unanimouſly “ found, That in virtue of the decreet 
of adjudication obtained by the deceaſed Mrs Elizabeth Roſs, 
“ the annuities in queſtion were rendered heritable property, and 
© now deſcend to the heir.“ 


Lord Reporter, Swinton. For the executor, Hope. Alt. Honyman. 
Clerk, Sinclair. 


D. D. 


N CXXVIII. 
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v. cXXVIII. ö Fuly g. 1794- 
JOHN NEWLANDS and his Tutor ad liten, 


AGAINST 


The CREDITORS of John Newlands, 


Friar, —Where heritable ſubjeAs are diſponed to a father © in liferent, 
« for his liferent-uſe allenarly, and to his children naſcituris in 
« fee,” the fee cannot be attached for the debts of the father. a 


LEXAN DER NEwWLAN PDS, on the 1oth June 1771, diſponed 

certain heritable ſubjects to Lieutenant John Newlands, 

« during all the days of his lifetime, for his liferent-uſe allenarly, 

« and to the heirs lawfully to be procreated of his body, in fee;“ 
whom failing, to his neareſt lawful heirs whatſoever. : 

Alexander Newlands having, before the execution of this 
deed, contracted the diſeaſe of which he died on the 17th July 
1771, it was reducible on the head of deathbed. Having how- 
ever left no heirs, the diſponee, who was his natural ſon, obtained 
from the Barons of Exchequer a gift of ultimus heres of the ſub- 
jects contained in it. - 

The gift was granted preciſely in the ſame terms with the diſ- 
poſition, viz. © Joanni Newlands durant. omnibus ſuæ vitæ die- 
bus, pro ejus vitali redditu ſolummodo, et hæredibus legitime ex 
* ejus corpore procreand. in feodo; quibus deficien. propinquio- 
« ribus legitimis hæredibus dict, demortui Alexandri Newlands 
© quibuſcunque.” | : 

Lieutenant Newlands afterwards became inſolvent, and a pro- 
cels of ranking and fale of his heritable property having been 
brought, which included the ſubjects contained in this gift, John 
Newlands, his eldeſt ſon, preſented a petition, ſtating, That his 
father, under the titles before mentioned, was merely a liferenter, 
or held only a fiduciary fee for his behoof, and therefore praying 
the Court, © to ordain the whole of the ſaid heritable ſubjects to 
* be-ſtruck out of the ſale of the ſubjects belonging to Lieutenant 
* Newlands, in ſo far as concerns the fee of the {aid ſubjects.” 

In oppoſition to this demand, the creditors of Lieutenant New- 
ands 


Pleaded It is an eſtabliſhed maxim of the law, that a fee can- 
not be in pendente, Accordingly, when a right is granted to a fa- 
ther in liferent, and to-his children, na/cituris in fee, an abſolute fee 
is held to be in the father, although, ex figura verborum, he is only 
veſted with the liferent ; Clerk Home, 25th November 1735, Cre- 
ditors of Frog againſt his Children ; Kilkerran, p. 190. v. Fiar, 4th 
February 1741, Lillie againſt Riddell ; Fac. Coll. 29th June 1786, 

| ure 
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Mure againſt Mure ; Bankton, vol. i. p. 658. The Court could 


not find the father to be merely a liferenter, becauſe then the 


tce muſt either have been in pendente till the exiſtence of the chil. 
dren, or muſt have remained with the diſponer, which was clear. 
ly contrary to his intention; in order, therefore, to reconcile 
the will of the teſtator with the principles of our law, they ne. 
ceſſarily determined that the fee becameweſted in the nominal 
liferenter. i 

Such being the principle of the deciſion in caſes where the grant 
is to the father ſimply in liferent, it can make no difference that the 
ſubjects are given, as in the preſent caſe, to the father, for his 
* liferent-uſe allenarly.“ Indeed, the word allenarly is a mere re. 
dundancy of expreſſion, adding nothing to the import of the 
deſtination, as the word liferent has a preciſe and definite mean. 
ing, which can be neither limited nor enlarged by the addition 
of an adverb. 

But, further, even ſuppoſing it had been conſiſtent with lay, 
that Lieutenant Newlands ſhould have only a liferent-right, or à 
fiduciary fee, it cannot reaſonably be preſumed, that ſuch was the 
intention of his father by this deſtination, For, by the ſettlement 
in queſtion, it is clear he intended that his ſon ſhould marry, and 


it is therefore impoſſible to ſuppoſe, that he meant not only to ex- 


clude the terce, but even to deprive him of the power of ma- 


king the ſmalleſt proviſion for his wife or younger children; 


yet theſe are the obvious conſequences of reducing him to a life. 
rent. 

The effects which muſt follow from this interpretation, with 
regard to the ſubject itſelf, are equally anomalous. For inſtance, 
if a church or manſe were to be built, it is not eaſy to aſcertain 
who ſhould pay the aſſeſſment. Not Lieutenant Newlands as life- 
renter, for in that character he could only be liable for the inter- 
eſt of the ſum during his life ; and the ſuppoſed fiar not being in 
exiſtence, it could not be got from him. It may be ſaid, that as 
fiduciary fiar he can grant heritable ſecurity on the property ; 
but there is no clauſe in the deed authoriſing him to do ſo; and, 
beſides, were he allowed to borrow money for alleged neceſlary 
purpoles, there would be an end to the truſt-fee, for, on pretence 
of one uſeful purpoſe, he might borrow the ſame ſum from many 
different on 5, every one of whom might be in optima fide in 
lending to him, and of courſe all their debts would be good a- 
gainſt the eſtate.» On the other hand, to deprive him of the 
power of borrowing money for neceſſary purpoſes, would in many 


caſes be extremely detrimental to the ſubject. 


Farther, ſuppoſing the ſubjects thus ſettled to have conſiſted of 

an heritable or moveable bond, as no act of the diſponer could 
alter the ſituation of the debtor, he would have been entitled to 
pay it to Lieutenant Newlands, who might then have diſpoſed of 
it as he thought proper, and thus entirely defeated the voluntas 


teflatoris. 


In the ſame way, if the eſtate conſiſted of a right to teinds, of a 


wadſet, or of an adjudication, the purpoſes of the deſtination 


mi gbt 
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might have been entirely fruſtrated, by the heritor obtaining a 
file of his teinds, and the reverſer redeeming the wadſct, or ad- 
judged lands. a ; 

Many difficulties would even reſult to third parties from the 

etitioner's plea, For inſtance, if the former proprietor had con- 
tracted debts, his creditors, although their debtor had the unli- 
mited property, could not affect the ſubjects by the ordinary 
forms of diligence, ſuch as by charging the heir to enter, c.; 
or if the liferenter or fiduciary fiar ſhould renounce his right, it 
is not eaſy to diſcover how matters could be ſettled between the 
ſuperior and the fiar in expectancy. 

Beſides, a fiduciary fee is in no reſpect more favourable 
than an entailed one; and, therefore, although old Newlands had 
intended to create ſuch, as he has not done it in expreſs words, it 
is not to be inferred by implication ; 24th November 1769, Ed- 
monſtone againſt Edmonſtone, | 

The petitioner's conſtruction of his grandfather's ſettlement 
appears therefore in every view to be attended with inextricable 
difficulties ; to avoid all which, it has been held in two very ſimi- 
lar caſes, that an abſolute fee is veſted in the nominal liferenter ; 
Fac. Coll. 7th July 1701, Douglas againſt Ainſlie; 1ſt March 
1781, Cuthbertſon againſt Thomſon. 


Anſwered The maxim that a fee cannot be ia pendente, owed its 
origin to the ſtrict ideas formerly entertained reſpecting ward-hold- 
ings, where it was held that a ſuperior could not be deprived of the 
perſonal ſervices of his vaſſal. Even then, however, it was not 
without its exceptions, as in the period between the death of the 
vaſſal and the entry of the heir, or where the deceaſed had prohi- 
bited the entry of the heir alioqui ſucceſſurus, while there remained 
a poſſibility of the exiſtence of one more nearly related to him; 
Dalr. 2d January 1708, Mackenzie againſt Lord Mountſtewart; 
its ſoundneſs has long been doubted, Dirleton, voce Fiar, No. , 10. 
a late writer has ſaid, that it © has no foundation either in law 
Hor in nature,” Erſk. B. 2. tit. 1. § 4. and no bad conſequen- 
ces ariſe to third parties from diſregarding it. 

It is ſufficient for the intereſt of the ſuperior, that a mere life- 
renter is entered; and even if he ſhould have no vaſſal, he gets 
the non- entry duties for his indemnification. The vaſſal ſuffers 
no hardſhip when the fee of the ſuperiority 1s vacant, as he can 
get an entry from his next immediate ſuperior ; and the creditors 
of the anceſtor may attach the eſtate, by directing charges againſt 
the heir alioqui ſucceſſurus. In the caſe, 12th February 1748, 
Gordon againſt the Creditors of Carleton, reported by Kilkerran, 
p. 512. it was found, that the fee remained with the diſponer, 
when at his death the inſtitute fiars were aſcituri, and never after- 
wards exiſted, See alſo Kames, 3d Augult 1756, Forbes againſt For- 
bes. On the ſame principle, a charge given to the heir-at-law will 
be perfectly regular, even where there is a poſſibility of the * 
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and the preſumed will of the diſponer. For although the Court, on 


burden of the liferent, ſurely the heir aliogut ſucceſſurus was the 


father. Long eſtabliſhed practice has given it this technical 


lands was, that his ſon ſhould not have the diſpoſal of the fee. 


299 _ DECISTONS OF THE N*cxxmmn. 


ef the inſtitate flars, as the fee remains in hereditate-jacente of the dil. 
poner, and is deicendible, according to the ordinary rules of ſuc. 
ceilion, tiil there is ſome perſon entitled to take it up, in virtue of 
rhe pertonal right created in favour of the fiars in expectancy, 
\Vhen ſuch fiars exiſt, they will indeed be entitled to ſerve heirs 
of provition to the fee, or to take it directly under the diſpoſition, 
or if the heir alzoqui ſucceſſurus is entered, to compel him to de— 
nude. But ſtill the meaſures taken by the anceſtor's creditors in 
the mean time will be effectual. 

Even if it were admitted that a fee cannot be 2 pendente, it is 
clear, that in the caſes in which it was found that a grant fimply 
in liferent conferred an abſolute fee on the father, the judgment 
did not proceed on this principle, but upon eſtabliſhed practice, 


account of a veceſſitas juris, had been obliged to find that an abſo- 
lute fee remained with ſome perſon in exifence, ſubject merely to a 


perſon entitled to-it, and not the liferenter, had it not been known 
that this was the form of expreſſion uniformly uſed by conveyan- 
cers to veſt the fee in the latter. If the fee had been given to the 
iiferenter, . as the reſpondents argue, merely becauſe it could not 
be in pendente, 1t 1s equally clear, that he muſt have been bound to 
denude in favour of the donees na/cituri, immediately on their 
birth. In no caſe however has his right been ſo reſtricted. 

But, on the other hand, when a ſubject is granted to a perſon 
in liferent allenarly, or for his liferent-uſe allenarly, and to his 
children zaſcituris in fee, then, in conſequence of this taxative 
word allenarly, no further ſubſtantial intereſt than that of a life- 
rent, in the common acceptation of that term, is conferred on the 


meaning; and upon the faith of its receiving this effect, many 
family-ſettlements have been tramed ; Stair, 4th February 1681, 
Thomſons againſt Lawſon ; Fac. Coll. 14th June 1781, Gerrau 
againſt Alexander; 8th March 1791, Roſs againſt Roſſes *. 
It is evident, that the petitioner is under no neceſlity of main- 
taining that a fiduciary fee was veſted in his father for his behoof. 
But were it even neceſſary to have recourſe to a fiction of this 
ſort, no bad conſequences would follow. Such truſt fees were 
very common in the law of Rome, /. penult. et l. ult. cod. commun. de 
leg. they are often reſorted to in our practice, and ſtill more 
frequently in that of England, in order to accompliſh the views 
of proprietors. 


The Court adviſed the cauſe after a hearing in preſence. 
The whole Bench were clear, that the intention of old New- 


They 


Not collected. 


july 1794 COURT OF SESSION. 291 


They alſo in general agreed in the principle, that a fee cannot be 
in pendente. There 1s no ſubject (it was obſerved) without a 
roprictor. An eſtate deſcending from anceſtor to heir, or con- 
reyed by family deeds, can never be res nullius, though it may 
for a time remain i hbereditate jacente; and by the law of Scot- 
land, if it can find no other owner, it will belong to the King. 

A majority of the Court were, nevertheleſs, of opinion, that the 
vlttas teflatorts muſt decide this and every other queſtion of 
ſucceſlion, whether the ſubject he heritable or moveable, provided 
he expreſſes his will in a legal manner, which they thought 
old Newlands had done in the preſent inſtance. No abſtract prin- 
ciple of law, it was obſerved, could have the effect of giving an 
eſtate to a perſon, upon whom the donor has declared he did not 
intend to beſtow it. The maxim, that a fee cannot be in pendente, 
never produces any ſuch neceſſity. In the preſent caſe it is to be 
held fione juris, that a fiduciary fee was veſted in Lieutenant 
Newlands, but which ſubſtantially is no more than a liferent, as 
it excludes the power of diſpoſal, either onerouſly or gratuitoul- 
ly. | 
Several Judges, on the other hand, thought, that the word “ al. 
« Jenarly”” made no difference on the queſtion. Even without 
it, (it was ſaid), the ſimple deſtination to Lieutenant Newlands in 
liferent, and his children in fee, would have implied a prohibi- 
tion from alienating the ſubject gratuitoufly. But the addition of 
the word “ allenarly,”” or of any ſimilar one, cannot prevent his 
merous debts and deeds from being effectual againſt it. In the 
caſe of moveable rights, the will of the teſtator ought always to 
receive full effect. But, when the ſubject 1s heritable, and the 
queſtion comes to be with creditors and onerous purchaſers, the 
will of the donor can be regarded only in ſo far as it coincides 
with the principles of our feudal law and the ſecurity of the re- 
cords. In this caſe, the fee cannot be held to have been in haredi- 
tate jacente of old Newlands, becaule it is not diſputed, that in ma- 
king up titles his grandchildren muſt have ſerved themſelves heirs 
of proviſion, not to him, but to their father. As a fee of ſome 
ſort therefore is veſted in Lieutenant Newlands, and as it is not 
tettered by a ſtrict entail, it muſt be ſubject to his onerous debts 
and deeds, however much he may be perſonally bound to give ef- 
fect to the intended limitation. Indeed, the notion of a fiduciary 
fee, in caſes like this, is not only repugnant to feudal principles, 
but highly inexpedient in itſelf, as, if once allowed, ſuch fees 
might be continued through many generations and ſubſtitutions, 
and thus become a worſe ſpecies of entails than any hitherto 
known, in fo far as they neither would require irritant and re- 
lolutive. clauſes, nor to be recorded in the regiſter of tailzies, 
nor would they be limited by the regulations of the 10 Geo. III. 
e. F. | 


The 
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The Court, (7th February 1794), by a conſiderable majority 
« ordained the whole heritable ſubjects ſpecially deſcribed in the 
gift of v/timus heres to be ſtruck out of the ſale of the ſubjeq, 
belonging to Lieutenant Newlands, in ſo far as concerns the fee 


8 


of the ſaid ſubjects.“ h 


On adviſing a reclaiming petition, with anſwers, the Lords 
* adhered.” 


For the Petitioner, G. Ferguſſon, Hay, Maconochie. Alt. Lord Advocate Dundas 
M. Roſs, C. Hope, Turnbull. Clerk, Sinclair. 


| | | | R. D. 


* . 
"o FT IE — 


22 


— — — 4 * 


— oo 


. — — — — 
bo K ——— ——— — —— AE EA 


————— — — -— 
SOR IFRS © LIB > — — - 


DECISIONS 


OF THE 


COURT OF 858810 


No CXXIX. November 12. 1794. 
DAVID STEWART, 


AGAINST 


JAMES BURNSIDE. 


SUPERIOR and VASSAL.—A ſuperior is not entitled to infeft the vaſſal 
in a feu-right, without his conſent, nor to inſiſt that the infeftment 
ſhall be expede by his own man of buſineſs. 


8¹⁰ JOHN MAXWELL's commiſſioners granted a feu- diſpo- 
ſition to James Burnſide, his heirs and aflignees, which was 
made out by David Stewart, writer to the Signet, Sir John's man 
of buſineſs, who alſo took infeftment on the precept, and extend- 
ed the ſeiſin, without having received any orders from Burnſide 
to that purpoſe. | 

Mr Stewart afterwards brought an action againſt Burnſide, for 
payment of L. 3 : 19: 1+, as the expence of the feu-diſpoſition 


and infeftment. 


The Lord Ordinary found“ the defender liable for the articles 
charged in ſaid account, in ſo far as relates to the execution of 
* the diſpoſition by Sir John Maxwell's truſtees, in favour of the 
defender, amounting to L. 1: 13: 6: Sterling; but in ſo far as 
* the articles in ſaid account relate to the inſtrument of ſeiſin, 


* and taking infeftment thereon, in reſpect it is admitted the de- 
4 E « fender 


principles. Neither could the ſuperior in this caſe force the 
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fender did not employ the purſuer to extend ſaid inſtrument 
„or take infeftment thereon, found the purſuer can have no 
« claim againſt the defender, for payment of ſaid articles,” 

In a reclaiming petition, the purſuer 


Pleaded As the ſuperior is obliged to give, ſo the vaſſal i; 
bound to take immediate infeftment. If he were not, he might 
by aſſigning the unexecuted precept of ſeiſin, diſappoint the ſu. 
perior of the year's rent which he 1s entitled to on the entry of 
a ſingular ſucceſſor. Beſides, till the original grantee is infeft, 
the ſuperior is without a vaſlal, which is contrary to feudal 


grantee to take infeftment, by bringing a declarator of non-entry, 
this being a remedy competent only againſt the heirs of vaſſlz, 
who have themſelves been entered. The proper way therefore of 
enforcing his right, is to infeft the vaſſal before he parts with 
the diſpoſition, and to deliver it and the inſtrument of ſeiſin to 
him at the ſame time, conſequently theſe writings muſt be made 
out, and the infeftment taken by the ſuperior's man of buſineſs, 


h 

Ob/erved on the Bench: The petitioner's doctrine has no foun- t 
dation either in law or practice. As the diſpoſition is granted 

to “ aſſignees,“ the vaſſal is clearly entitled to aſſign the un- | 

executed precept. 0 


The Lords, by a great majority, refuſed the petition, without 
anſwers. 


Lord Ordinary, Henderland, For the Petitioner, Maclanrin, Clerk, Home, | 
Roi 
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N- CXXX. November 18. 1794. 
WILLIAM DOUGLAS, 


AGAINST 


MARY GRIERSON. 


PRESCRIPTION.—ACt 1579, c. 83.— An account of furniſhings, al- 
though inſtructed by a commiſſion in writing from the purchaſer, and 
by the carrier's receipt for them, falls under the triennial preſcrip- 


tion. 


ILLIAM DouGLas, factor for a Company of ſoap-boilers at 

Leith, ſued Mary Grierſon, as repreſenting her deceaſed 
huſband Thomas Hiſlop at Wanlockhead, for the price of a quan- 
tity of ſoap alleged to have been furniſhed to him. 

In ſupport of his claim, he produced a letter holograph of Hiſ- 
lop, ordering the ſoap; to which was ſubjoined, a receipt by the 
carrier, to whom 1t was delivered on his account. 

The defender contended, that the account fell under the tri- 
ennial preſcription. The purſuer, on the other hand, 


Pleaded : The ſole object of the act 1579, c. 83. was to prevent 
the uncertainty which would attend the admiſſion of parole proof 
as to facts of a remote date. The lapſe of the three years, there- 
fore, creates no preſumption againſt the ſubſiſtence of the debt, 
but only a limitation as to the mode of proving its conſtitution. 
Before the three years are expired, it may be proved prout de jure, 
afterwards only ſcripto vel guramento 5 Stair, b. 2. tit. 12. C 30. ; 
Erſk. b. 3. tit. 7. $ 16, —18. ; Mackenzie's Obſervations ; Bankton, 
b. 2. tit. 12. § 34. If the act proceeded upon a preſumption of 
payment, it would follow, that no writing granted within the 
three years could bar the preſcription, becauſe the debt might 
have been afterwards paid; and, contrary to the evident inten- 
tion of the Legiſlature, there would be no diſtinction during that 
period between written and parole evidence. 

That the a& was meant to apply only to the conſtitution of the 
debt, is farther evident, from the different terms employed by the 
Legiſlature, in the acts 1579, c. 81, 82. where a proper preſcription 
was intended, and alſo from the act 1669, c. 9. which, in ſo far as 
it relates to the ſtipends of miniſters, multures, and mails and du- 
ties, requires a proof of reſting owing ; but in ſo far as it relates 
to bargains concerning moveables, as it had a ſimilar object with 
the act now in queſtion, is framed nearly in the ſame terms. 

Accordingly, in queſtions upon the triennial preſcription, the 
point in diſpute has been not ſo much whether the debt's being con- 


ſtituted in writing, barred the application of the ſtatute, as, whe- 
3 ther 
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ther the particular writings founded on were {uffictent to eftahliq, 
the conſtitution of the debt; Erſk. b. 3. tit. 7. H 18. ; DiR. vol. ii. 
p. 120. ; Forbes, 2oth February 1708, Elliot againſt the Repreſen. 
tatives of Veach; 15th January 1766, Donaldſon againſt Murray; 
5th March 1788, Carron Company againſt Bell; 14th February 
1792, Hamilton againft Cunninghame ; 23d May 1792, Martin 
and Ker againſt Robertſons *. 


Anſwered : The triennial preſcription applies to a ſpecies gf 
debts, which are ſeldom conſtituted by writing, and which are 
generally ſoon diſcharged. No prudent man will allow his houſe. 
rent, the wages of his ſervants, or the bills of his tradeſmen, to 
be long due. Founding on the uſual practice, the act 1579 intro. 
duced a legal preſumption, that ſuch debts are paid within three 
years after they are contracted. After that period, parole teſti. 
mony is not admitted, becauſe the witneſſes who ſaw the debt 
contracted, cannot be ſure that it may not have been afterward: 
diſcharged. Written evidence, however, is ſtill competent, be. 
cauſe writing will not be adhibited, unleſs where it is meant by 
granting a legal voucher to take the debt out of the common 
caſe, and therefore the writing to bar the preſcription muſt proye 
reſting owing, or at leaſt be ſufficient. to take off the contrary 
preſumption 3 Erſk. b. 3. tit. 7. $18. b. 4. tit. 2. F11.; Macken. 
zie's Obſervations on 1579; Bankt. b. 2. tit. 12. f 34. ; Dirleton, 
voce Qualified Oaths ; Stewart's Anſwers, p. 214. ; Fount. vol, i. 
p. 92. 3 11th November 1697, Stirling againſt Stewart; 21ſt Fe. 
bruary 1695, Dallas againſt Mackenzie; Harc. p. 215. Novem- 
ber 1682, Tutor of Craigyvar againſt Gray; 19th November 1784, 
Roſs againſt Shaw; Edgar, 11th February 1724, Guthrie againſt 


Marquis of Annandale. 


Accordingly, in ſubſequent ſtatutes, (1669, c. 9. and 1772, c. 72.) 
introducing ſhort preſcriptions, the language of the law having ac- 
quired more preciſion, it is expreſsly declared, that after the years 
of preſcription the exiſtence of the debt muſt be proved by writ 
or oath, although there can be no more reaſon for a preſumption 
of payment in the caſes to which they relate, than in thoſe which 
fall under the triennial preſcription. 

Before the three years are expired, the creditor's books create 
ſo ſtrong a preſumption in his favour, that his oath in ſupplement 
only is neceſſary to eſtabliſh his claim. After the three years, 
however, this proof is incompetent, merely becauſe in the for- 
mer caſe the preſumption is in favour of the ſubſiſtence of the 
debt, and in the latter it is againſt it. | 

Beſides, many abſurd conſequences would follow from the op- 
polite view of the ſtatute, A perſon living in the ſame town with 
the tradeſman he employed, would have the benefit of the trien- 
nial preſcription, whereas, a perſon reſiding in the country, who 
(as in the caſe in queſtion), muſt neceſſarily ſend a commiſſion in 
writing to town for what he wants, would be deprived of it mere- 
ly on account of the carrier's receipt, which as it was granted 
without his knowledge, he would never think of retiring. In 


like manner, although houſe-rents and wages of ſervants fall 
| under 


The three laſt caſcs not collected. 
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under the triennial preſcription, it would be barred in the one 
caſe by the ceſs-books, and in the other by a written certificate 
of character, both of which completely eſtabliſh the conſtitution 


of the claim. 


The Lor&Ordinary aſſoilzied the defender. 
The Court were much divided in opinion. 


On the one hand, it was 


03/erved: The carrier in this caſe is to be conſidered as 

the ſervant of Hiſlop, and the queſtion is the ſame as if the 
receipt had been granted by himſelf, The furniſhing being 
thus eſtabliſhed by written evidence, the act does not ap- 
ly, Some confuſion has ariſen on this ſubject, from not at- 
tending to the diſtinction between the two kinds of evidence, ex- 
cepted from the limitation of the ſtatute, and an erroneous opi- 
nion of Mr Erſkine on the ſubject. When reference is made to 
the oath of the debtor, he 1s entitled to depone to the exiſtence, as 
well as the conſtitution of the debt; it being reaſonable that he 
ſhould be allowed to extinguiſh the debt in the ſame way, that it 
is conſtituted againſt him, and therefore payment before as well 
as after the three years are expired, is an intrinſic quality in his 
oath. But where the creditor reſts upon written evidence, it is 
ſufficient that it prove the furniſhing ; for a debt inſtructed by 
writing, will, by the common rules of law, be preſumed unpaid, 
while the writing remains in poſſeſſion of the creditor, and no 
written document of extinction appears. 

On the other hand, it was thought that the act was founded on 
the preſumption, that debts due by open account are paid within 
three years after they are contracted, and was meant to oblige 
_ traders to enforce payment within a ſhort time, or at leaſt to 
procure ſuch an acknowledgement of the debt in writing, as 
will prove, not merely the conſtitution, but the ſubſiſtence of it. 
Now, in the preſent caſe, (it was obſerved), the furniſhing 1s pro- 
ved /crip/o, but there is nothing to take off the preſumption of 
payment, as neither the written order, nor the carrier's receipt 
made any ſubſtantial difference upon the nature of the debt, 


which continued to be due by open account, 


The Lords (22d November 1793) repelled the defence of pre- 
ſcription. But on adviſing a reclaiming petition and anſwers, 


they (11th February 1794) ſuſtained it ; and this judgment being 
brought under review by a reclaiming petition with anſwers, they 


* adhered.” 


Lord Ordinary, Henderland. Act. Jobn Dickſon, Alt. Ja. Ferguſon junior, Cranſloun. 
Clerk, Gordon. 
D. D. 
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Ne CXXXAT. November 18, 1794. 
FRANCIS SADD LER and his Attorney, 


AGAINST 


MURDOCH MACLEAN. 


PRESCRIPTION.—1579, c. 83.—An action founded upon a mandate i 
not affected by the trienmal preſcription. 


N 1774, Francis Saddler, merchant in Liverpool, at the deſire 
[| of Archibald Maclean of Lochbuy, employed various trade. 
men to build and rig out a pleaſure-boat, which he afterwards 
ſent to him in Scotland. | 

Saddler paid the bills of the different tradeſmen, and, in 17gr, 
brought an action for the ſums he had advanced, with intereſt, 
(but without charging commiſſion) againſt Maclean's repreſenta- 
tive, who, in defence | ; 


Pleaded : The debt claimed being for articles provided by a 
merchant, falls under the triennial preſcription, eſtabliſhed by 
1579, c. 83. © as a merchant's compte ;'” and even ſhould it not 
be conſidered as falling immediately under that deſcription, yet 
as it is an account of which the purſuer had right to expect imme- 
diate payment, and as the preſcrption in queſtion is tounded on 
the preſumption, that ſuch debts will be paid within three years, 
or a written acknowledgment granted for them, it comes under 
the ge- neral words in the ſtatute, © of other ſicklike debts ;” 
Dict. voce Preſcription, vol. ii. p. 119. 121.; Fac. Coll. 15th Fe- 
bruary 1791, Forſyth againſt Simpſon. 


Anſwered : The debt ſued for is due to the purſuer, not as a 
merchant, but as a mandatarius, and is totally different in its na- 
ture from thoſe mentioned in the act 1579. In the caſe of a 
merchant's account, the obligation of the debtor is for the price 
of articles ſold to him by the creditor, and it is only obligations 
of a ſimilar nature which can fall under the general deſcription 
of © other like debts.” If the operation of the ſtatute were ex- 
tended to a mandatary's claim for indemnification, there is no 
debt not conſtituted by writing, which would not by parity of 
reaſon be ſubjected to this preſcription, and thus moſt of the other 
ſhort preſcriptions would become nugatory, although eſtabliſhed 
by expreſs ſtatutes; Kilkerran, p. 418. 1740, Drummond againſt 
Stewart ; Fac. Coll. 13th June 1781, Butchart againſt Mudie and 


Rainy. | 


The Lord Ordinary ſuſtained the defence of the triennial pre- 
ſcription, "B24 
3 But 
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But on adviſing a reclaiming petition, and anſwers, it was 


Obſerved : It is dangerous to extend the application of ſtatutes 
introduce ing preſcriptions: In the preſent caſe, the purſuer did not 
act as a merchant, but as a mandatarius or factor, and even in this 
character he has made made no charge for his trouble. 


The Court repelled the defence of the triennial preſcription. 


And on adviſing a ſecond reclaiming petition, with anſwers, 
they unanimouſly adhered, and found the defender liable in ex- 
pences. 


Lord Ordinary, Henderland Act. Jo. Clerk. Alt. IV, Macleod Bannatyne, 
Clerk, Menzzes. 


R. D. 
—— — —— 
NS CXXXII. November 25. 1794. 
DAVID LAN DAL E, 


AGAINST ; 


JOHN CARMICHA-EL, and others. 


ApjupicaTion—IWhen a ſummons of adjudication upon ſeveral diſtin 
grounds of debt concludes, that the lands ſhall be adjudged for the ſame, 
as they ſhall be jointly ox ſeparately accumulated and the Fudge 
pronounces decree, in terms of the libel, the adjudication is not articu- 
late, although the debts ſhould be ſeparately accumulated both in the 
grand decerniture and in the abbreviate of adjudication 5 and if there 
be a pluris petitio on one of the articles, the reverſer will be reflored 
againſt a decree declaring the expiry of the legal obtained in abſence. 


un Giso of Durie, in 1765, adjudged the lands of Little 
Balcurvie from the predeceſlor of David Landale. 

The ſummons of adjudication ſet out with narrating, /eriatim, 
three ſeparate grounds of debt, and concluded, that the lands 
ſhould be adjudged for the ſame, as they thould be zorntly ox ſepa- 
rately accumulated. No appearance being made for the debtor, 
decree was pronounced 1n terms of the libel. In the grand de- 
cerniture of the extracted decree, as well as in the abbreviate of 
the adjudication, the debts were ſeparately accumulated, 

The 
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The adjudger immediately entered into poſſeſſion, and, in 1776, 
obtained 1n abſence a decree of declarator of expiry of the legal. 
No account of his intromiſſions was then produced. | 

In 1791, David Landale, in right of the reverſer, brought a 
reduction and declarator, in order to ſet aſide the decrees of ad- 
judication and of expiry of the legal, againſt John Carmichael, 
the adjudger's repreſentative, and James Chriſtie, who had by that 
time purchaſed the adjudged lands. 

The reaſons of reduction were, 1mo, That the debts were ex- 
tinguiſhed by intromiſſions within the legal. 2do, That there 
was a pluris petitio on two of the debts adjudged for, which, it 
was contended, muſt have the effect of opening up the legal, and 
decree of expiry, and reducing the right of the adjudger to a ſe- 
curity. | 

The defenders denied that the debts were extinguiſhed by in- 
tromiſſions within the legal. They admitted that there was an 
overcharge on one of the debts, and that if this debt had been 
the only one contained in the ſummons of adjudication, this cir- 
cumſtance muſt have prevented the legal from expiring, and en- 
titled the reverſer to be reſtored againſt the decree of declarator ; 
but they maintained that the adjudication in queſtion was articu- 
late, and that therefore it was ſufficient to ſupport the decree of 
expiry that any one of the debts was accurately calculated in the 


ſummons ; and farther 


Pleaded : The adjudication in the preſent caſe, proceeds upon 
three diſtin grounds of debt, each of which might have been 
made the ſubject of a ſeparate adjudication. ' The debts are nar- 
rated ſeriatim in the ſummons, which concludes, that the lands 
ſhall be adjudged for them, as they ſhall be jointly or ſeparately 
accumulated. The interlocutor of the Lord Ordinary was there- 
fore applicable to either cqucluſion, and warranted the ſeparate 
accumulation in the grand decerniture and abbreviate. Indeed, 
the latter is ſanctioned by the ſubſcription of the Lord Ordinary, 

The adjudication being therefore articulate, an overcharge up- 
on one of the debts can no more prevent the property of the e- 
ſtate from being carried off on account of the reſt, than if a ſepa- 
rate adjudication had been led for each, and one of them only 
had been defective; 28th July 1789, Lord Camelford's Truſtees 
againſt Maxwell *. | 

If it were competent to adjudge againſt different debtors in the 
ſame ſummons, an overcharge againſt one of them, could not hurt 
the diligence againſt the reſt. The ſame principle muſt be con- 
clufive againſt the purſuer in this caſe, where there was only one 
debtor indeed ; but where the debts were ſeparately narrated, ac- 
cumulated and adjudged for, and might be ſeparately conveyed. 

Anſwered : To make an adjudication articulate, it is not ſuffi- 
cient that the debts be narrated ſeriatim in the ſummons ; there 
muſt alſo be an interlocutor of the Court, accumulating them ſe- 
parately. This, however, was not the caſe, where the ſummons 
contained an alternative concluſion, and the Judge decerned 
s | ſimply 
Not collected. | \ 
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ſimply in terms of the libel, ſo that the accumulating the debts 
ſeparately in the grand decerniture and abbreviate was merel 
the operation of the extractor. | 

Farther, ſuppoſing the adjudication had been properly articu- 
late, the Legiſlature makes no diſtinction betwixt ſuch and other 
adjudications. General adjudications when defective in any par- 
ticular, have in no inſtance been ſupported, farther than as a 
ſecurity ; Stair, b. 3. tit. 2. F 30. ; Bankton, b. 3. tit. 2. H 59. ; Erik. 
b. 2. tit. 12. ( 35. 3 Dict. vol. i. p. 7.—9.; Stair, 20th July 1678, 
Moriſe againſt Orrock ; Harc. p. 68. voce Compriſing, March 168 3, 
Baillie againſt Gairner ; Kilk. Adjudication, 1ft December 1738, 
Creditors of Catrine againſt Baird ; 6th November 1739, Montgo- 
mery againſt the Creditors of Cunninghame ; 16th December 1 760, 
Creditors of Brown againſt Gordon; 28th November 1783, Heir 
of Porteous againſt Naſmith. 

The oppoſite doctrine would be adverſe to the object of the act 
1672, c. 19. which was to prevent eſtates from being carried off at 
an undervalue, as it would be an ealy matter for the creditor to 
ſplit his debt into a number of diſtin accumulated ſums, in which 
caſe there would be little chance that one of them at leaſt ſhould 
not be accurately calculated in the adjudication. The doctrine of 
the defenders would likewiſe involve this ſingular conſequence, 
that where a valuable eſtate was adjudged in the ſame ſummons 
for two ſeparate debts, the one of them trifling, and the other con- 
ſiderable, and there was a pluris petitio on the latter, the property 
of the eſtate might be carried away for the former, while a per- 
ſoaal claim for the large debt would ſtill remain againſt the 
debtor. 


The Lord Ordinary reported the cauſe on informations. 


The Court, by the narroweſt majority (17th May 1793) repelled 
the reaſons of reduction. | 


Upon adviſing a reclaiming petition, with anſwers, replies and 
duplies, a hearing in preſence was appointed ; after which the 
Lords (7th March 1794) before anſwer, ordered memorials on the 
point, “ how far the alleged pluris petitio on one or two of the 
articles adjudged for, has the effect to open the decreet of de- 
„ clarator ??* | 


Upon adviſing the memorials, the Court, with only one diſſenting 
voice, were of opinion, That the adjudication in queſtion was not 
articulate, and that therefore parties in conſequence of the: over- 
charge muſt enter into a count and reckoning in the ſame manner 
as if no proceſs of declarator had been brought. It is eſſential to 
an articulate adjudication, (it was obſerved) that the debts 
ſhould be ſeparately accumulated by the act of the Judge. As in 
the preſent caſe there was an alternative concluſion in the libel, 
and as the purſuer did not make his election at the bar, the ſepa- 
rate accumulation which afterwards took place is to be conſi- 

4 G dered 
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dered merely as the act of the extractor, and cannot affect the 
queſtion. | 


The Court had therefore no occaſion.to determine what would 
have been the effect of the adjudication, if it had been articulate ; 
at the ſame time, it did not appear quite clear, that even in that 
caſe the judgment would have been different. On the one hand, 
it was obſerved, that in articulate adjudications, a pluris petitto 
on one article no more affects the reſt than if a ſeparate ſum- 
mons had been brought for it. On the other, a doubt was ex- 
preſſed, how far there was any difference between articulate and 
other adjudications, at leaſt in queſtious concerning the expiry of 
the legal. 


The Lords © found, That the adjudication in queſtion is not 
an articulate adjudication, and proceeds on a pluris petitin ; 
“ therefore, the Lords repelled the defence founded on the de- 
« creet of expiry of the legal: Found, That ſaid adjudication can 
only be ſuſtained as a ſecurity for the principal ſums truly due, 
« and intereſt thereon: Found, That it is unneceſlary at preſent 
e to determine any other points of law in the caule ;” and re- 
mitted to the Lord Ordinary to praceed accordingly. 


Lord Ordinary, Monboddo. Add. Solicitor-General Blair, Geo. Ferguſſon, M'Cormick, 
Fletcher. Alt. Dean of Faculty Erſkine, Tait. Clerk, Sinclair. | 
: | . 


No CXXXIII. November 26. 1794. 


 HORATIUS CANNAN, Common Agent in the Ranking 
of Polquhairn, 


| AGAINST - 
JOHN GRE IG, Truſtee for Alexander Crawfurd. 


PRockss.— he Court can diſpenſe with the ſecond diet in a ſummons 
of conſtitution on the paſſive titles, where the purſuer reſtricts his de- 
mand to a decree cognitionis cauſa. 


PROVISION TO HEIRS AND CHILDREN.—Phere a wife in a poſinuptial 
contract of marriage diſpones lands to ber huſband in liferent, and to 
the heirs of the marriage in fee, but with power to the father to ſell, or 
burden them upon condition of his granting ſecurity for a certain provi- 
ſion payable at bis death to the heir ; ſuch proviſion is good in competi- 


tion with the onerous creditors of the father, 
B. a poſtnuptial contract of marriage between the late Adam 
Crawfurd Newall and Marion Cunningham, co-heireſs of the 


eſtate of Polquhairn, Mr Crawfurd ſettled certain proviſions on 
the 
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the children of the marriage, payable at their marriage or ma- 
jority. 74 

Mrs Crawfurd, on the other hand, diſponed her half of Pol- 
-quhairn to her huſband in liferent, and to their ſon Alexander 
Crawfurd in fee; whom failing, to her other children of that or 
any future marriage, in their order. 

It was declared, however, that “ notwithſtanding the liferent 
&* of the ſaid lands, in caſe of the ſubſiſtence of heirs of my 
body is only given to the ſaid Adam Crawfurd Newall, yet I 
« do hereby grant full power to him, if he ſhall fee cauſe, not 
% only to ſell, diſpone, and alienate the ſaid lands, Sc. but alſo 
« to contract debt, and burden the ſame therewith, at his pleaſure, 
« as amply, and in every reſpect in the ſame manner as if he was 
« the unreſtrained fiar thereof; on condition always, that he 
„ ſhall, upon his ſo doing, provide and grant bond, or other ſuffi- 
« cient ſecurity to the ſaid Alexander Crawfurd, my fon, or, fail- 
« ing him, to the heir procreated of my body, for the time being, 
if any ſuch be) for the ſum of L. 2000 Sterling, as a proviſion 
© to him, payable at the firſt term of Whitſunday or Martinmas 
« after the deceaſe of my ſaid huſband.” 

Mr Crawfurd Newall ftood previouſly infeft in the whole lands, 
as truſtee for his wife, and ſiſter-in-law ; but he had, before the 
date of the contract, acquired the abſolute property of the half 
which belonged to the latter, and his wife, by a ſubſequent clauſe 
in it, diſcharged the truſt, in fo far as reſpected her half. 


Mr Crawfurd Newall afterwards contracted debt beyond the 


value of the eſtate; and not having granted a bond to his ſon 
for the L. 2000, in terms of the contract, the latter obtained a 
decree of declarator, finding, that notwithſtanding the bond had 
not been granted, he was an onerous creditor of his father to that 
amount. 

The father died ſoon after, leaving his affairs in diſorder. 

The ſon, in order to render his decree effectual, aſſigned it and 
all intereſt he had in the marriage- contract, in truſt to John 
Greig, who ſoon after charged him to enter heir to his father, and 
raiſed an action of conſtitution againſt him. 


During the courſe of the induciæ of the ſummons, Mr Greig, | 


11th February 1791, gave in a petition, which was intimated to 
all concerned, ftating, that adjudications of the eſtate of Polqu- 
hairn had been obtained on the 25th of February 1790, and there- 
fore praying the Court to diſpenſe with the ſecond diet of the 
ſummons, in order that he might be enabled to adjudge within 
year and day of the firſt effectual adjudication, 

The prayer of the petition was granted, reſerving, however, 
© to the other creditors, and all parties concerned, all objections 
« againſt the ſaid decree when extracted.“ . 

In conſequence of this diſpenſation, the ſummons was called 
next day in Court, and Mr Crawfurd having renounced to be heir, 
a decree cognitionis cauſa, was pronounced on the 16th February, 
on which an adjudication was ſoon after obtained. 


A ranking and ſale of the eſtate of Polquhairn was afterwards | 


brought, and Mr Greig having claimed to be ranked as truſtee for 
Mr 
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Mr Crawfurd, for the ſaid L. 2000. The common agent objected 
to his intereſt, 1/7, That the Court had no power to diſpenſe with 
the ſecond diet of the ſummons of conſtitution, and that conſe- 
quently the decree in that action, and of adjudication which fol- 
lowed upon it, were inept*. 2dly, That being a proviſion to a 
child, not payable till after the father's death, it was not good 
againſt onerous creditors. | 
Mr Greig, in defence againſt the firſt objection 


Pleaded : Prior to the act 1693, c. 12. two ſeparate citations 
were required, where the purſuer meant to inſtruct his libel by 
witneſſes, or a reference to oath. A. ſecond diet, however, was 
at no period neceſſary, where the libel was to be verified by wri- 
ting; Hope, tit. 1. $4. ; Stair, b. 4. tit. 38. F 30. Now, as the 
claimant's libel is grounded on the contract of marriage, and the 
extracted decree of declarator, and as Alexander Crawfurd's writ- 
ten renunciation to be heir was likewiſe produced when the de- 
cree of cognition was obtained, the Court merely diſpenſed with 
a ſtep of procedure, which was in fact unneceſſary. 


Auſwered : The rule, that ſummonſes may proceed on one diet, 
only applies where the claim is completely fixed on the defender 
by writing; but a charge to enter heir has not this effect. The 
very ground of the ſummons implies an alternative to the de- 
fender, either to be liable or not, as he chuſes, he is therefore en- 
titled to the fulleſt notice, in order that he may have time to de- 
liberate ; and by his renouncing, the purſuer in this caſe has 
completely failed in verifying his libel by writing. What he 
there concluded for was, that the heir ſhould be found perſonally 
liable, whereas, what he obtained was a decree cognitionis cauſa, 
which, ſo far from being founded on any written evidence refer- 
red to in the libel, proceeded on the renunciation, which did not. 
exiſt till the action came into Court; ſee Fountainhall, 17th July 
1702, Biggar againſt Wallaces, abridged in Dict. vol. i. p. 465. 


Replied : Were the purſuer to inſiſt on a decree againſt the heir, 
perſonally, a ſecond diet would no doubt be neceſſary, but not 
where'he limits his demand to a decree of cognition, becauſe in 
this laſt caſe he needs to bring no proof of the paſlive titles. All 
that is required of him is to verify the debt, by producing the 
writings by which it is conſtituted. | 

Beſides, as the induciæ are introduced ſolely for the benefit of 
the defender, he is not obliged to wait their expiration. As Alex- 
ander Crawfurd might have ſiſted himſelf in Court, as ſoon as a 
ſummons was raiſed againſt him, a fortiori, was he entitled to ap- 
pear and renounce after the lapſe of the firſt diet. 


Obſerved 


The Court on the application of Mr Greig, had alſo allowed the decree of conſtitution 
to be extracted before it was read in the minute-book. The common agent likewiſe ob- 
jected to his intereſt on that account. But this point having occurred in a queſtion 
with another creditor in the ſame ranking, where it was more fully diſcuſſed, (See 
9 1 againſt Corrie, 24th February 1795), it is unneceſſary to take further notice of 
At here. | 
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Ohſerved on the Bench: The Court did right in diſpenſing with 
the ſecond diet, as here both the debt and the renunciation of the 
heir were inſt ructed ſcripto. In actions on the paſſive titles, how- 
ever, where either the debt is not inſtructed by writing, or where 
the purſuer means to infiſt againſt the heir, perſonally, ſuch diſ- 
penſation would be incompetent. Neither would a defender, in 
caſes where there 1s a competition among creditors, be allowed 
to appear, until both diets of citation had run, becauſe it would 
put it in his power to give an improper preference to one credi- 
tor over another, 


The Court unanimouſly repelled the objection. 
Mr Greig, againſt the ſecond objection, 


Pleaded : The granting the proviſion claimed was the expreſs 
condition on which the father obtained from his wife the power 
of ſelling her eſtate, or burdening it with debt. The creditors 
are therefore not entitled to oppoſe its being fulfilled. Nor can 
it derogate from the ſon's right, as creditor to his father, that 
this ſum was not to be paid till his father's death; for as by the 
contract the latter was to have the liferent of the lands, it fol- 
lowed, that he ſhould have the liferent of the ſum which was 
reſerved to the ſon out of them, in caſe he ſhould be deprived of 
the fee. 


Anſwered: The ſubſtantial fee of the lands was by the mar- 
riage- contract given to the huſband, both in conſequence of the 
power which it gave him of ſelling and burdening the lands, and 
of the diſcharge of the truſt then in his perſon. The ſole rea- 


ſon of diſponing them to the ſon and the other heirs mentioned- 


in the contract, in fee, was to ſave the expence of making up 
titles, in the event of their ſucceeding to them on the huſband's 
death. Although, therefore, the eſtate came by the mother, it 
was the father and his repreſentatives who became bound for the 
L. 2000. Nor was this proviſion more onerous than other pro- 
viſions in marriage-contracts ; the eſtate was conveyed to the huſ- 
band nomine dotis, and was the conſideration for this and all the 
other obligations he undertook. The contract created no real 
burden on the eſtate in favour of the ſon, nor conſequently any 
limitation of the father's right under it; the obligation in favour 
of the ſon was therefore perſonal ; and, like other obligations in 
marriage- contracts, not exigible, till after the father's death, in- 
effectual in a competition with creditors ; Erſkine, b. 3. tit. 8. 
$ 38.; Fac. Coll. 1ſt July 1754, Creditors of Strachan againſt 
Strachan. 


The Lords unanimouſly repelled the objection. 


A reclaiming petition, praying that both objections ſhould be 
ſuſtained, was refuſed, 16th December 1794, without anſwers. 


Lord Ordinary, Dun/innan. For the Common Agent, Geo. Ferguſſon, M. Roſs. 
Alt. Rolland, J. W. Murray. Clerk, Pringle. 1 
D. 


4 H Ne CXXXIII. 


nn 


FGG 
7 . . ——— 


— ws 1 
> 2. Lakes * . 
* = IT 5 


12 F 9 oy N — — 4 1 2 * — — 
DU Fac ren. 2 be eto btn oa. yt OR ; 
CE p RI £ X76 IRIS. 


Bn - 


NESS n.-- , 


mw ay 5-7 N 
1 * ä hg 


— 
. — _ 


* = — = 
— — — 
— 25. POT 4, - 
—— 


ry 8 
— 
* 


— 


TAE » 


r © 
3 
> 


—— — — — 
— 


326 DECISIONS OF THE N* CXXXIII. 


No CXXXIII. | November 27. 1794. 
JEAN MACDONALD, | 


AGAINST a 


ALEXANDER LAING. 


SUCCESSION.—T be ſucceſſion of a Scotſman who had reſided many years 
in the Weſt Indies, where be bad acquired a valuable piantation, but 
who had returned to his native country for the recovery of bis health, 
and died there, found to be regulated by the law of Scotland, although 
a proof was offered that he meant to have returned to the Weſt Indies 
if bis bealth had permitted. 


ILL1am MACDONALD, a native of Scotland, acquired a 
conſiderable plantation in Jamaica, where he had reſi- 
ded about fifteen years. In 1779, he was appointed lieutenant in 
the 79th regiment of foot, at that time quartered in the Ifland ; 
he alſo got the command of a fort in it. In 1783, he obtained leave 
of abſence for a year, that he might return to Scotland for the 
recovery of his health. He died a few months after his arrival. 
The 79th regiment was by this time reduced. He had no effects 
in Scotland, and his only property in England were two bills 
which he had tranſmitted from Jamaica before he left it, in or- 
der, as was ſaid, to purchaſe various articles for his plantation. 

His father intromitted with the funds in England. 

Jean Macdonald, and other ſiſters of the deceaſed, brought an 
action againſt him to account for their brother's executry. The 
defender died during the dependence of this action, leaving his 
grandſon, Alexander Laing, his heir, as to the ſucceſſion of his 
ſon. The rights of the parties turned upon the queſtion, Whether 
William Macdonald had his domicil in Jamaica or in Scotland. 
Laing offered to prove, that the deceaſed meant to have returned 
to Jamaica, if his health had permitted, and that he had no in- 
tention of reſiding in this country. And 


Pleaded : Moveable ſucceſſion is regulated by the law of the 
country, where the deceaſed reſided animo remanendi, To which 
country this deſcription belongs, is to be aſcertained not merely 
by the place of his birth, or of his death, but by the whole cir- 
cumſtances in his ſituation ; ſee caſe of Bruce againſt Bruce, in 
Houſe of Lords, 15th April 1790. Upon this principle, William 
Macdonald had his domicil in Jamaica. 


The Lord Ordinary found, the ſucceſſion was to be regula- 
ted by the law of Scotland, in reſpect that William Macdonald 
died 
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died in Scotland his native country, where he had reſided ſeveral 
months before his death. 


A reclaiming petition having been preſented, the Court were of 
opinion, that the domicil of William Macdonald was in Scotland, 
and that the proof offered was incompetent, and therefore unani- 
mouſly © refuſed” the petition without anſwers. 


A ſecond reclaiming petition, along with which were produced 
two letters of the deceaſed, as ſhewing his intention to return to 
Jamaica upon the recovery of his health, was appointed to be an- 
{wered. Upon adviſing which, ſome of the Judges came to be 
of opinion, that the domicil of the deceaſed was 75 A 
conſiderable majority, however, remained of their former ſenti- 
ments. 


The Court © adhered.” 


Lord Ordinary, Dun/innan, For the Petitioner, Jo. Burnet. Alt. Tho. Wilſon, 
Clerk, Colguboun. 
D. D. 


No CXXXIV. November 28. 1794. 
GEORGE BROWN, 


"AGAINST 


ALEXANDER CAMPBELL, 


WAIT. - An informal miſſive, importing a cautionary-obligation, found 
effeual, where the ſubſcription was acknowledged by the granter, 
and the other party had acted on the faith of it. 


Homas BRO wN having agreed to become cautioner in a ſu- 
ſpenſion for John and Daniel Scots, they, along with Alex- 
ander Campbell, granted the following miſlive : 


* Perth, 15th May 1769. 

* As you are to ſign cautioner in a bill of ſuſpenſion, Ic. we 
hereby bind ourſelves, conjunctly and ſeverally, to free and re- 
„ lieve you of all coſt, ſkaith and damage, you may ſuſtain by 
* ſigning the bond of cautionry, And we are, Cc.“ 

This 
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This obligation was not holograph of Campbell, nor were the 
ſolemnities required by the act 1681 obſerved in its execution; but 
in conſequence of it, Thomas Brown ſigned the bond of caution 
the day following. 

The letters having been found orderly proceeded, and the debt 
recovered from Thomas Brown, George, his repreſentative, after- 
wards brought an action of relief againſt Alexander Campbell, 
who admitted his ſubſcription, but in defence 


Pleaded : As the miſlive infers a cautionary-obligation, it is 
null, as wanting the ftatutable ſolemnities; Fount. 11th January 
1711, Gordon againſt Mackintoſh ; Edgar, 4th February 1725, 
Campbells againſt Campbell. Nor can this objection be obviated 
by the defender's acknowledging his ſubſcription ; Wallace, 2 iſt 
July 1772, Crichton and Dow againſt Syme ; Fac. Coll. 25th No- 
vember 1782, Wallace againſt Wallace; 23d June 1786, Sir 
A. Edmonſtone againſt Lang; 22d May 1790, Macfarlane againſt 
Grieve, 


Anſwered : Although a cautionary-engagement cannot be eſta- 
bliſhed by witneſles, yet it is not a literarum obligatio, which requires 
writing as an indiſpenſable ſolemnity; 21ſt July 1772, Crighton 
and Dow againſt Syme. Like the contract of loan, it may be 
proved by the oath or acknowledgment of party ; and as in the 
preſent caſe the defender neither diſputes his ſubſcription, nor the 
import of the miſſive, he conſequently admits the obligation. 

Beſides, as Thomas Brown ſubſcribed the bond of caution on 
the faith of the miſſive, and has ſince paid the debt, a rei interven- 
tus has taken place, which muſt exclude every objection to. its 
formality ; Fac. Coll. 5th December 1765, Henderſon and Cowan 


againſt Murray. | 
The Lord Ordinary aſſoilzied the defender. 


But, on adviſing a reclaiming petition and anſwers, the Court were 
unanimouſly of opinion, that the interlocutor ſhould be altered. 
Some of the Judges went upon the ground firſt ſtated for the 

urſuer. Others ſeemed to be of opinion, that, rebus integris, an 
informal cautionary-obligation was not binding; but that in all 
caſes where, as here, there had been a rei interventus, the locus 
pœnitentiæ was barred, and that the caſe of Sir Archibald Ed- 
monſtone againſt Lang, founded on by the defender, had been er- 


roneouſly decided 


The Lords unanimouſly decerned againſt the defender, and 
found him liable in expences. 


Lord Ordinary, Abercromby. AQ. Craigie. Alt. V. Er ſtine. 


A ſimilar judgment was pronounced, 3d February 1796, Sin- 
clair againſt Sinclair. | 


_ D. 


No CXXXV. 
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Ne CXXXV. November 29. 1794. 
DAVID WHITE, | 


AGAINST 


DAVID BAILLIE. 


PzrIcuLUum,—A farmer found not entitled to deduct any part of the 
wages of a ſervant *hired for a year, on account of his having been 
diſabled by ſickneſs from working during eleven weeks of that period. 


Avid BAILLIE, a farmer in the county of Forfar, having 
hired David White, as his ſervant, for a year, the latter, 
after entering into his ſervice, was ſeized with an illneſs, which 
prevented him from working during eleven weeks. No other ſer- 
vant, however, was hired to do his work during his abſence. 
White having afterwards brought an action againſt Baillie, for 
payment of his wages, the defender claimed a deduction, in pro- 
portion to the period of the purſuer's abſence. . 
The Sheriff gave judgment in fayour of the purſuer. 
A bill of ſuſpenſion having been paſled, the ſuſpender offered 
to prove, that it was the practice of the county where he lived, 
to make ſuch deduction, and farther | 


Pleaded : As in the contract of location, the premium paid by 
the conductor is meant to be proportioned to the benefit received 
by him, it is reaſonable, that when any unforeſeen accident de- 
prives him of the expected advantage, he ſhould be allowed an 
equivalent abatement. This principle is recogniſed where the ſub- 


between maſter and ſervant, as there the amount of the deduction 
can be more eaſily aſcertained ; and although, from morives of hu- 
manity to the latter, every ſhort period of abſence would not be 
taken into account, yet where the inability to work has been fo 
long continued as in the preſent caſe, the defence ought to be ſu- 
ſtained. Accordingly, at an appeal heard at the Perth circuit, 
within theſe few years, it was found, that a maſter was entitled 
to make a deduction where the ſervant had been ablent on account 
of ſickneſs a quarter of a year. 


Anſwered : Wherever a perſon pays a determinate premium for 
the uſe of a ſubject, he takes on himſelf the riſk of the quantity 
of benefit to be received from it. Upon this principle, in the 

41 caſe 
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caſe of a farm, although the tenant is not obliged to pay any rent, 
where, from circumſtances not imputable to him, no crop at all 
is produced, he has no claim for abatement, merely becauſe the 
farm has been leſs productive than uſual. The ſame ſhould hold 
ſtill more in queſtions between maſter and ſervant, as the duty 


of the latter conſiſts not ſo much in performing any ſpecific quan- 


tity of work, as in a general reſpect and ſubmiſſion to the former, 
and attention to his intereſt ; which lay him under a correſpond- 
ing obligation to take care of his ſervant, when in bad health; 
Stair, b. I. tit. 15. \ I, 2.3 Bankton, b. 1. tit. 20. $19, ; Erſkine, 
b. 3. tit. 3. F 16. ; ſee allo, J. 38. F. loc. cond. 


The Lord Ordinary found the letters orderly proceeded. 


Upon adviſing a reclaiming petition, with. anſwers, one Judge 
doubted the propriety of the interlocutor, and others wiſhed to 
have the practice and underſtanding of farmers aſcertained ; but 
it was the prevailing opinion of the Court, that, without laying 
down any general rule on the ſubject, the circumſtances of the 
caſe ſufficiently warranted the interlocutor which had been pro- 
nounced. In England, (it was believed,) no abatement would be 
allowed in a caſe like the preſent ; and it was thought a ſtrong 
circumſtance, that the ſuſpender did not find it neceſlary to hire 
another ſervant in the charger's place, during his illneſs. 


The Lords“ adhered.” 


Lord Ordinary, Dregborn, For the Suſpender, Jo. Millar jun. Monypenny. 
Alt. Robertſon Scott. Clerk, Home. 
D 5 D „ 


No CXXXVI. December 2. 1794. 
JAMES YORKSTOUN and others, 
AGAINST 


MARY GRIEVE. 


WRIrT.—In the caſe of a deed executed by a perſon who can neither read 
nor write, it is not neceſſary as a flatutable ſolemnity, that the doquet 
of the notaries ſhould bear, that it was read to the granter in pre- 
ſence of the witneſſes. 

N the death of Jane Ferguſon, who could neither read nor 
write, two ſettlements were found in her poſſeſſion, one in 


favour of Mary Grieve, dated in 1783, the other dated in 1791, 
| in 
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in favour of James Yorkſtoun and others. The doquet to the 
firſt bore, that ſhe gave the uſual authority to the notaries to ſub- 
ſcribe it for her, © touching our pen in preſence of the ſaid wit- 
„ nelles, the deed having been firſt read over to the ſaid Jane 
“ Ferguſon.” The doquet to the laſt was in theſe words: * At 
« the deſire of the above named Jane Ferguſon, who declared ſhe 
“could not write, I James Gibſon, notary-public, and notary in 


the premiſſes, have ſubſcribed the ſame for her, ſhe having de- 


<« livered the pen to me, for that effect, before the above named 
“ witneſſes, and of the ſaid date.“ 

It was objefted for Mary Grieve, That the poſterior ſettlement 
was void, in reſpet the doquet did not bear, that it was read 
over to the granter before the witneſſes ; which, it was con- 
tended, was not only indiſpenſable in common ſenſe, becauſe other- 
wiſe it was impoſſible to know, whether it was really the deed the 
granter meant to execute; but was alſo, in fact, on a fair con- 
ſtruction of the ſtatutes 1540, c. 117.3 1579, c. 80.; 1681, c. 5. 
an eſſential ſtatutable ſolemnity. 

Both theſe propoſitions were controverted by James Vorkſtoun, 
and the other legatees. | 

The arguments uſed on both fides were the ſame in ſubſtance 
with thoſe ſtated in the report of the caſe of the Truſtees of 
Roſs againſt Aglianby ; Fac. Coll. 3d July 1792. 

The queſtion came before the Court in an action of multiple- 
poinding, brought by a debtor of the teſtatrix. 


The Lord Ordinary pronounced the following interlocutor : 

“In regard that the doquet of the notary annexed to the laſt 
* ſettlement executed by Jane Ferguſon, does not bear, that the 
« ſaid ſettlement was read over to the ſaid Jane Ferguſon, in pre- 
5 ſence of the witneſſes ſubſcribing, finds, That the ſaid teſta- 
* ment, as wanting that ſolemnity, cannot be ſuſtained as a writ- 
* ten teſtament ; but finds, That if it can be eſtabliſhed by pa- 
« role teſtimony, that the ſaid ſettlement, notwithſtanding of this 
* omiſſion in the doquet, was actually read over to ſaid Jane Fer- 
“ guſon before the witneſſes, that then it may be ſuſtained as a 
© verbal teſtament, to the amount of L. 100 Scots; and allows 
james Yorkſtoun and others to prove, that it was read over, 
and that the teſtator approved of the ſame, and allows the de- 
fender a conjunct probation thereanent.” 


But, on adviſing a reclaiming petition for Vorkſtoun and others, 
with anſwers, it was | 


Obſerved on the Bench: The reading the deed of a perſon who 
is blind, or who can neither read nor write, in preſence of the 
granter and witneſſes, is not a ſolemnity required by ſtatute to be 
mentioned in the doquet ; but it may be often neceſlary, that ſuch 
reading ſhould take place as a precaution againſt fraud, and that 
the witneſſes may be able to eſtabliſh the fact, if called upon 
ſo to do. 


The 
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The Court unanimouſly « repelled the objection in point of 
« form to the notary's doquet to the laſt will and teſtament in 


© fayour of the petitioners.” 


Lord Ordinary, Monboddo. Act. R. Hamilton. Alt. D. Cathcart. 
Clerk, Pringle. | 
R. D. 


Ne CXXXVII. | December 3. 1794. 
WILLIAM GORDON, 


AGAINST 


JOHN and HUGH MACFARLANES. 


WiIrNESss. -A witneſs is not entitled to charge more for bis travelling- 
expences, than what is allowed by the act of ſederunt, 2% Decem- 
Der 1765. 


TILLIam GoRDoN, writer in Dumfries, having been cited 
by John and Hugh Macfarlanes, to appear at Edinburgh 
as a witneſs, came to town in the ordinary ſtage-coach ; he was de- 
tained two days there in order to be examined, and returned on 
the fourth from his departure, by the ſame conveyance. 
He afterwards claimed L. 4, 12s. as the actual expence of the 
journey, excluſive of any charge for trouble and loſs of time. 
The Macfarlanes refuſed to give him more than 128. 4d. in 
terms of the act of ſederunt, 21ſt December 1765, which allows 
a witneſs 18. 2d. for each day he is detained at the place where 
he is to give his evidence, and, provided he travel on horſeback, 
2s. 6d. for each day he is on the road; contending, that in the 
preſent caſe, Gordon might have come to town on horſeback in 
two days, and returned in the ſame time. They farther 


Pleaded : It was the object of the act of ſederunt to make a ge- 
neral rule applicable to all caſes, and however inadequate the in- 
demnification it affords, no more can be exacted while the act re- 
mains unaltered. To allow a witneſs the actual ſum expended by 
him, would not only often be hard on poor litigants, but, as the 
ſum to be given would vary in cach caſe, would be the ſource of 
conſtant diſputes, 


Anſwered : 
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Anſwered : As every individual in the community 1s intereſted 
in the puniſhment of crimes, there might be ſome reaſon for 
maintaining, that. a witneſs in a criminal cauſe. ſhould pay his 
own expences; even in that caſe, however, the public proſecutor 
is accuſtomed to give a {um for indemnification, ſuited to the cir- 
cumſtances of the caſe. But as the benefit arifing from the evi- 
dence of a witneſs in a civil cauſe is wholly confined to the indi- 
vidual litigants, the party by whom he 1s cited ought to pay his 
full expences: Indeed, if witneſles are not indemnified, it would 
be an eaſy mode of gratifying malice againſt a perſon living at 
a diſtance, to-cite him in that capacity ; and there would befides 
be danger of a bias in his depoſition, if his only chance for in- 
demnification depended on the good will of the perſon by whom 
he was adduced. As therefore the ſum allowed by the act of 
ſederunt is, from the change of circumſtances, totally inadequate 
for the purpoſes for which it was intended, the act ought not 
to be, and in practice never 1s, enforced. 


The Lord Ordinary found, That Mr Gordon was not legally en- 
titled to demand more than what was allowed by the act of ſede- 


runt 1765. . 


Upon adviſing a reclaiming petition for Mr Gordon, with an- 
ſwers, the Court, though they conſidered the allowance fixed by 
the act of ſederunt to be too low, were of opinion that effect muſt 
be given to it, until it be altered; but ſenſible of the hardſhip 
of the caſe, they thought that the act ought to be liberally con- 
ſtrued as to the time allowed for travelling. 


The Lords therefore found the“ petitioner entitled to fourteen 
« days travelling-charges, beſides the two days he was detained 
« in Edinburgh, which, at the rate of 2s. 6d. Sterling for each 
« travelling day, and at the rate of 1s. 2 d. Sterling for each of 
e the two days he was detained in Edinburgh, amount to the ſum 
« of L. I: 17 : 4 Sterling; found the reſpondents liable to the pe- 
te titioner in that ſum, and of L. 5 Sterling of expences of pro- 
« ceſs, and the full expences of extract.“ 


Lord Ordinary, Abercromby. For Gordon, D. Cathcart. Alt. Turnbull. 
Clerk, Pringle. 8 | 
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No CXX XVIII. December 3. 1794. 
Mrs RAE CRAWF UR D, 


AGAINST 


Sir JOHN STEWART and Mrs STIRLING. 


CoLLATION. An heir of entail who is one of the neareſt in hin, and not 
the heir alioqui ſucceſſurus, is entitled to a bare of the moveadle 
ſucceſſion without collating. 


LRANCISs STEWART CRAwFuURD died inteſtate and a bache- 
ors. .. | 

Sir. John Stewart, his only brother, was his heir-at-law, and 
his two ſiſters Mrs Rae Crawfurd and Mrs Stirling his executors. 

The property of Mr Crawfurd at his death, conſiſted, 1/7, Of 
ſome heritage of little value deſcendible to the heir of line; 2dly, 
Of Milton, an eſtate of conſiderable value which he held under a 
tric entail, and to which his eldeſt ſiſter Mrs Rae Crawfurd ſuc- 
 ceeded as neareſt ſubſtitute ; 3dly, Of arrears of rent and other 
moveables, worth above L. 1200 Sterling. | | 
Sir John Stewart having found it for his intereſt to collate, he 
and his youngeſt ſiſter Mrs Stirling, claimed the whole unentailed 
ſucceſſion, to the excluſion of Mrs Rae Crawfurd, unleſs ſhe would 
collate the eſtate of Milton, while ſhe, on the other hand, contend- 
ed, that this was rendered impracticable by the entail, but that 
ſhe was nevertheleſs entitled to a ſhare of the moveable ſucceſſion, 
as one of the neareſt in kin. | 

In order to try the queſtion, a multiple-poinding was brought, 
in name of the tenants, and others, who held moveable funds be- 
longing to Mr Crawfurd, in their hands; and in ſupport of the 
claim of Mrs Rae Crawfurd, it was : 


Pleaded : 1}, The law of collation applies only to the heir of 
line, and not to heirs of entail, or of proviſion ; Balfour's Prac- 
tics, p. 233. 3 Stair, b. 3. tit. 8. 5 48. ; Dirleton, voce Heirs of tail- 
zie; Macdowall, vol. ii. p. 385. ; Erſkine, b. 3. tit. g. F 3. ; Kames, 
19th November 1720, Riccarts againſt Riccarts. Indeed, if the 
latter were bound to collate, a double collation would frequently 
take place; a thing never ſuppoſed by our lawyers, who ſpeak of 
the privilege of the heir in this caſe, thereby meaning the heir 
of line, in contradiſtinction to ſucceſſors by tailzie and proviſion, 
who, in compariſon with him, are conſidered as ſtrangers ; Craig, 
lib. 2. dieg. 17. F$19.; Dirleton, voce Heirs of tailzie ; Stair, b. 3. 
tit. 5. 98. | a 

| Collation 
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Collation is a privilege competent to the heir-at-law, whereby 
the general rule excluding'him from the whole inteſtate moveable 
ſucceſſion, 1s. limited, and himſelf admitted to a ſhare, upon his 
collating the heritage and heirſhip-moveables. As, however, it 
is only to a ſhare of the moveable inteflate ſucceſſion to which 
he is admitted, there is no reaſon why he ſhould contribute the he- 
ritage he takes by deed. To be admitted to the legal ſucceſſion 
of one kind, it is enough that he renounces the legal ſucceſſion of 
another. 

2dly, The limitations in the entail render it impoſſible for Mrs 
Rae Crawfurd to collate; and it would be repugnant to the idea 
of collation that ſhe ſhould on that account be excluded, as it al- 
ways ſuppoſes an option in the heir to uſe his privilege or not, as 
he ſhall think beſt. Such excluſion would alſo be attended with 
obvious injuſtice, wherever the entailed property was of ſmall 
value, in proportion to the moyeable ſucceſſion. 


Anſwered : In all caſes where the law either grants any privi- 
lege to heirs, or impoſes any obligation on them, heirs of provi- 
ſion, if not ſpecially excepted, are underſtood to be preciſely in 
part caft with the heir of line, As to collation in particular, 
there 1s no reaſon why the former ſhould be more favoured than 
the latter; for although a perſon may chuſe to regulate his ſuc- 
ceſſion by ſettlements, it does not follow, that he means in other 
reſpects to diſpenſe with the reciprocal obligations thence ariſing 


in the ordinary courſe of law between heir and executor ; Mac- 
dowall, b. 3. tit. 8. $ 100. ; Fac. Coll. 15th November 1787, Bal- 


four and others againſt Scott. 


2dly, If it be impoſlible for an heir of entail to collate, it muſt 


be equally impoſſible for him to take any ſhare of the moveables ; 
for no perſon can claim a privilege, without fulfilling the con- 
dition on which it is granted. But it is a miſtake to ſuppoſe, that 
heirs, under the ſtricteſt entail, cannot collate ; they may at leaſt 
collate the rents and profits of the eſtate during their lives, and 
even the eſtimated value of the fee. 


The Lord Ordinary, © in reſpect that Mrs Rae Crawfurd was 
« not heir of line, but only heir of proviſion in a particular 
* eſtate, which ſhe takes under a deed of entail, found that ſhe 
« is entitled to take a ſhare of the executry alongſt with her bro- 
*“ ther and ſiſter, without collating the tailzied eſtate.” 


On adviſing a reclaiming petition, and anſwers, it was 


Ob/erved on the Bench : Mrs Rae Crawfurd is a ſtranger to her 
brother's heritable ſucceſſion, being neither his heir-at-law, nor 
taking any thing under any deed of his, and therefore the law 
of collation cannot in any ſhape apply to her; ſhe ſucceeds 
to the eſtate of Milton under a ftri entail, executed by their 
common n anceſtor, and not as repreſenting her deceaſed brother, 

who 
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who himſelf was only an heir of entail: And it is no reaſon for 
excluding her from a ſhare of his moveables, that ſhe takes an 
eſtate to which, in conſequence of the deſtination of the tailzie, 
he was a prior ſubſtitute to her. 


The Court, with only one diſſenting voice, © adhered.” 


Lord Ordinary, Juſtice-Clerk. For Mrs Rae Crawfurd, M. Roſe. Alt. C. Hope. 
Clerk, Home. | —q 
KD. - 


No CXXXIX. December 5. 1794. 
ROBERT WATSON | 


AGATNST 
0 


ALEXANDER MACDONELL. 


ARRESTMENT,—HERITABLE and MovEABLE.—A debt ſecured by an 
afſignation to a leaſe of an heritable ſubje&, followed with poſſeſſion, 
cannot be carried by arreſiment. | 


ILLIAM MAcDONALD aſligned a leaſe of an heritable ſubject 
to James Macdonald, in ſecurity of certain perſonal debts, 
The ſubject was in poſſeſſion of ſubtenants, from whom the aſſig- 
nee drew the rents. The aſſignation was intimated to the land- 
lord. 
Robert Watſon, creditor of. James, executed an arreſtment in 
the hands of William Macdonald, and afterwards raiſed a proceſs 
of forthcoming againſt him, in which appearance was made for 
Alexander Macdonell, truſtee on the eſtate of James, which had 
been ſequeſtrated after the date of the arreſtment. 
William Macdonald likewiſe raiſed a multiple-poinding. 


Alexander Macdonell 


| Pleaded : The debts were made real, by the aſſignation, and 
conſequently became the ſubject of adjudication, not of arreſt- 
ment. The poſſeſſion on the leaſe being equivalent to infeft- 
ment, it prevented the application of the exception contained in 


the act 1661, c. 51. which declares, that money due © by bonds, 
| | contracts, 
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contracts, or other perſonal obligements, whereupon no infeft- 
ments have followed,“ may be attached by arreſtment. 


The arreſter 


Anſwered : It was the object of the act 1661, to make all debts 
liable to arreſtment, which are not ſecured by a complete feudal 
inveſtiture ; Dict. voce Arreſtment, p. 55. 20th February 1706, 
Stewart againſt the Creditors of Dundaſs ; Fount. 18th January 
1695, Frazer againſt Cleghorn. Now, leaſes, although by ſta- 
tute, declared good againſt ſingular ſucceſſors, are in other re- 
ſpects mere perſonal rights. 3 


The Lord Ordinary © preferred Robert Watſon, the purſuer of 
<« the forthcoming, to the ſums in the hands of the raiſer of the 
“ multiple-poinding.”” 


Upon adviſing a reclaiming petition, with anſwers, it was 


Obſerved, in ſupport of the interlocutor, That an aſſignation in 
ſecurity of a moveable debt, does not make it heritable, as to 
diligence : In oppoſition to it, That the arreſtment was inept, be- 
cauſe the debt was ſecured by an aſſignation to a leaſe clothed 


with poſſeſſion, which is a real right, complete ſua natura; which 


can only be carried by adjudication, and which a creditor by ar- 
reſtment cannot renounce. 


The Lords © preferred Alexander Macdonell to the funds in 


© medio,” 


A reclaiming petition was, by a great majority (13th January 
1795) refuſed, without anſwers. 


Lord Ordinary, Ankeruille. For Watſon, Hagart. Alt. Montgomery. 
Clerk, Sinclair. 
| D. D. 
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WILLIAM CURTIS and others, Aſſignees under the Commiſſion 
of Bankruptcy of Gibſon and Johnſon, 


AGAINST 


EDWARD CHIPPENDALE, Truſtee on the ſequeſtrated Eſtate 
of William Macalpine and Company. 


CoMPENSATION.—RETENTION%—{f the creditors of A, a bankrupt, 
claim on the bankrupt-eſtate of B, for the amount of certain bills ac- 
cepted by him, in A's poſſeſſion at his bankruptcy, 15 it competent for the 
creditors of B to plead retention againfl this claim, on account of B's 

| having indorſed bills accepted by A, the holders of which laſt bave 
arawn a dividend out of the eftate of d, and are likewiſe claiming 
upon the eftate of B? | | 


'TILLian MACALPINE and Company, Liveſay, Hargrave and 
Company, and Lewis and Potter, agreed, that an exchange 
of bills ſhould take place among them, with a view to ſupport each 
other's credit. 
Bills accordingly were delivered to Liveſay, Hargrave and 
Company, and Lewis and Potter, by Macalpine and Company, to 
a very large amount, drawn by them, and accepted, partly by 
other houſes with whom they were connected, and partly by Barr 
and Maddox, a fictitious firm aſſumed by themſelves. 

Many of the bills thus obtained, were indorſed by Liveſay and 
Company, and Lewis and Potter, to their bankers Gibſon and 
ohnſon, in ſecurity of advances which they had made for them. 

-On the other hand, Macalpine and Company received bills to 
a large amount from Liveſay and Company, and Lewis and Pot- 
ter, which were drawn by them, chiefly on their own agents, and 
accepted by Gibſon and Johnſon, _ 

In May 1788, Macalpine and Company, Livefay, Hargrave and 
Company, Lewis and Potter, and Gibſon and Johnſon, became 
bankrupt. | 43h 

Bills accepted, drawn, or indorſed, by Macalpine and Company, 
to the extent of L. 25,801: 4: 10, were then in the hands of Gib- 
ſon and Johnſon. 

The aſlignees under the commiſſion of bankruptcy awarded 
againſt them, entered a claim for this ſum, upon the ſequeſtrated 
eſtated of Macalpine and Company. 

The truſtee objefted to the claim, That bills accepted by Gib- 
ſon and Johnſon, to the amount of L. 22,513: 14: 5, had been 


put into the hands of Macalpine and Company, which they had 
indorſed, 
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indorſed, and which not having been retired by the accepters, 
were now. ranked on the eſtate of Macalpine and Company, and 
that therefore, their amount fell to be deducted from the claim 
of Gibſon and Johnſon, who could only rank for the balance, 
being L. 3287: 10: 5. 

It appeared that the holders of the bills accepted by Gibſon 
and Johnſon had likewiſe claimed on their eſtate, and had drawn 
a dividend of 5s. 8 d. in the pound. The eſtate of Macalpine and 
Company had at this time paid nothing, but it was ſtated as pret- 
ty clear, that it would afford their creditors a dividend of 2 8. 6d. 
in the pound. 

So matters ſtood when the queſtion came before the Court, 
when, in ſupport of the objection, it was 


Pleaded : No perſon can demand payment or performance from 
another, till he have anſwered any claim which that other has 
againſt him. Hence, although Macalpine and Company are not 
in the poſſeſſion of the bills accepted by Gibſon and Johnſon, yet 
being, in conſequence of their indorſing them, liable for their 
payment, they are entitled to retain what they owe to Gibſon and 

ohnſon for their relief. In order to found a right of retention, 
it is not neceſſary that the party pleading it, ſhould hold a vouch- 
er of debt, of which he can inſtantly demand payment; it is 
enough that he can ſhew, that at ſome future period, he may be 
diſtreſſed for a debt for which his creditor is primarily liable. 
Thus a cautioner can plead retention againſt the principal debtor 
till relieved of his engagement; Stair, b. 1. tit. 18. $7.; Mac- 
dowal, b. 1. tit. 24. { 34.; Erſkine, b. 3. tit. 4.4 20.; Fount. 1oth 
July 1711, Irvine againſt Menzies 3 Kames, 19th June 1744, Mur- 
ray againſt Chalmers. Even compenſation may in particular caſes 
be pleaded, where the party founding on it, is not in the right of 
the debt; thus, a cautioner may plead it on a debt due to the 
principal debtor, Fount. 1ſt July 1709, Strachan againſt the Town 
of Aberdeen. | 


Anſwered : If Macalpine and Company had ſtill been poſſeſſed 
of the bills of Gibſon and Johnſon, they would no doubt have been 
entitled to plead compenſation againſt the preſent claim. But 
by indorfing them for value, they have transferred their right 
in them to the preſent holders, who accordingly have been rank- 
ed for them on Gibſon and Johnſon's eſtate, and drawn a confi- 
derable dividend. 1 | 

IF in this ſituation, Macalpine and Company were entitled to 
plead retention, it would produce the utmoſt inequality and em- 
barraſſment in the divifion of bankrupt-eſtates. 

Bills being ſubſtitutes for caſh, muſt neceſſarily paſs through 
the hands of many indorſers, all of whom, if they happened to be 
debtors to the accepter, would have a right of retention ; and in 
this way ſums might be withheld from the eſtate of the accepter 
to ten, twenty, or thirty times the amount of the bills due by 
him. : 

Suppoſe 
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Suppoſe that a bill of L. 1000, of which A is accepter, paſs through 
ten different hands, all of whom owe him a L. 1000, and that after- 
| wards they all become bankrupt, and pay only 2s. in the pound-; 
ſuppoſe alſo, the eſtate of A'to be bankrupt, and that it like- 
wiſe yields a dividend of 2s. : If each of theſe indorſers were en- 
titled to retain the dividend due on A's debt, the*reſult would be, 
that A's bill of L. 100 would be fully paid, while all his other 
creditors, equally onerous with thoſe - claiming under it, would 
draw a dividend of 28. only. Ten different parties would thus 
virtually rank on the ſame eſtate for the ſame debt, which would 
be contrary both to juſtice, and to the intention of the bankrupt- 
ſtatutes, the great object of which is to effect a ratable aRejbu- 
tion of the bankrupt's eſtate. 

Even in the preſent caſe, as the holders of Gibſon and Johnſon's 
bills have drawn a dividend of .5s. 8d. in the pound from their 
eſtate, if the objector were to prevail, a further dividend would 
virtually be paid on them, correſponding to the dividend which 
Gibſon and Johnſon would otherwiſe be entitled to draw from the 
eſtate of Macalpine and- Company, for the -bills on which they 
now claim. And were this $0 turn out no more than 28. 6d. ſtill 
the bills of Gibſon and-Johnſan-indorſed by Macalpine and Compa- 
ny,. would be drawing-nearly a third more than their other debts, 
i. c. $88. 2d. the others drawing only 5s. 8d. 

Beſides, Macalpine and Company, by indorſing the bills of 

Gibſon and Johnſon, came under an implied warrandice, that they 
would do nothing to the prejudice of their indorſee. But were 
they to prevail in this queſtion, they would be guilty of a breach 
of it, by diminiſhing the funds diviſible among Gibſon and John- 
ſon's creditors, of which their own indorſees will receive a pro- 
portional ſhare. 
It is alſo to be conſidered, that, on the principle pleaded by the 
objectors, retention would be competent not merely to the holder 
of the bill, but to every indorſee, againſt the drawer and prece- 
ding indorſers; and as a bill may circulate over all the trading 
world, the claims competent to the holders or poſterior indorſees 
againſt prior indorſees, might be infinitely diverſified ; and 2 
ranking of creditors thus rendered inextricable. 

The municipal law of this country, with reſpect to retention, 
when applied to cautioners, cannot affect this caſe. As it ariſes 
from bills of exchange, and may therefore, as a precedent, affect the 
intereſt of ſtrangers, it muſt be determined on thoſe eſtabliſhed prin- 
ciples of mercantile law, which, from views of expediency and ju- 
ſtice, regulate the tranſactions of merchants in other trading coun- 
tries; Mackenzie's Obſervations on 1681, c. 20. p. 466. In England, 
where theſe principles are better underſtood, from being more fre- 
quently reſorted to, the identical point at iſſue has more than once 
occurred, and has been uniformly decided in favour of the claim- 
ants ; 5th November 1792, Gibſon and Johnſon againſt Edenſon's 
Aſſignees, determined by the Commiſſioners for the cuſtody of 
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the Great Seal; King's-Bench, Term. Reports, vol. iv. No. 714. 
13th June 1792, Howis v. Wiggins. Other reaſons alſo concur 
for the law of that country being adopted in the deciſion of the 
preſent queſtion. It was the locus contractus, the locus ſolutioni 
deflinatus ; it is of importance, that in mercantile queſtions there 
ſhould be an uniformity in the law of the two countries, and no 
oppoſite judgment has yet been given in our own Courts, none of 
the deciſions quoted by the other party having been pronounced 
between merchant and merchant ; indeed, all of them at a pe- 
riod when there was little trade in this country. 


Replied : The objetor does not argue, that one document of 
debt can in any caſe draw more than full payment, but merely, 
that where the creditor of a bankrupt is debtor to him to an 
equal amount, he will be ſecured by the right of retention from 
ſuffering by his infolvency. The inequality and hardſhip fi- 

red by the claimant, therefore, is what muſt occur in every 
caſe of mutual debts, where either party becomes bankrupt, Let 
it be ſuppoſed, that A becomes bankrupt, indebted to B and C 
in L. 1000 each, and pays only 2s. in the pound, and that B owes. 
him nothing, but that C owes him L. 1000, the conſequence will 
be, that C, by pleading compenſation, will loſe nothing, while 
B will only draw 2s. in the pound. In like manner, if C were 
cautioner for A for L. 1000, he would, by pleading retention till 
relieved, be freed from any loſs on A's bankruptcy. And 
on the very ſame principle, if C, being creditor in a bill for 
L. 1000 to A, indorſe it for value, he is entitled to retain till 
relieved of his ſubſidiary obligation as indorſer. Neither would 
more than full payment be drawn for A's bill, although it ſhould + 
paſs through ten different hands, each of them his debtor. If 
the creditors of A found it for their intereſt, they might pay 
the whole contents of the bill to the holder, and thus at once 
put an end to all claims of retention by prior indorſees : And 
on the ſame principle, whenever the bill was fully paid out of A's 
eſtate, either by actual dividends, or by the operation of reten- 
tion, each indorſee would be obliged to pay what he owed to the 
bankrupt. The plea of the other party ſeems to be, that whenever 
the principal debtor becomes bankrupt, all claims of retention, 
and 1n ſhort all preferable ſecurities, ſhould ceaſe, although it is 
only in caſes of inſolvency that they can be of any uſe. f 

Even if the law of England were evidence of the law-mercan- 
tile, vhich it is not, it could have no effect on the preſent queſtion, 
as both are equally inapplicable. For although bills ariſe from 
commerce, and owe their validity to the common conſent of nations, 
pet it is only with regard to their conſtitution and mode of trans- 
ferrence, that the law-mercantile has place. But in whatever 
country a bill may have been granted or negotiated, the mode of 
recovering payment of it, and the pleas of retention or compen- 
ſation competent on it, muſt be regulated by the law of the coun- 
try where payment is demanded, | 
| — 4 M The 
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The Lord Ordinary took the cauſe to report on informations. 


The Court Found, That to the amount of the acceptances due 
by Gibſon and Johnſon, the plea of retention 1s well founded, 
« and that till relief is given to that amount, the aſſignees under 
% the commiſſion of bankruptcy awarded againſt Gibſon and John- 
« ſon, are not entitled to be ranked upon the ſequeſtrated eſtate 
„of Macalpine and Company.; and, in fo far ſuſtained the objec- 
tion in queſt ion.“ 

On conſidering a reclaiming petition and anſwers, the Court 
being of opinion, that the caſe was attended with very great dif- 
ficulty, a hearing in preſence was ordered, and after that memo- 
rials. 


When the cauſe came again to be adviſed, ſeveral of the Judges 
thought there were no termini habiles for retention. Although 
(it was obſerved) the exceptions of compenſation and retention, 
while founded on principles of equality, are attended with bene- 
-ficial effects to both parties in ſaving counter actions, and on that 
account entitled to the favour of the law ; yet in this caſe reten- 
tion ought not to be admitted, becauſe, when the ſituation of the 
parties, and the effect of their tranſactions, are thoroughly conſi- 
dered, it will be found, that to ſuſtain Macalpine and Company's 
plea of retention would be attended with great injuſtice to the cre- 
ditors of Gibſon and Johnſon. If both parties had continued 
ſolvent, the queſtion would have been of no importance, or even 
although one or both had become bankrupt, if both ſets of bills 
had remained in their hands, the one ſet might have been fairly 
ſet off againſt the other, although the dividends had been un- 
equal. But the caſe here is quite different; Gibſon and John- 
ſon have indeed kept the bills of Macalpine and Company in 
their own hands, but Macalpine and Company have indorſed the 
bills of Gibſon and Johnſon for value. Their indorſees, are en- 
titled to rank on both eſtates, and have accordingly done ſo. 
From that of Gibſon and Johnſon they have drawn a dividend ' 
of 5s. 8d. They will likewiſe draw from that of Macalpine and 
Company a dividend of 25. 6d. If theſe eſtates ſhould afford no 
further dividends, the indorſees will draw only 8s. 2d. in the 
pound, but Macalpine and Company the indorſers, have already 
got a great deal more; for having indorſed the bills of Gibſon 
and Johnſon for full value, and only repaid 28. 6d. they have 
gained 178. 6d. in the pound by the tranſaction; while, on the other 
hand, theſe of Gibſon and Johnſon muſt at all events be lo- 
ſers by it. For the bills of Macalpine and Company, which 
ſtill remain their hands, they had accepted bills which have 
drawn from their eſtates at the rate of 5 s. 8d. in the pound, ſo 
that even ſhould they be allowed to rank on the eſtate of Mac- 
alpine and Company, if it yield only 2 s. 6d. they will ſtill loſe 
38. 2d, in the pound: the reſult therefore of the whole tranſ- 


action. 


| - 
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action is, that while the creditors of Gibſon and Johnſon are 
loſers to this extent, the creditors of Macalpine and Company, 
even after paying a dividend of 2 s. 6d. not only on their own ac- 
ceptances, but alſo on thoſe of Gibſon and Johnſon which they 
indorſed, will be gainers to the extent of 15 s. in the pound. 


On the other hand, a majority of the Court ſtill remained of 
opinion, that as Gibſon and Johnſon were claiming to be ranked 
on the effects of Scotch bankrupts ſituated in this country, their 
right muſt be determined by the law and practice of Scotland, in 
which no principle is better eſtabliſhed, than that a perſon may 
plead retention, till the creditor claiming a debt of any ſort from 
him relieve him of all obligations for which that creditor is pri- 
marily liable. 5 | 


The Court © adhered,” | 

Lord Ordinary, Henderland. For the Claimants, Rolland, Geo. F erguſſon, Ja. Grant. 
For the Objectors, Dean of Faculty Erſkine, Honyman, Cha. Roſs, Clerk, Sinclair. 
N. B. The propriety of this deciſion was very much called in 


queſtion in an after caſe, Nairn againſt Cranſton, 1796. 


R. D. 


| No. CXLI. 
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"N*CXLI. December g. 1794. 
WILLIAM and JOHN -HARRISONS, 


A-GAINST 


EDWARD: CHIPPENDALE, Truſtee on the ſequeſtrated Eſtate 
- of Macalpine and Company. 


BILL of ExXcHANGE.—Fhen the debtor in a bill becomes a bankrupt, and 
a claim is made for it on his eflate before the term of payment, the 
want of due negotiation. cannot be objected by bis creditors. 


When a bill has paſſed through the bands of a perſon who is neither 
drawer, accepter, nor indorſer of it, no recourſe lies againſt him, if it 
be afterwards diſhonoured. 


'ILLiaMm and JohN HarRisons and Macalpine and Com- 
V'Y -pany. had been accuſtomed to accommodate each other, 
by a mutual exchange of bills. | | 
The latter became bankrupt in May 1788, and at that time bills 
to a large amount were in the circle, accepted by the Harriſons, 
and which they were afterwards obliged to diſcharge. 

The Harriſons had in their poſſeſſion, at the time of the failure, 
bills to the ſame amount delivered to them by Macalpine and Com- 
pany, by whom ſome of them were drawn, but others were neither 
drawn, accepted, nor indorſed by them. The debtors in all theſe 
bills had become bankrupt, and claims had been lodged on their 
eſtates before the terms of payment. 

The Harriſons entered a claim on theſe bills on the ſequeſtra- 
ted eſtate of Macalpine and Company, and produced, in ſupport 
of it, on the one hand, the bills they themſelves had accepted, 
retired ; and, on the other, the bills they had got from Macalpine 
and Company, diſhonoured, an account-current atteſted by Mac- 
alpine, after his bankruptcy, and a copy of certain proceed- 
ings in the Court of, Chancery, relating to theſe bills, in conſe- 
.quence of a claim entered for them on the Engliſh eſtates of the 
bankrupts. They alſo referred to the mutual books of the parties. 

The truſtee on Macalpine and Company's eſtate 


Objected imo, The claim, in fo far as it is founded upon the 
bills drawn by Macalpine and Company, cannot be ſupported, be- 
cauſe they have not been duly negotiated. 

2do, It is equally groundleſs, in ſo far as it proceeds on the re- 


maining bills. He who diſcounts a bill truſts ſolely to the credit 
1 of 


Dec. 1794. COURT OF SESSION. 


of thoſe whoſe names are upon it; and when the perſon receiving 
the money for the bill does not indorſe it, this can only have 
happened from the diſcounter's not requiring his credit, and his 


wiſhing to keep himſelf free of the obligation of recourſe ; but 


independently of the bills, there has been no legal evidence of 


the debt produced. Indeed, the nature of the tranſaction, which 


was a mere exchange of paper, does not admit of any ſeparate 


claim, any more than if it had conſiſted in an exchange of goods, 


which might vary in their value, according to circumſtances. 


Anſwered : Imo, It is a ſettled point in the law of England, 
where the bills in queſtion were payable, that when the debtors 
in a bill become bankrupt, and claims are entered on their eſtates 
before the term of payment, negotiation is unneceſſary; 21ſt Ja- 


nuary 1792, Creditors of Macalpine and Company againſt Parſons 
and Govett. 


2do, Suppoſing no claim to lie on the bills themſelves, as they 


were delivered in ſecurity merely, and not in extinction of the 
debt due to the claimants, it is competent to prove its amount 
aliunde, and ſufficient evidence has already been produced. 


The Lord Ordinary reported the cauſe on informations. 

The Court conſidered the firſt point to be completely ſettled 
in favour of the claimants, by the caſe of Parſons; and that as 
to the ſecond, although upon the general grounds ſtated for the 
truſtee, no claim lay on the bills, the debt might be proved aliunde. 

The Lords repelled the firſt objection, and as to the ſecond, 
moved by what was ſaid as to a ſeparate proof of the debt, they 
remitted to the Lord Ordinary to hear parties farther, 


Lord Ordinary, Henderland. Act. John Clerk. Alt. Honyman. Clerk, Sinclair. 


D. D. 
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No CXLIL. | | December 10. 1 794- 
JAMES WADDE L, 


- 
* 
* 


AGAINST 


' JOHN BROWN. 


'TACK.—PERSONAL and REAL. -A leaſe of an urban tenement is 
effetual againſt ſingular ſucceſſors. 


FT Avi Macquarts, in 1791, by a miſſive, granted to John 
= Brown a leaſe of a dwelling-houſe and workſhop in Glaſ- 
gow for 17 years. Brown immediately entered into polleſſion. 

In 1792, Macquater ſold theſe ſubjects to James Waddel, who, 
in 1793, brought an action of removing againſt Brown, in which 
he ſtated, that he had not been informed of the exiſtence of the 
leaſe at the time of the purchaſe, and in point of law, | 


Pleaded: A leaſe is at common law a mere perſonal right; Mac- 
dowall, b. 2. tit. 9. Fr: The ſtatute 1449, c. 17. has indeed 
made leaſes of © land, effectual againſt ſingular fucceſſors, but 
neither the letter nor the ſpirit of that ſtatute apply to leaſes 
of urban tenements. It is declared to have been made for the 
e ſaftie and favour of the puir people that labours the ground.“ 
Indeed, at its date, there were no leaſes of houſes within burgh, 
and therefore, it could not be intended to remedy. an inconve- 
mence which did not exiſt. | 

Beſides, a farm or other rural ſubject, when let in leaſe, yields 
an annual profit; from it the leſſee in general derives the main- 
tenance of himſelf and family, and upon the faith of the leaſe 
he lays out his ſtock in making improvements. Such leaſe is there- 
fore much more an object of favour than that of an urban tene- 
ment, from which the poſſeſſor derives no income, and on which 
he is not even entitled to make meliorations without the conſent 
of the proprietor ; Erſkine, b. 2. tit. 6. { 27.3 Stair, 5th Februa- 
Ty 1680, Rae againſt Finlayſon, ſtated in Dict. vol. ii. p. 417. 


Anſwered: The act 1449, was meant to protect leſſees of all he- 
ritable ſubjects, Stair, b. 2. tit. 9. $2.; accordingly, although 
poor labourers of the ground only are mentioned, it was early ex- 
tended to leſſees of mills and fiſhings; beſides, the word © lands,“ 
in our law language, comprehends burgage as well as rural te- 
nements; Supplement to Fac. Coll. p. 303. 27th January 1768, 
Maclauchlan againſt Maclauchlan. | | | 

The excluſion of urban tenements, too, from the benefit of the 


ſtatute, in the preſent ſtate of ſociety, would be highly inexpedient 
| and 
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and unjuft, when leaſes, not of dwelling-houſes only, but of valu- 
able buildings within burgh for the purpoſe of manufactures, are 
frequently granted, and on the faith ef the latter large capitals 
expended ; particularly as the univerſal underſtanding of the coun- 
try has long been, that they are good againſt ſingular ſucceffors. 

The deciſion, 5th February 1680, Rae againſt Ferguſon, is er- 
roneouſly ſtated in the Dictionary, the point now in queſtion not - 
having occurred in that caſe; Fountainhall, vol. i. p. 95. and as 
Mr Erſkine refers to this decifion, as abridged in the Dictionary, 
as the ſole ground of his opinion, it is entitled to no confidera- 
tion. | 


The Lord Ordinary found, That the miſſive of ſet by David 
« Macquater the former proprietor, in favour of John Brown 
« the tenant, being clothed with poſſeſſion, is effectual againſt 
« James Brown the purchaſer.” | 


On adviſing a reclaiming petition and anſwers, the Court conſi- 
dered the caſe as perfectly clear, and unanimouſly © adhered.” 


Lord Ordinary, Pol/kemniet. A. Jo. Clerk. Alt. Connel, Clerk, Mensies. 
R. D. 


Ne CXLIII. 3 December 10, 1794. 
JANET OLIPHANT, 


AGAINST 


MARGARET and ELEONORA OLIPHANTS. 


ImeLIiED Wi1LL.—CoNDIT10 $I SINE LIBERIS. —Where an heir of 
entail has exerciſed a reſerved faculty of burdening ' the eſtate in fa- 
vour of younger children to its full extent, by granting a bond of pro- 
viſion to thoſe in exiſtence at its date, if he marry again, and die with- - 
out making any alteration on the bond, a poſthumous cbild is entitled 


to a ſhare of it. 


"TYHIS cafe is a fequel of that reported, Fac. Coll. rigth June 
1793, Oliphant againſt Oliphant. | | 

Janet Oliphant, in confequence of the refervation in her favour 

in the intertocutor, ftated in that report, brought an action 1 * 

er . 
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her two ſiſters by the former marriage, and againſt her brother 
the heir of entail, concluding, as a poſthumous child, for her 
ſhare of the bond of proviſion. 


The Lord Ordinary © found her entitled to one-third of the 
« proviſion in queſtion.“ | 


And on adviſing a reclaiming petition and anſwers, the Court, 
proceeding on the grounds mentioned in the former report, -with 
only one diſſenting voice, adhered.” 1 


Lord Ordinary, Craig. A4. W. Maclkod-Bannatyne, Alt. Rolland. 
R. D. 


No CXLIV. | oak December 12. 1794. 
The TRUSTEE on the ſequeſtrated Eſtate of Walter Monteath, 


AGAINST 


COLIN DOUGLAS tf Os. 


BANKRUPT. —ACQ 1696. c. 5.—An heritable bond of relief granted by 
the principal debtor, and bona fide accepted by cautioners in a bond 
F corroboration of an old debt, does not fall under the act 1696, if 
both bonds be executed unico contextu, although infeftment be not 
taken on the bond of relief till within 60 days of the principal debtor's 
bankruptcy. | 


ALTER MoNTEATH was nearly related to the late 
Ducheſs of Douglas, who at different times lent him above 
L. 12,000. ; | | 
For the greater part of this ſum, ſhe got heritable ſecurity over 
his eſtate of Kepp, the value of which, however, was not equal 
to the ſums ſhe had lent upon it. | 
The Ducheſs died in 1774, leaving a ſettlement, veſting her 
whole funds in truſtees, who were directed, after paying her 
Grace's debts and legacies, to employ the reſidue of her fortune 
in the purchaſe of lands, to be entailed in fayour of her nephew 
Archibald Douglas, and certain other ſubſtitutes. It was further 
declared, That the truſtees ſhould hold the lands in their own 
Names, till the heir for the time ſhould arrive at the age of 22, 
and that after that event, they ſhould not be obliged to denude, 
till required by him. 1 | 
| In 
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In 1782, the Ducheſs's nephew had arrived at the age of 19, and 
the truſtees having conſulted counſel, how far they were- bound 
to purchaſe lands with the truit-funds, they were adviſed to 
do ſo. | 
The truſtees having accordingly ſet about recovering the truſt - 
funds, they applied to Mr Monteath for payment of what he owed, 
and threatened him with diligence. He, on the other hand, re- 
peatedly begged delays, until a peace with America, where the 
greater part of his funds were locked up, and at the fame time 
propoſed to ſell to the truſtees his eſtate of Kepp on reaſonable 
terms. | | | 

At a meeting of the truſtees in July 1783, Mr Monteath offer- 
ed to find ſecurity to pay the debt at Martinmas 1784, in ſo far 
as it exceeded the value of his eſtate, upon the truſtees conſent- 
ing to ſuperſede perſonal diligence againſt him till that term. 
This propoſal having been agreed to, Thomas Monteath his 
brother and partner, granted the truſtees one bond of corrobora- 
tion for L. 1250, and Colin, Robert and Campbell Douglaſes, his 
brothers-in-law, © for their further ſecurity,” granted them an- 
other for the like ſum. This laſt bond was ſigned by Colin and 
Campbell Douglas, gth March 1784, and by Robert at London 
on the 20th of that month. 

On the 26th March, Walter Monteath granted his brothers-in- 
law an heritable bond of relief over his dwelling-houſe in Glaſ- 
gow, the value of which was from L. 600 to L. 700 Sterling. This 
bond referred to the bond of corroboration, which it was decla- 
red had been granted on the faith of it. 

On the 5th February 1785, Mr Monteath ſold his eftate for 
L. 9723, 17. to the truſtees, who were infeft on the 24th March 
thereafter. | | 

Infeftment was taken on the bond of relief, 17th October 1785, 
and the ſeiſin afterwards recorded. 

On the 7th December 1785, Mr Monteath was rendered bank- 
rupt in terms of the act 1696. His eſtate was afterwards ſequeſ- 
_ trated, and the truſtees for his creditors founding on that ſtatute, 
brought a reduction of the heritable bond of relief granted by 
him to the Meſſrs Douglaſes, the ſeiſin on it not having been ta- 
ken till within 60 days of his bankruptcy; and 


Pleaded: 1//, The bond of relief was not a ſecurity for a novum 
debitum. The defenders had a perſonal claim for relief independent 
of it againſt Mr Monteath from the 2oth March, the laſt date of 
the bond of corroboration, whereas, it was not ſigned till the 26th, 
ſo that it was granted in ſecurity of a debt which had ſubſiſted 
for at leaſt fix days. Beſides, in queſtions on the act 1696, it 1s 
not the date of the bond, but of the ſeiſin, which is regarded, ſo that 
in fact, the right now under reduction was granted in ſecurity of 
a debt which had exiſted nearly eighteen months. If perſons ſo 
nearly related to Mr Monteath as the defenders, had taken imme- 
diate infeftment on the houſe in which he lived, it would have 
| 40 excited 
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excited the ſuſpicions of his creditors, he would inſtantly have 
been made bankrupt, and would thus have been prevented from 
proſecuting trade, and contracting further debts to their pre- 
judice. Expediency, therefore, requires that the ſtatute ſhould 
reach this caſe. See alſo Dict. vol. i. p. 86. Dalrymple, p. 232. 

and 244. 29th January, and 12th December 1717, Grant againſt 
Duncan; 1gth January 1726, Chalmers againſt the Creditors 
of Riccartoun. 

But, 2dly, The bond of relief was indirectly a ſecurity to the 
Ducheſs's truſtees for the old debt due to them, and ſo comes un- 
der the very words of the ſtatute. If it had not been for this debt, 
it never would have been neceſſary, and although it was directly 
granted to the defenders, the truftees alone were benefited by it. If 
ſecurities like the preſent were ſupported, a perſon on the eve of 
bankruptcy, who wiſhed to give a preference to a favourite credi- 
tor, would find no difficulty in getting ſome perſon to be cautioner . 
for him, as he could be ſecured from loſs by raking an heritable 
ſecurity in relief, and thus the object of the act 1696, would be 
entirely fruſtrated. | | 


Anſwered : 1//, It may be true, that a claim of relief aroſe 
to the defenders on ſigning the bond of corroboration, but as 
it contained no obligation of relief, a ſeparate bond became ne- 
ceſſary for that purpoſe, becauſe otherwiſe, the defenders, upon 
paying the debt, could not have rendered their claim effectual 
without a proceſs at law. Both bonds, however, were executed, 
unico contextu; the bond of corroboration was ſigned by Robert 
Douglas at London on the 2oth March, and ſuppoſing it to have 
been ſent off next day, it could not, according to the arrangement 
of the poſts at that time, have reached Glaſgow till the 26th, the 
date of the bond of relief; it is impoſſible therefore to conſider 
the bond of relief, otherwiſe than as a ſecurity inſtantly given. for 
a novum debitum. | 

The attempt made by the purſuer to ſplit the bond into two 
parts, and to hold the infeftment afterwards taken on it as a ſecu- 
rity for the debt contracted by the' perſonal obligation, is a refine- 
ment which has no foundation in the ſtatute, and has been long 
ago exploded ; Kilk. voce Bankrupt, 29th January 1751, Johnſton 
againſt Burnet and Home. | 

2dly, If there had been any thing fraudulent in the tranſaction ; 
if the ſecurity had been granted to the defenders 1n truſt for the 
Ducheſs's truſtees, or as third parties interpoſed, in order to elude 
the ſtatute, as in the caſe, gth March 1781, Robertſon againſt ' 
Blackie, it would then have been juſtly liable to reduction. 

\ But all parties in this caſe, were in optima fide, The truſtees 

| made a demand on Mr Monteath, from a ſenſe of duty, that they 
might be enabled to lay out the money on land agreeably to the 

terms of the truſt, and to the opinion of counſel, and when ſecu- 

rity was offered for it, they accepted it, not ſo much from any ap- 

prehenſion of Mr Monteath's circumſtances, as that they might 

be 
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be ſecure of the money being paid at certain terms, ſo as to leave 
ſufficient time for realizing it before the truſt expired. | 
The motives of the defenders were equally pure. Their view 
was to ſerve Mr Monteath, not the truſtees; and although they 
ſtipulated a ſecurity over the houſe, it is clear they had no ſuſpi- 
cion of his failure, as it is ſcarce worth half the ſum they enga- 
ged for. The heritable bond did not afford even an indirect ſe- 
curity to the truſtees, Its obligation was merely contingent. If 
the defenders had failed, without paying any part of the debt, the 
houſe would have remained unburdened to Mr Monteath and 
his creditors. Neither could the truſtees have prevented the 
defenders from renouncing this ſecurity at any time. Were it 
therefore in theſe circumſtances to be reduced, no man could 
with ſafety be cautioner for another. | 


The Lord Ordinary reported the cauſe on informations. 


The Court, by a great majority, found, That © the heritable ſe- 
* curity in queſtion fell under the act 1696.“ 


When the cauſe however came again before the Court, on a re- 
claiming petition and anſwers, in which the circumſtances attend- 
ing the tranſaction were more fully brought out, it being thought 
to involve a new and important point, a hearing in preſence was 
ordered. | 


When it was afterwards adviſed, the Court were much divided 
in their ſentiments. 


A majority were for ſuſtaming the ſecurity. 

The bond of relief, (it was obſerved), certainly does not come 
within the letter of the ſtatute, being a novum debitum, guoad the 
cautioners, and in determining whether caſes. of this ſort fall un- 
der its ſpirit, each muſt depend 1n a great meaſure on its own cir- 
cumſtances. In the preſent caſe, no evaſion of the ſtatute was in- 
tended. At the time the two bonds were granted, neither the 
truſtees, nor the defenders, nor Mr Monteath's other credi- 
tors, had any ſuſpicion of his approaching bankruptcy. The 
truſtees accepted a perſonal bond of corroboration for a ſimi- 
lar ſum from his brother and partner. The defenders accept-. 
ed a ſecurity not more than half ſufficient to relieve them; 
and ſo good was Mr Monteath's credit, that his other credi- 
tors did not proceed to diligence againſt him, although they 
ſaw his eſtate ſold, and infeftment publicly taken on it. If in 
ſuch circumſtances the bond of relief were reduced, no perſon 
could with ſafety become cautioner for a merchant, and many 
caſes might be. figured where this would be attended with the 
greateſt hardſhip. For inſtance, bankers are not fond of ſe- 
curity on land at any time, indeed till the preſent bankrupt-act, 
it could not be given for future advances on a caſh-account, yet 
were the purſuer's doctrine well founded, even merchants poſſeſſed 

| . of 
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of land would find it difficult to get their friends to become per- 
ſonally bound with them, (eſpecially in times of general diſtruſt, 
when ſuch aid is moſt needed), as the validity of the heritable ſe- 
curity which they could give in relief, would depend on their re- 
maining ſolvent for 60 days. 

On the other hand, ſeveral of the Judges remained of opinion, 
that the interlocutor ſhould be adhered to. Nothing, it was ob- 
ſerved, would tend ſo much to narrow the beneficial operation 
of the ſtatute, as to make every caſe of this fort a queſtion of 
bona or mala fides. There are certain leading features in every 
tranſaction, by which it 1s eaſy to diſtinguiſh whether it falls 
within its ſpirit. Although, in this caſe, both the truſtees and the 
defenders are much above any ſuſpicion of planning a fraud, till 
the effect of the tranſaction was to give a ſecurity for an anterior 
debt, and although the defenders were not fully ſecured by the 
bond of relief, yet it was the only ſecurity which Mr Monteath 


had to give. 


The Court found“ That the heritable ſecurity in 3 did 
* not fall under the act 1696.“ 


A e petition was refuſed without anſwers. 


Lord Ordinary Abercromby. Act. Solicitor- General Blair, Arch, Campbell, Moodie. 
Alt. Lord Advocate Dundas, Rolland, Maconochie, Arch. Campbell, junior. 
Clerk, Mengies. 
R. D. 
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Ne CXLV. December 12. 1704. 


The TRUSTEES for the Creditors of John Brough, 


AGAINST 


The HEIRS of Robert Selby, 


R1GHT IN SECURITY.—CAUTIONER.—BANKRUPT.—An beritable ſe. 
curity in relief granted to a cautioner in a caſh-account, found not to 
cover ſums drawn out at the date of the infeftment, where, in conſequence 
of future operations by the principal debtor, theſe ſums were repaid, 
and another balance afterwards created, which the cautioner paid, the 
principal debtor having become inſolvent. | ö 


OBERT SELBY, on the 14th June 1783, became joint obli- 

gant with John Brough, in a caſh-account with Sir William 
Forbes and Company, to the extent of L. 500 Sterling to be kept 
in the name of Brough. | 

Selby being only cautioner for Brough, he, of the ſame date, got 
from him a bond of relief, containing a diſpoſition in ſecurity of 
ſome heritable property, on which he was immediately infeft. 

Previouſly to Brough's obtaining this caſh-credit, he had an 
account-current with Sir William Forbes and Company, on which, 
at the date of the bond granted by Mr Selby and him, he owed 
a balance of L. 402, 16s. for which Mr Selby, by joining in the 
new ſecurity, became liable; but Brough having paid in various 
ſums, to his caſh-account, between the 17th June 1783 and the 
6th Auguſt following, this balance was wholly extinguiſhed, and 
a ſmall one created in his favour. 

Brough became inſolvent in 1788, and at that time, in conſequence 
of a variety of ſubſequent operations on his caſh-account, there 
was a balance againſt him of L. 539: 12: 5 

Mr Selby having paid this ſum, his heirs claimed to be prefer- 
red for it on the price of the ſubjects over which his ſecurity 
extended. 


The Court, however, found, that “ they were only preferable 
« in virtue of Robert Selby's infeftment for the ſums they could 
« inſtruc to have been advanced at the date of the ſaid infeft- 
«© ment .““ | 

In conſequence of this judgment, Mr Selby's heirs limited their 
demand to the L. L. 402, 16s, which had been advanced to Mr 
Brough before the 17th June 1783. | 

To their claim thus reſtricted, the truſtees for the creditors 

4 P Ob jected. 


See Fac. Coll. 24 March 1791, Creditors of Brough againſt Heirs of Selby. 
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NbjeFed : As the L. 402, 16s. due by Brough at the date of 
Selby's infeftment, were afterwards wholly extinguiſhed, the ba- 
lance ſince paid by Selby was entirely a new debt, contract-4 
after the date of his infeftment, and conſequently not ſecured y 
it; Fac. Coll. 16th January 1788, Pickering againſt Smith Wris at 
and Gray; 14th November 1789, Stein againſt Newnham Everett 


and Company. 


Anſwered : It is admitted, that Mr Selby's heritable ſecurity at. 
its date, covered a debt of L. 412, 16s. Now, an infeftment once 
legally conſtituted, cannot be extinguiſhed or diminiſhed by vo- 
luntary payments, far leſs by the daily fluctuation of a cath-ac- 
count, or indeed in any way, unleſs by a renunciation duly re- 
corded, or by ſums recovered, in virtue of legal execution; Dict. 
vol. ii. p. 353, 354, 355+ 3 Kames, 16th February 1734, Earls of 
Loudon and Glaſgow againſt Lord Roſs; Falc. 19th June 1745, 
Campbell againſt the Creditors of Auchinbreck ; Fac. Coll. 1ſt 
March 1781, Bank of Scotland againſt Bank of England. 


Replied : It may be true, that a real ſecurity is not leſſened 
in proportion as the debt is reduced by partial payments ; but 
every partial payment, nevertheleſs, pro tanto diminiſhes the debt, 
and when it is wholly paid, the ſecurity muſt neceſlarily be at an 
end, for a /ecurity cannot exiſt when the debt it was meant to ſe- 
cure is extinguiſhed ; . I. 43. de ſolut. et liberat. (lib. 46. f. 3.) J. 129. 
de regul. juris; Macdowall, b. 4. tit. 45. § 182. 


The Court, on the grounds ſtated for the objectors, pronoun- 
ced the following interlocutor : © In reſpect it appears from the 
accounts of Sir William Forbes and Company, that the ſum due 
«* to them by John Brough on his caſh- account, antecedent to 
e the date of the infeftment in ſecurity in favour of the late Ro- 
bert Selby, was afterwards fully paid up and extinguiſhed, and 
that the debt now claimed by Mr Selby's heirs was contracted 
4 poſterior to the date of ſaid infeftment : Find, That ſaid heirs 
4 are not, in virtue thereof, entitled to any preference on the 


„funds in medio. 


U 


Lord Ordinary, Dreghorn. For the Truſtees, Cullen. Alt. Barrd. 
Clerk, Pringle. 
R. D. 
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No CXLVI. December 13. 1794. 


Mr BARON GORDON, 


AGAINST 


The REPRESENTATIVES of Robert Michie. 


RemovinG.—The heirs of a tenant for life may be removed ſummarily 
between terms. | : 


R Robert Michie, miniſter of the pariſh of Clunie, at 
Whitſunday 1750, entered into poſſeſſion of a farm, on a 
leaſe, to laſt ©& during all the time of his incumbency”” in that 
pariſh. 

Mr Michie remained miniſter of Clunie, and poſſeſſed this farm, 
till his death, which happened on the 15th June 1794. 

Mr Baron Gordon, the landlord, did not diſpute the right of 
his executors to the crop on the ground, and, as a matter of fa- 
vour, he allowed them the uſe of the graſs for ſome time after 
the death of the tenant, Conſidering himſelf, however, as legal- 
ly entitled to immediate poſſeſſion of the farm, he, after giving 
the repreſentavives of the deceaſed previous notice of his inten- 
tion, on the 26th September, preſented a petition to the Sheriff, 
praying that they might be ordained immediately to remove from 
it. | 
The Sheriff, on the 15th October, ordered them to remove in 
| fourteen days. 

By this time, the repreſentatives had paid the rent for cro 
1794. | | 

[They afterwards preſented a bill of advocation againſt the 
judgment of the Sheriff, which, having been refuſed, they, in a 
reclaiming petition, | 


Pleaded : A tenant is entitled to continue in poſſeſſion after the 
period ſtipulated in the leaſe is completed, until he is regularly 
warned to remove; and it makes no difference whether continu- 
ance of poſſeſſion is claimed by himſelf or his heir. A tenant 
for life has even higher powers than an ordinary leſſee, and 
in ſo far as there is any difference between the ſituation of their 
heirs, the heir of the former is more entitled to favour as in 
his caſe the duration of the leaſe is altogether uncertain, and 
will generally be put an end to unexpectedly between terms, 
when his heir has provided no place to remove to, and when 


the 
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the effects of the deceaſed cannot be diſpoſed of without great 
diſadvantage. It is true, that the heir of a liferenter may be 
ſummarily removed; but there is this material diſtinction be- 
tween a liferenter, properly ſo called, and a liferent-tenant, that 
the one poſſeſſes gratuitouſly, and therefore, upon his death, a re- 
newal of the ſame right will not be preſumed, whereas the other 
pays an adequate rent for the ſubject, from which the law pre- 
ſumes, that he draws his whole maintenance, and his right to 
which it has declared capable of being diſſolved only in conſe- 
quence of a regular warning. The tenants even of a liferenter 
cannot be removed at his death, without warning, as little could 
the aſſignees and ſubtenants of a liferent-tenant, and there ſeems 
the ſame reaſon why his heirs ſhould be protected in the poſ- 
ſeſſion; Bankt. vol. ii. p. 116. ; Erſkine, b. 2. tit. 6. § 49. 

Beſides, the heir is liable for the current year's rent, and con- 
ſequently is entitled to continue in poſſeſſion. If it were other- 
wiſe, it would frequently be impoſſible to aſcertain the propor- 
tion of rent due to the landlord. | 


Anſwered : When a leaſe is deſcendible to heirs, the repreſenta- 
tives of the tenant are entitled to poſſeſs till they are regularly 
warned to remove. The heir has then a lawful title of poſſeſ- 
fion, and tacit relocation takes place. But in a liferent-right, the 
heir, from the nature of the thing, is excluded. It never was 
ſuppoſed, that the heir of a liferenter was entitled to make up 
feudal titles to the ſubject ; and although ſervice is not neceſſary 
with regard to leaſes, the repreſentative of a tenant for life has, 
for the ſame reaſon, no right to enter into poſſeſſion. The life- 
rent-infeftment or liferent-leaſe was the only circumſtance which 
excluded the right of the proprietor, and, it being removed, he 
alone is entitled to aſſume poſſeſſion ; Craig, tit. de migrands ; 
Stair, b. 2. tit. 9. § 38. ; Mackenzie's Obſ. on act 1555, c. 39.; 
23d February 1760, Tennent againſt Tennent. 

Aecording to ſtrict principle, perhaps, warning ſhould not be 

neceſlary, even againſt the tenant of a liferenter ; practice has 
however eſtabliſhed its neceſlity ; and as the tenant has a legal 
title of poſſeſſion, there is obviouſly room at leaſt for the di- 
ſtinction. | | 

Farther, as the landlord, in ſuch caſes, cannot foreſee the ter- 
mination of the leaſe, or conſequently give warning before the 
death of the tenant, if warning were afterwards neceſſary, it 
would frequently be in the power of the heir, when the leaſe 
was beneficial, to exclude the landlord for a year after the 
death of the tenant, contrary to the expreſs ſtipulation of the 
parties, while, at the ſame time, wherever the rent was high, the 
landlord could not force them to continue in poſſeſſion. 

In the preſent caſe, there is no diſpute about rent, and in every 
caſe of the kind, the proportion due to the landlord may eaſily 
be aſcertained. Matters muſt neceſſarily be ſettled in this way, 
whenever the heir does not claim poſſeſſion, | 

I Upon 
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Upon adviſing a reclaiming petition, with anſwers, the Lords, 
upon the general ground, unanimouſly © adhered,” 


Lord Ordinary, Anterville. AQ. Honyman, Alt Maconochie, Clerk, Pringle. 


D. D. 


No CXLVII. December 13. 1794. 
ALEXANDER GO VAN, 


AGAINST 


JOHN GRAY. 


SUSPENSION. —IWhen a cautioner in a ſufpenſion becomes bankrupt during 
its dependence, the charger cannot inſiſt for new ſecurity. 


| GRAx having preſented a bill of ſuſpenſion againſt a de- 
cree of an inferior judge, in favour of Alexander Govan, it 
was paſſed on caution. | 

The cautioner, after the ſuſpenſion had come into Court, having 


become inſolvent, the charger craved, that the Lord Ordinary 


would aſſign a term for the ſuſpender's finding new caution, under 
certification, that the letters would be found orderly proceeded 
againſt him. 


The Lord Ordinary took the point to report on minutes, and 
the Court afterwards ordered memorials. For the charger, it was 


Pleaded. The ſame expediency which has made caution the 
condition of obtaining a ſuſpenſion, ſeems to Tequire its re- 
newal on the bankruptcy of the cautioner, during its pendency, 
eſpecially as the choice of the original cautioner lies not with 
the charger himſelf, but with the clerk of the bills; Macdowall, 
vol. i. p. 458. F 26. | 

Although the charger cannot quote any caſe directly in point, 
his plea is ſtrongly ſupported by analogy. In the caſe of judi- 
cial ſales, the creditors are entitled, on the failure of a caution- 
er, to inſiſt for new caution; 8th March 1769, Stark and Clark 
againſt Johnſton . The Lord Lyon exacts new caution from 
meſſengers, as often as he finds it expedient. Notaries, if requi- 
red are obliged to renew their bonds of caution, on the death or 

4Q inſolvency 


Not collected. 
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inſolvency of their cantioner ; and of old, when the practice in 
improbations was regulated by 1557, c. 62. new caution was found 
by the purſuer, when his former cautioner died, pendente lite; 
Balfour, tit. Improbation; ſee alſo Yoet, lib. 2. tit. 8. § 3- 3 lib. 46. 
t. 1. 2.3 Corvinus, lib. 46. t. 5. ; Huber, de flipulationibus prætoriis, 
. $2.3 Marſilus, de fidejuſſoribus, 'F 74.; Zocſius, tit. Qui ſatis dare 
_ cogantur ; Heringius, de fidejuſſoribus, cap. 13. 


Anſwered: As ſoon as caution is received by the clerk of the 
bills, the proceſs is removed from his office to that of the clerks 
of Seſſion, and a certificate afterwards from him, bearing, that 
the cautioner had become bankrupt, would be inept. Were it 
therefore neceſſary, that new caution ſhould be found, the bu- 
ſineſs of receiving it would be entruſted to the depute-clerks or 
ſome other officers of court ; and .there being none to whom it 
belongs, ſhows that the demand is ill founded. Indeed, the char- 
ger admits, that it is altogether unprecedented, although ſimilar 
caſes muſt frequently have occurred, and, if granted, it would 
occaſion conſtant diſputes reſpecting the lufficlency of the ori- 
ginal caution, and produce much delay in the determination of 
cauſes. 

The caſes mentioned by the charger bear no analogy to the 
preſent. In the articles of judicial ſales, ſufficient caution for the 
price is always expreſsly ſtipulated. The Lord Lyon is ordained by 
ſpecial ſtatutes, (1587, c. 46. 1592, c. 125.) to take caution from 
meſſengers; and from the public nature of their office, it is con- 
ſiſtent with reaſon, that on the death or inſolvency of one cau- 

tioner, they ſhall be obliged to find another. And notaries, are 
obliged to renew their caution, in conſequence of a ſpecial ob- 
ligation in the bond, granted by them on their admiſſion. 


Obſerved on the Bench: Practice has very properly eſtabliſhed, 
that the ſuſpender muſt in moſt caſes find caution judicatum folvi, 
before his cauſe can be removed from the inferior court, although 
this Court may diſpenſe with his doing fo, if they ſee cauſe. But 
after.a cauſe is brought into Court, the parties are entitled to be 
heard, and the proceedings are not to be overturned, becauſe the 
cautioner has become inſolvent. The ſuſpender is not to blame 
for the bankruptcy of his cautioner, and it would be unrea- 
ſonable to make him loſe his ſuit, whether right or wrong, mere- 
ly on that account. 


The Court, with only one diſſenting voice, © repelled the de- 
„mand of new caution, and remitted to the Lord Ordinary to 
„hear parties on the merits of the cauſe.” 


Lord Ordinary, Abercromby. For the Chargers, Tait, R. H. Cay. 
Alt. Arch. Campbell, Fletcher, Clerk, Sinclair. | 
| R. D. 


No CX LVIII. 


Dec. 1794, COURT OF SESSION. 


No CXLVIII. | January 14. 1795. 
FRASER, REID and SONS, and their TRUST-INDORSEES. 


AGAINST 
LANCASTER and JAMIESON. 


EXECUTION. —1 arreſiment uſed in the bands of a merchant found to 
be null, becauſe it was executed by leaving a copy of it for him at his 
counting-room, which was apart from his dwelling-houſe. 


EssRrs Lancaſter and Jamieſon, creditors of Campbell, on 
the 6th February 1793, executed arreftments againft his 
debtors, and in particular againſt James Coats, merchant in Glaſ- 
gow. The execution of the arreſtment bore, © of which letters 
left a juſt copy of arreſtment for each of the ſaid Michael 
% Muirhead and Company, James Coats, Mitchell and Anderſon, 
„ within each of their reſpective accounting-houſes in Glaſgow, 
* with each of their reſpective clerks, to be by them given to 
each of their ſaid reſpective maſters, becauſe, after enquiry 
* 2 by me for them there, I could not apprehend them per- 
« ſonally.“ 
The 8 of Mr Coats was in a different ſtreet, and at 
a conſiderable diſtance from his dwelling-houſe. 
Meſſrs Fraſer, Reid and Sons, likewiſe creditors of Campbell, 
executed an arreſtment, dated 6th June 1793, againſt Mr Coats, 
by delivering a copy of it to himſelf, perſonally apprehended. 


Mr Coats having called both arreſters in a multiple-poinding, 


Meſſrs Fraſer, Reid and Sons 


Pleaded : The act 1540, c. 75. requires, that officers executing 
King's letters ſhall paſs to the © door of the principal dwelling 
© houſe where the perſon to be ſummoned dwells, and has his actual 
4 reſidence at the time,“ and where forms are eſtabliſhed by 
ſtatute, they muſt be literally complied with ; Stair, 11th De- 
cember 1679, Counteſs of Catlilis againſt the Earl of Roxburgh; 
Preſident Falconer, 1ſt February 1684, Anderſon ; Forbes, 14th 
July 1708, Bruce againſt Hall; Dictionary, vol. i. p. 270. 23d 
November 1681, Sanders againſt Jardin; Macdowall, b. 4. tit. 37. 
$ 3. The arreſtment of Lancaſter and Jamieſon, therefore, being 
executed at the counting-room, and not at the dwelling-houſe 


ot the arreſtee, is inept. 


Anſwered : As the ſole object of the ſtatute 1540 was to eſta- 


bliſh a method of executing diligences, by which the parties 
3 ſhould 
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ſhould with certainty be informed of thoſe directed againſt them, 
its ſpirit and intention have in this caſe been fully attained. 

The hteral enactments of the ſtatute have been departed from 
1n many particulars more eſſential than the preſent ; for inſtance, 
it enjoins meſſengers to paſs to the principal door of the dwelling- 
houſe, © to ſhow the cauſe of their coming, and to make public 
exhibition of their letters; all theſe ſolemnities are, how- 
ever, for the moſt part, omitted. Beſides, the practice objected 
to has been very common, particularly in Glaſgow. 

The deciſions referred to were pronounced above a century 
ago, when the ſtatute received a more rigorous interpretation, and 
are oppoſed by others of a more recent date; Forbes, 22d De- 
cember 1710, Baillie againſt Menzies : Fac. Coll. 17th July 1752, 
Clerk againſt Waddel. 


The Lord Ordinary repelled the objection. 

But on adviſing a reclaiming petition, anſwers, replies and du- 
plies, the Court unanimouſly © in reſpect the execution of the 
« arreſtment was informal, ſuſtained the objection to the intereſt 
« produced for Lancaſter and Jamieſon.“ | 


Lord Ordinary, Stongfiels, For the Objectors, Lord Advocate Dundas, J. W. Murray. 
Alt. Maconochie, Fletcher. Clerk, Pringle. 
| | R. D. 


Ne CxLIX. 


Jan. 1795. COURT OF SES S.ION. Z4L 


Ne CXLIX. January 15. 1795: 
CLAUDE SCOTT, 


AGAINST 


MACKENZIE and LINDSAY. 


PERICULUM. -A mercantile Company in Scotland, ſold grain for a 
merchant in London, on a commiſſion del credere, and took bills 
for the price, which, before they became due, they diſcounted with a 
private banking houſe in Edinburgh, then in good credit, who drew 
a bill on London for their amount, payable to the order of the Scotch 
Company, who indorſed and tranſmitted it to their employer : The 
drawers and accepters of this bill having become ' bankrupt, before 
the term of payment, the Scotch Company were found liable for it. 


N the beginning of 1793, Mackenzie and Lindſay, -merchants 
in Dundee, fold a cargo of wheat, for behoof of Claude Scott, 
corn: factor in London, and took bills from the , purchaſers, pay- 
able two and three months after date. They then tranſmitted 
to Mr Scott an account of the ſales, in which they charged him 
2+ per cent. for commiſſion, and 1g per cent. on account of their 
undertaking the riſk del credere. | 

Having been urged by Mr Scott for a remittance, before the 
bills became: due, they after having in vain, as they alleged, ap- 
plied to the Bank at Dundee, and to the Royal Bank at Edinburgh, 
for that purpoſe, on the 20th March 1793, diſcounted the bills 
with Bertram, Gardner and Company, then in good credit, (and 
with whom they had other tranſactions abeut the ſame time), for 
a bill drawn on Baillie, Pocock, and Company of London, pay- 
able to the order of Mackenzie and Lindſay, ſeventy-five days 
after date. The latter indorſed and tranſmitted this bill to. Mr 
Scott, who made no objection to the remittance being made in 
this way. i 
The bill was regularly aecepted; but before it became due? 
both the drawers and accepters had ſtopt payment. 

Upon this, ſome correſpondence took place between Mr Scott 
and Mackenzie and Lindſay, in which the latter undertook to pay 
the bill, and requeſted the delay of a month or two, that they 
might be able to-do ſo, without inconveniency. Being after- 
wards, however, adviſed, that they were under no legal obliga- 
tion to pay it, they brought a ſuſpenſion, in which they 


4R Pleaded-- 
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Pleaded : The obligation of a factor charging a commiſſion 
del credere, extends only to warrandice of the folvency of the 
urchaſers from him, and 1s at an end when the money is reco- 
vered from them, for which the factor no doubt is liable to ac- 


count to his conſtituent ; but if the latter deſires it to be remit- 
ted to him, a new and ſeparate mandate takes place, in which all 


that is incumbent on the factor is, to tranſmit a bill on a houſe 
reſponſible at the time, whoſe ſolvency he is not obliged to 
warrant, unleſs he be allowed a new commiſſion on that ac- 
count, | 

In the preſent caſe, it was entirely owing to the charger's 
anxiety to have his money before the original bills fell due, that re- 
courſe was had to the houſe of Bertram, Gardner, and Company, 
or any loſs occaſioned. | 

Nor in a queſtion between the preſent parties, does the bill be- 
ing drawn in favour of the ſuſpenders, and being afterwards in- 
dorſed by them, make any difference. They acted merely fatto- 
rio nomine. They would have done all that was incumbent on 
them, if they had taken the bill payable directly to Mr Scott, 
who can qualify no loſs from their having adopted a different 
method. It will not be preſumed, that they meant gratuitouſly 


to undertake a new obligation. The ſame obſervation applies to 


the letters which were written by the ſuſpenders, under an erro- 


neous impreſſion, that they were antecedently liable for payment 


of the bull. 


Anſwered : A perſon whoſe goods are fold at a diſtance from 
the place of his reſidence, and who is neceſſarily often ignorant 
of the ſituation of thoſe with whom his factor muſt enter into 


contracts, has equal reaſon to wiſh to have the ſafety of the re- 


mittances warranted to him, as the ſolvency of the purchaſers ; 
and accordingly, the commiſſion del credere extends equally to 
both; Beawes, v. Bills of Exchange, p. 428, 429. 997; Morti- 
mer's Dict. v. Bills; and that ſuch was the underſtanding of the 
ſuſpenders, is evident from their making themſelves at any rate 
liable for the bill, by indorſing it; 5th July 1782, Connel againſt 
Maclelland ; and from the aſſurances of payment contained in 


their letters. 


The Lord ordinary repelled the - reaſons of ſuſpenſion, and 
found expences due. | | 


Upon adviſing a reclaiming petition, with anſwers, it was 


Obſerved : That, as the charger had ſuſtained no loſs from 
the ſuſpenders having indorſed the bill, and written the letters, 


theſe circumſtances could no farther affect the preſent queſtion, 
than as they tended to ſhew their own ſenſe of the extent of their 
obligation; but that as they had the money of the charger in their 
poſſeſſion, or bills which they were bound to warrant to be good, 


they ought to have tranſmitted a bill of a public Bank, and had 
no 
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no right to make their employer incur a riſk by any tranſaction 
enterd into with a private banking houſe. 


The Lords, by a great majority, © adhered,” 


Lord Ordinary, Fuſtice-Clerk. For the Charger, Geo. Ferguſſon. Alt. Hope. 
Clerk, Menzzes. 
D. D. 


N CL. January 24. 1795 
JOHN HAMILTON and Company, 


AGAINST 


JOHN MARTIN. 


PRESCRIPTION. —TI 579, c. 83.— Action for the price of goods conſigned 
by one foreign merchant to anather, is not cut off by the triennial pre- 


feription. 


N 1774, John Hamilton and Company, then merchants in Vir- 

ginia, conſigned to John Martin, then alſo merchant there, 

700 buſhels of peaſe, and 30 barrels of beef, to be fold by him 
in the Weſt Indies. 

Both parties having returned to this country, Hamilton and 
Company, in 1793, brought an action againſt Martin, for payment 
of theſe articles, who ſtated in defence, that he had reaſon to be- 
lieve, that the debt had been long ſince ſettled ; and, at any rate, 
that in conſequence of the lapſe of the triennial preſcription, its ſub- 
ſiſtence could only be eſtabliſhed by his own writ or oath. That 
the ſtatute 1579, c. 83. extended to every ſpecies of open ac- 
count; Dictionary, vol. ii. p. 120. July 1731, Crawfurd againſt 
Simſon ; Stair, 16th December 1675, Somervel againſt the Exe- 
cutors of Muirhead ; Fac. Coll. 22d July 1755, Farquharſon a- 
gainſt King's Advocate; and in particular to caſes fimilar to the 
preſent ; Durie, 15th February 1630, Orr againſt Duffs. 


The Lord Ordinary ſuſtained the defence. 


But on adviſing a reclaiming petition, and anſwers, the Court 


were of opinion, that the chief object of the act 1579, was to. 


prevent the hardſhip which might ariſe from loſing the old diſ- 
charged accounts of ſhopkeepers and other retailers, and that 
| | it 
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it was not meant to cut off claims arifing from conſiderable mer- 
cantile tranſactions, like the preſent, which, at the date of the 
act, were very rare in this country; and further, that it did not 
extend to actions ariſing upon the contract of mandate. 


principle, that an abatement of rent is allowed wherever the va- 


The Lords unanimouſly “ repelled the defence of the triennial 
“ preſcription.” | | 


Lord Ordinary, Stonefield. Act. Arch. Campbell, Alt. Geo. Ferguſſon. 
Clerk, Sinclair. 8 


N. D. 


No CLI. January 27. 1795. 
JOHN MACLELLAN D, 


AGAINST 


ADAM and MATH IE. 


SALE. -A wholeſale dealer in ſpirits, who bad agreed to ſupply a re- 


tailer for -a year, at a certain price, found liable in damages for re- 
fuſing to fulfil bis agreement, although the market-price of ſpirits had 

riſen conſiderably, in conſequence of a tax impoſed duringitbe currency 
/ the ca. | | 


Dau and Mathie, - wholeſale ſpirit-dealers, in September 
1792, agreed to ſupply John Maclelland, a retailer, for a 


year with Britiſh ſpirits, of a certain quality, at a fixed price, 


An additional tax having been impoſed on Britiſh ſpirits during 
the currency of the year, their price roſe conſiderably ; and 
Adam and Mathie having on that account refuſed to fulfil their 
agreement, Maclelland braught an action .of damages againſt 


them, in which they 


Pleaded 1mo, The object of the contract was merely to Tecure 


the parties againſt the ordinary fluctuations in the market- price 


of the commodity. They had no view to the extraordinary riſe 


occaſioned by a new duty, which might eventually have been fo 


high, as to have made performance of the contract, if not im- 
poſſible, at leaſt altogether ruinous to.the defenders. They fall, 
therefore, to be aſſoilzied from the preſent action, upon the ſame 


lue 
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lue of the ſubject let is greatly diminiſhed by extraordinary 
cauſes J. 15. J. loc. cond. ; Erikine, b. 2. tit. 6.4 41. ; Bankton, 
b. I. tit. 20. H 13. ;3 Fount. 12th January 1697, Mackenzie; Kames, 
16th July 1762, Foſter and Duncan againſt Adamſon and Wil- 
liamſon. 

2do, The defenders have had former agreements of a ſimilar 
nature, with the purſuer; but ſince the impoſition of the tax, he 
has demanded a much greater quantity of ſpirits than uſual, or 
than was neceſſary for him, in the uſual courſe of his trade, mere- 
ly with the view of making profit at their expence, 


The Lord Ordinary repelled the defences. 


A reclaiming petition being preſented, the Court in general 
were clear, that a contract of ſale could not be affected by a ſu- 
pervenient law, whether diminiſhing or increaſing the price of 
the commodity, and therefore refuſed the petition, without an- 
ſwers, on the general point ; but remitted to the Lord Ordinary 
to inquire into the averments of the defenders, as to the extra 
quantity. | 


Lord Ordinary, Abercromby. For the Petitioners, Cranſtoun. Clerk, Sinclar. 
. 


No CLII. January 27. 1795. 
ARCHIBALD GRAHAME, 
AGAINST 
WILLIAM GILLESPIE and Company. 


BiLL of EXcHANCE.— BLANK WRIT. ben the ſum in a bill ts frau- 
dulently increaſed, after it is accepted, by the addition of certain words 
not in the original document, and the alteration is apparent ex facie, 

action will not be ſuſtained on it, even for its original amount ; but when 
blanks are left in a bill at the time of accepting it, in conſequence of which 
the drawer is afterwards enabled, by the addition of figures or words, 
to increaſe the ſum, without giving the bill a ſuſpicious appearance, the 
accepter is liable to the onerous indorſee for its increaſed value. 


the 24th October 1791, William Gilleſpie and Company, 
in conſequence of a conſignment of goods made in their 
hands, accepted a bill, holograph of William Robb, in the fol- 

lowing terms : | 
| 48 L. 58 
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L. 58, 10s. Sterling. Glaſgow, 24th July 1791. 
Six months after date, pay to us or 
order, at the ſhop of Mr Andrew Sibbald, the ſum of 
Fifty-eight pounds ten ſhillings Sterling, value recei- 
ved from 
(Signed) David Rozs & Co. 
To Meſſrs William Gilleſpie and Co. 
linen-printers, Anderſton. 


William Robb afterwards increaſed the ſum in the bill to 
L. 458, 10s. by inſerting the figure © 4” between the L.“ and 
the © 5” at the top of the bill; drawing a ſcore through the word 
« or,” at the end of the firſt line; adding the words © or to our”? 
at the beginning of the ſecond ; and the words“ Four hundred 
« ff” at the beginning of the third; all which he was enabled 
to do, in conſequence of the blank left betwixt the“ L.“ and the 
« 5, and of there being no writing on the ſtamp. The fraud was 
ſo well executed, that it could ſcarcely have been diſcovered, 
unleſs by a perſon aware of it, who might, on a narrow inſpec- 
tion, have perceived, that the words added were written a little - 
differently from thoſe which followed them, and not quite in the 


* 


ſame line. 
On the 29th October 1791, William Gilleſpie and Company, in 


conſequence of a ſecond conſignment of goods, accepted ano- 
ther bill for L. 50 Sterling, dated 29th July 1791, payable ſix 
months after date. This bill was written, and its amount altered 
to L. 450, by Robb, in a ſimilar manner with the former. The 
fraud, however, was not ſo well executed; in particular, the word 
« four, which in it was inſerted at the end of the ſecond line, 
had a very crowded appearance. 


Both bills were written upon ſhilling ſtamps. 
Theſe bills thus altered, were diſcounted by William Robb 


with Archibald Grahame, caſhier for the Thiſtle Bank at Glaſ- 
gow, who, having threatened to charge Gilleſpie and Company 
for payment of them, they raiſed a ſuſpenſion, in which they 
offered to prove, that it was the general practice not to write up- 
on the ſtamp, and further 8 | 


Pleaded: Ino, When a document of debt is altered by forgery, 
or vitiation, action will not be ſuſtained on it, even to the extent 
for which it was really granted, becauſe, after the alteration, it 
affords no legal evidence of its former ſtate ; Termly Reports, 
vol. iv. 1791, Maſter, Wc. againſt Miller ; Fount. gth July 1712, 
Lawrie againſt Reid. The charger muſt therefore prove his debt 
aliunde, and bring a regular action for conſtituting it. 
2do, At any rate, the accepter cannot be liable beyond the ori- 
ginal ſum. The obligation of the granter of a bill, as of any 
other writing, is founded entirely on his own conſent. There is 
only this difference between them, that the former is underſtood 


to conſent to pay the amount of the bill as at the date of accepting 
| , 
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it, without ſtating any exceptions which do not appear from the 


bill itſelf. 
Every time a bill is indorſed, a new tranſaction takes place be- 


tween the indorſer and indorſee, by which the former binds him- 
ſelf, that the amount of the bill, as at the date of the indorſation, 


ſhall be paid. But to this tranſaction the accepter is no party, and 
the meaſure of his obligation cannot be affected by it. To entitle 
the indorſee to operate payment from him, it muſt be eſtabliſhed, 
that he conſented to pay it. In general, his ſubſcription is ſufficient 
to fix this obligation againſt him. This, however, will not always 
hold. The bill may be palpably vitiated or eraſed, or, as in the pre- 


ſent caſe, words may have been added to it, after he has ſigned it, 


In ſuch caſes, the ingenuity of the fraud, or the difficulty of detect- 
ing it, cannot vary the queſtion. Indeed, the objection to the bill 
may not be at all perceptible on the face of it ; it may have been 
extorted by force or fear; 6th December 1787, Wightman againſt 
Graham; or granted by a perſon incapable of conſent, 

After the accepter returns the bill to the drawer, he has no 
more control over it, but the indorſee may make proper inquiry 
before advancing his money; and if he neglects to do fo, as the 


accepter and he are in pari caſu in every other reſpect, it is he 


who ſhould ſuffer for the omiſſion. 


Anſwered : Imo, It is acknowledged, that the ſubſcription of 
the accepter is genuine, and that the reſt of the bill is in the 
hand writing of the drawer, and there is evidently no raſure made, 
nor a ſingle letter nor word put in place of another. There be- 


ing therefore no forgery or vitiation in the preſent caſe, the law 


with reſpect to forged or vitiated writings, does not apply. 

A forged deed is altogether null, becauſe it is not the deed of 
the perſon againſt whom the forgery is committed ; and a vi- 
tiated deed affords no evidence of its original ſtate ; whereas, in 


the preſent caſe, there 1s merely an addition made to a true bill, 


and there can be no reaſon why it ſhould not be ſupported to its 


original extent, | | 
2do, But farther, as the accepter of a bill agrees to ſubject him- 
ſelf to the conſequences of his ſubſcription, and, as bills, like real 


rights, cannot be affected by exceptions, which do not appear ex 


facie of them, when a bill liable apparently to no objection comes 


into the hands of an onerous indorſee, in conſequence of its being 
delivered by the accepter into the hands of the drawer, it will 
be good againſt the former, although it may have been fraudu- 


lently obtained from him, or depoſited with the drawer, in 


truſt. = 
In the preſent caſe, the fraud has been committed by means 


of an addition made to the bill; but ſuppoſe there had been ſub- 
joined to it a declaration, that it ſhould not be payable till the 
death of the accepter, if the part of the paper, containing 
this condition had been torn off, the accepter would have been 
obliged immediately to pay its contents to the indorſee, If 


the 
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the bill had been totally blank when the accepter adhibited 
his ſubſcription to it, he muſt have been held to have given 
the drawer a diſcretionary power in filling it up. The ſame 
would have been the caſe, if the bill had been complete, except 
as to the ſum, or if a part of the ſum had been left blank, with 
the intention of enabling the drawer to enlarge it at pleaſure. 
Now, ſince blanks were left in the preſent caſe, ſufficient to 
allow the fraud to be committed, without ſuſpicion, it can make 
no difference in a queſtion with an onerous indorſee, that it 
was not intended or imagined by the accepter, that any im- 
proper uſe would be made of them. No precaution on the 
part of the indorſee would have enabled him to detect the fraud, 
while the accepter, by writing on the ſtamp, or drawing lines 
acroſs it, might have prevented the poſſibility of its execution. 
It would be extremely dangerous, if accepters and indorſers were 
not liable for the conſequences of blanks careleſsly left by them. 
ztio, The ante-dating of the bill is of itſelf ſufficient to ſubject 
the ſuſpenders. By that meaſure, the chargers were deceived 
into a belief that Robb was ſo little diſtreſſed for money, that he 
could afford to allow good bills to lie by him for three months, 
without making uſe of them. Indeed, it was owing to this alone 
that Robb was enabled to commit the fraud. The bills are written 
upon ſhilling ſtamps, and in July 1791, (the date they bear), bills 
to any amount might be written upon a ſtamp of that value ; but 
before October 1791, (the real date of the tranſaction), in conſe- 
quence of an alteration in the ſtamp-laws, a bill for a larger ſum 
than L. 100, was ineffectual, if written on a ſhilling ſtamp, ſo that 
if the bills had not been ante-dated, the charger, on that account 
alone, would have refuſed to diſcount them. | 


Replied : It can eaſily be proved, that prior to the frauds al- 
leged-to have been committed by Robb, it was a general prac- 
tice, even among the moſt cautious people, not to write upon the 
ſtamp; and no accepter, however circumſpect, would have he- 
fitated at ſigning a bill with ſuch a blank, or thought of drawing 
lines acroſs it. The ſuſpenders, therefore, were guilty of no fault; 
whereas, the charger, by proper attention, might have diſcover- 
ed the fraud. | | | 

The practice of ante-dating bills is very common, and per- 
fectly harmleſs. It has been introduced from its being cuſto- 
mary to grant bills for real tranſactions payable in ſix months 
after date, and becauſe bankers will not diſcount them, till within 
three months of the term of payment. To them, however, the 
date of the tranfaction is of no conſequence, provided the names 
on the bill be good, and the term of payment near. The ante- 
dating the bills could not deceive the charger as to Robb's credit, 
becauſe, though they had been granted of their nominal date, they 
could not have been diſcounted before their real one. 

The alteration in the ſtamp-laws cannot affect the preſent que- 


ſtion; becauſe, after it took place, a ſhilling ſtamp continued to 
be 
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be the proper one for the ſum for which the bills were actually 
accepted. 


The Lord Ordinary reported the cauſe on informations. 


Ob/jerved on the Bench: The defences of extortion by force or 
fear, of forgery or vitiation, are good againſt onerous indorſees, 
becauſe bills liable to ſuch objections want the conſent of the 
granter. The deed is equally a forgery, when additional words 
are inſerted, as when the ſubſcription is counterfeited. 

But when the accepter of a bill delivers it to the drawer, con- 
taining blanks, which enable the latter afterwards to increaſe its 
amount, without giving it a vitiated or ſuſpicious appearance, the 
accepter muſt be preſumed to have conſented to the alteration, in 
the ſame manner as he would be held to have given a diſcre- 
tionary power to the drawer, in filling up the ſum, if the blank 
had been total. 

The practice as to writing or not writing on the ſtamp, is by 
no means uniform. The leaving a blank can give no room for 
fraud, except where the ſum in the bill immediately follows it. 
A proof even of uniform practice of leaving the ſtamp blank, in 
bills where this is not the caſe, would be of no conſequence. 

The fraud on the firſt bill is ſo well executed, that a perſon not 
aware of it could not have diſcovered it; and as the loſs muſt 
fall either on the onerous indorſee, or on the accepter, it muſt 
be borne by the latter, to whom a certain degree of negligence 
in leaving the ſtamp blank may be imputed. 

The ſecond bill, however, has a crowded and ſuſpicious appear- 
ance. The charger ought not to have diſcounted it, and muſt 
therefore bear the loſs. The charge on it may however be ſu- 
| ſtained to the extent of the original ſum; becauſe there ariſes 

from the proceedings in the cauſe, what is equivalent to a judi- 
cial acknowledgment, that ſo far the debt is a juſt one. 


The Court in general did not lay much weight on the ante- 
dating of the bill, though it was mentioned as a circumſtance 
which enabled them to apply the general principle againſt the 
accepter with leſs regret. 


The Lords (20th November 1794) by a conſiderable majority, 
found the letters orderly proceeded, ſo far as concerns the bill 
« for L. 458, 10s. Sterling, charged on; and with regard to the 
4 other bill charged on, for L. 450, found the letters orderly pro- 
« ceeded, to the extent of L. 50 Sterling; and ſuſpended the 
charge for the remaining L. 400 Sterling,” 


A petition for Archibald Grahame, reclaiming againſt this 
judgment, in ſo far as it ſuſpended the charge, was (gth Decem- 
ber) refuſed, without anſwers. 


A. petition for Gilleſpie and Company againſt the remaining 
part of the interlocutor, was followed with anſwers; upon ad- 
4 T viſing 
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viſing which, the Lords ſuſpended the letters /impliciter as to the 
bill for L. 450. ' 


Lord Ordinary, Eftgrove. For the Suſpender, Dean of Faculty Erftine, Tait, Turnbull. 
Alt. Rolland, Arch. Campbell. Clerk, Pringle. 


The Court, at, the ſame time, determined ſeveral other caſes 
upon the ſame grounds. 


D. D. 


Ne CLIIII. [> | February 4. 1795, 
IRVING and JOPP, and their Attorneys, 


AGAINST 


JOHN COLLINS. 


 InFEFTMENT.—The right of the Crown-rentallers of Lochmaben may 
be tranſmitted by infeftment. | 


HE rentallers of Lochmaben obtained their rights from the 
1 Crown, at a remote period. Their lands now form part of 
the barony of Lochmaben, the property of the Earl of Mansfield. 
In an action of declarator brought by them againſt one of his 
Lordſhip's anceſtors, it was found, (28th December 1726), That 
„they have ſuch a right of property in theſe lands, that they 
* cannot be removed, and that they may diſpone their right to 
« extraneous perſons.” 

James Kerr ſenior, one of theſe rentallers, granted an heritable 
bond to John Collins, over part of the lands contained in his rental- 
right. Infeftment followed on the precept of ſeiſin in the bond, 
and the ſeiſin was duly recorded. | 

James Kerr ſenior afterwards conveyed his rental-right to James 
Kerr, his ſon, who again ſold it to John Forſyth. 

Meſſrs Irving and Jopp, creditors of James Kerr junior, having 
arreſted the price of the ſubject in Forſyth's hands, he brought 
a multiple-poinding, in which he called both Collins and Irving 
and Jopp, who alſo brought a reduction of Collins's bond and 
ſeiſin. Theſe actions having been conjoined, Irving and Jopp 

leaded 
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Pleaded The proper and cuſtomary mode of creating a bur- 
den upon rentals, is by a wadſet-bond, which, when followed by 
the atteſtation of a notary, certifying that the creditor was put 
in real poſſeſſion of the lands, completes the ſecurity. The in- 
feftment taken by Collins is inept, becauſe the granter of the he- 
ritable bond not being infeft himſelf, he could not give a war- 
rant for infefting another perſon. It is beſides clear, that rental- 
lers, whoſe rights are derived from a ſubject, cannot grant an in- 
feftment, becauſe they may be removed at pleaſure; Fac. Coll. 
4th July 1781, Mackenzie againſt Gullan, and others; and al- 
though the rights in queſtion have been, by the deciſion in 1726, 
declared permanent and tranſmiſſible, they are in other reſpects 
of the ſame nature. | 


Anſwered : The granter of the heritable bond had the ſubſtan- 
tial right to the lands veſted in his perſon, and as the law has laid 
down no preciſe form for the tranſmiſſion of his right, there was 
nothing improper in his adopting the uſual mode of conveying 
landed property ; ſee Dirleton, No. 89. Proprietors frequently 


grant feudal conveyances of ſubjects, particularly of patronages 
which they themſelves hold allodially. 


The Lord Ordinary © repelled the reaſons of reduction, aſſoil- 
« zied the defender, and, in the multiple-poinding, preferred 
* the ſaid John Collins.” | 


On adviſing a reclaiming petition, and anſwers, it was 


Obſerved on the Bench: Although the ſubject in queſtion may 
be burdened and tranſmitted without infeftment, yet it is capable 
of being feudalized. 0 


The mode which has been followed in the preſent inſtance, is 
even preferable to the ordinary method of a wadſet-bond and no- 
torial inſtrument, in ſo far as it obliges the grantee to put his 
ſeiſin on record, which renders the tranſaction public. 


The Court unanimouſly © adhered.” 


Lord Ordinary, Anberville. For Irving and Jopp, R. Hamilton. Alt. Williamſon. 
Clerk, Pringle. 


R. D. 


Ne CLI. 
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No CLIV. | February 4. 1795 · 


Sir ANDREW CAT H CAR, 


AGAINST 


The EARL of CAS SI LIS. 


'EXHIBITION AD DELIBERANDUM.——The right of the heir of line, or 
of former invęſtitures, to bring an exhibition ad deliberandum, found 
to be cut off by an entail made by his predeceſſor, in favour of the 
'heir-male. EL | | 


| Avid Earl of Cass1L1s executed an entail of his eſtates of 
« Culzean and others, in fayour -of himſelf and his heirs- 
male. | 5 258 
On his Lordſhip's death in 1792, Archibald Earl of Caſſilis be- 
ing the next heir called in the entail, got poſſeſſion of the eſtates 
conveyed by it, with the title-deeds, which laſt, it as uſual aſſign- 
ed to the heirs of tailzie. His Lordſhip, ſoon after, took infeft- 
ment on the entail, and put it upon record. | 
' Sir Andrew Cathcart was one of the heirs-apparent of line 
to Earl David, and alſo (as he alleged) heir of proviſion in 
part of the lands entailed by him, of which, in conſequence of 
certain deſtinations made by his. Lordſhip's predeceſſor, Sir An- 
drew contended, that he could not be diſappointed by the entail, 
which was gratuitous. | IM 
Sir Andrew, in theſe characters, brought an action againſt Earl 
Archibald, concluding for exhibition ad deliberandum, of all the 
writings in his poſſeſſion relative to thoſe lands, to which he al- 
leged he had right as heir of proviſion. | 
In defence, Lord Caſſilis 


Pleaded Earl David's entail followed by infeftment, is ex facie 
a complete title for veſting the property of the whole lands and 
title-deeds in the defender, and until it be ſet aſide in a regular 
action of reduction, the purſuer in neither of the characters to 
which he lays claim, can have any title or intereſt to inſiſt in this 
action; Erſkine, b. 3. tit. 8. $ 56; Harcarſe, voce Exhibition, 
No. 482. March 1683, Lady Yeſter againſt Lord Lauderdale. Its 
proper object is to enable the heir to deliberate whether he ſhould 
enter, but there can be no occaſion for {ſuch deliberation, where, 
as in this caſe, there is no eſtate to which he can enter. 


Anſwered : 
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Anſwered : The deed of a predeceſſor, in order to deprive an 
heir-apparent of the privilege of purſuing an exhibition ad delibe- 
randum, muſt be onerous, muſt be followed with infeftment, and 
muſt have completely denuded the granter ; Stair, b. 3. tit 5. 
$ 1.3 b. 4. tit. 33. F 4. 6.; Harcarſe, Ne 482, 483, and 484.; 
Erſkine, b. 3. tit. 8. $ 56; Macdowall, b. 3. tit. 5. $7.3 Kames, 
30th November 1756, Heron againſt Herons ; Fac. Coll. 12th Ja- 
nuary 1779, Macfarlanes againſt Buchanan; 8th Auguſt 1783, 
Lady Mary Campbell againſt Earl of Crawford; whereas the en- 


tail in queſtion was not only gratuitous, but at Earl David's 


death was an undelivered perſonal deed, which he might have re- 
voked at pleaſure, ; 


Replied : None of the authorities referred to ſupport the plea of 


the purſuer; moſt of them indeed relate entirely to the queſtion, 
What writings an heir, whoſe title 1s undiſputed, 1s entitled to call 


for ? 


The Lord Ordinary © aſſoilzied the defender.“ 
On adviſing a reclaiming petition, with anſwers, it was 


Obſerved on the Bench: The deed of the late Lord Caſſilis, 
clearly excludes the preſent action. This point was determi- 
ned both in the caſe of Duke Hamilton againſt Douglas, 28th 
November 1761, and in that of Hamilton of Dalzell againſt Miſs 
Hamilton of Roſchall in 1756. The purſuer's object here is, 
not to get inſpection of writs, in order to deliberate about en- 
tering, but to diſcover whether there are grounds for ſetting aſide 
Earl David's entail. But for this purpoſe, he muſt make up titles, 
and bring a regular proceſs of reduction and declarator, in which, 
after ſpecially condeſcending on the papers wanted, he will be al- 
lowed a diligence for recovering them. 


The Court unanimouſly © adhered.” 


Lord Ordinary, Craig. AR. Geo. Ferguſſon. Alt. Dean of Faculty Erſtine, Rolland. 
Clerk, Home. ; 
R. D. 


4 U No CLV. 
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N CLV. February 4. 1795. 
The TRUSTEE of David Dickſon, 


AGAINST 


The CREDITORS of John Rae. 


POINT L 


RANKING AND SALE.—When a creditor on an eftate brought to ju- 
dicial ſole, obtains partial payments to account of his debt, in virtue 
of an interim warrant on the purchaſer, and afterwards claims for 
the remainder of it upon the general fund under diviſion, he is not 
entitled, in a queſtion with the creditors, to impute the payments he has 
received, periodically towards extinction of the intereſt which may 
have grown on his debt ſince he obtained the warrant, but muſt turn 
them into a correſponding capital, as at the period when the price 
began to bear intereſt, 


PRockss of ranking and ſale having been brought by the 
A creditors of the late John Rae, a decree of ranking was ex- 
tracted in 1770, and on 19th December of that year, the lands of 
Hurkledale, part of his eſtate, were fold to General Stewart 
Douglas, at the price of L. 6310, which he found caution to pay 
at Martinmas 1771, with intereſt from Martinmas. 1770. 

David Dickſon ſtood ranked upon theſe lands for L. 1188, 5 s. 
as at Martinmas 1770, at which term it was agreed, that the prin- 
cipal and intereſt due to all the creditors ſhould be accumulated 
into one ſum, bearing ſimple intereſt. 

In 1775, he applied for, and after a good deal of oppoſition, 
both from the other credirors and from General Douglas, obtain- 
ed an interim warrant upon the latter, for payment of his debt, 
and by means of diligence uſed againſt the General, he, received 
various partial payments. 

In 1791, David Dickſon aſſigned the balance remaining due to 
him, in truſt to John Dickſon, writer to the Signet. 


In 
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In 1789, the lands of Hurkledale were again fold by the cre. 
ditors, for L. 6520, General Douglas having been unable to pay 
up the balance of the purchaſe-money, which at this time, after 
deducting the partial payments made by him to David Dickion 
and others, amounted with intereſt to upwards of L. 7000. The 
cautioners for General Douglas were however able to pay the 
difference between the price which the lands gave at the ſecond 
ſalc, and the balance due by the General on the fi:ſt. 

The price brought by theſe lands at the ſecond tale, and various 
other funds belonging to the common debtor, having been reco- 
vered, the truſtee for Dickſon, in place of proceeding againſt Ge- 
neral Douglas's cautioners, appeared in the proceſs of diviſion, and 
claimed to be ranked for the balance due upon his conſtituent's 
debt, which he alleged amounted to L. 978: 17: 2. 

The creditors did not diſpute Mr Dickſon's right to claim, but 
objected to his mode of ſtating the balance on his debt. He, as 
in progreſſive accounts, had calculated intereſt upon his debt 
from Martinmas 1770, till he received the firſt partial payment, 
which he applied to the extinction of the accumulated ſum, and 
then calculated intereſt upon the balance, till he received another 
partial payment, which he again deducted from the whole debt, 
principal and intereſt, then due to him. 

The creditors, on the other hand, inſiſted, that the payments 
ſhould not be imputed periodically in this manner; but that 
the ſums received by him at different periods ſhould be brought 
to a correſponding capital, as at Martinmas 1770, 1. e. to a ſum 
which, with ſimple intereſt upon it from that term, made up the 
total of what he had received. The account of partial payments 
ſtated, in this way, amonited to L. 578: 13: 4, leaving a ba- 


lance of L. 609. 11: 8, for which Dickſon fell to draw along 


with the other creditors. 
In ſupport of their objection, the creditors 


Pleaded : Were Mr Dickſon's mode of calculation adopted, he 
would, by means of his repeated accumulations of intereſt into 
a principal ſum, draw a larger proportion of the funds in medio 
than the other creditors, whoſe debts are ranked in the ſame 
claſs with his own. By the mode which they propoſe, he, like 
them, will draw for his full accumulated ſum, as at Martinmas 
1770, with ſimple intereſt from that term, which is all he can 
juſtly demand. The Court, by granting the interim warrant, 
did not mean to injure the other creditors, nor did he, when he 
obtained it, deſire to have any preference; on the contrary, he 
offered to find caution to pay back his proportion of any deft- 
ciency of the funds, at the ultimate diviſion, 


Anſwered : The method followed hy Mr Dickſon of imputing 
partial payments, is the ſimple and common one, and is always 
uſed in accounting between debtor and creditor. General Doug— 
las's cautioners muſt account in that manner for the balance due 


by 
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by them. By the act and warrant, the ſum of L. 1188, 5 s. of the 
price, with all the intereſt which ſhould become due upon it,, was 
withdrawn from the common fund, in ſatisfaction of Mr Dick- 
ſon's debt. The other creditors have no further connection with 
this ſum; and indeed they have no intereſt to object to the mode 
propoſed, as General Douglas's cautioners, who are ſolvent, muſt 
repay them whatever additional ſum he draws from the funds in 


medio. 


Replied: If Mr Dickſon were demanding the balance of his debt 
from General Douglas, or his cautioners, perhaps his mode of 
calculating it might be well founded; but fince, in place of re- 
covering from them in virtue of his interim warrant, he chooſes 
to make his claim out of the funds now under diviſion, he can- 
not be allowed to ſtate it in any way which will give him a lar- 
ger proportion of them than the other creditors who did not ap- 
ply for interim warrants. See App. to Fac. Coll. 19th January 
1792, York-buildings Company againſt Brown; and Fac. Coll. 
27th November 1793, Murray againſt Blair. 


The Lord Ordinary © found, That Mr John Dickſon was not 
« entitled to impute the partial payments received by David 
«© Dickſon his cedent, periodically to the intereſt of his debt.“ 


The Court, on adviſing a reclaiming petition for David Dick- 
ſon's truſtee, and anſwers for the creditors, unanimouſly adhered; 
*« reſerving,”” however, to the petitioner his claim againſt Ge- 
*« neral Douglas, the purchaſer, and his cautioners perſonally, in 
« ſettling with them for the balance of his debt, of imputing 
te the partial payments to the intereſt due at the time ſuch partial 
“ payments were obtained, and the remainder only in extinction 
% of the principal ſum contained in his act and warrant; and 
« reſerving to the ſaid General Douglas, and his cautioners, their 


* objections thereto, as accords.” 


POI A. 


RANKING AND SALE. — Ii a creditor in a judicial ſale, who obtains 
an interim warrant, entitled to the expence of extraGting it out of the 
common fund. 


Taz truſtee for Mr Dickſon further claimed, that he ſhould 
be allowed deduction from the partial payments received by his 
conſtituent of the expence of obtaining and extracting the interim 


" warrant; and | 
Pleaded : 
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Pleaded As the interim warrant is in effect a partial decree of 
diviſion, it ſhould be on the ſame footing with a total one, the ex- 
pence of which is always defrayed from the common fund. Be- 
ſides, 1f the warrant had not been extracted, the whole proceed- 
ings contained in it would have gone into the ultimate general 
extract; and as the expence of the latter will be proportionally 
diminiſhed in conſequence of the partial extract, the expence of 
it ſhould, on that account, be allowed. 


Anſwered : The act and warrant contains nothing but the pro- 
ceedings which took place on the petition applying for it, which 
Mr Dickſon gave in for his own convenience; and as theſe pro- 
ceedings would not have taken place if it had not been preſent- 
ed, the expence of extracting them ſhould be defrayed by him- 
ſelf. 


Obſerved on the Bench : Interim warrants ſhould be very ſparing- 
ly granted, as they frequently occafion much confuſion and liti- 
gation, and when they are, the whole expence attending them 
ſhould be defrayed by thoſe creditors who apply for them, 


The Lord Ordinary found, that“ John Dickſon is not en- 
* titled to deduce, from the partial payments, the expence 
* David Dickſon was put te in extracting the act and warrant 
« in his favour.” 


The Court unanimouſly adhered. 


Lord Ordinary Craig. For Dickſon, M. Roſs. Alt. Hay. Clk. Menzies. 


R. D. 


”; N-. CLVL 
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No CLVI. 5 February 4. 1795. 
(TEIND COURT.) 


WILLIAM FERGUSON, 


AGAINST 


JOHN GILLESPIE. 


TzinDs.—4 report of the ſub-commiſſioners approved of, -where the 
value of the lands was aſcertained without a proof, by conſent of the 
heritor, patron, and miniſter but rejected when it proceeded on con- 


ſent of the two former only. 


A valuation in grain is not held to be derelinquiſhed by payments to the 
miniſter in money, of an equal value, 


R G1LLEsSPIE, miniſter of the pariſh of Arrochar, having 
brought a proceſs of augmentation, Mr Ferguſon, proprie- 
tor of the eſtate of that name, contended that his teinds were 
exhauſted, and brought a proceſs in order to have two reports of 
the ſub-commiſſioners relating.to them approved of. 
At the date of theſe reports, the eſtate of Arrochar was divided 
into Upper and Nether, which belonged to different proprietors, 
The report as to Nether Arrochar, dated at Dumbarton, 19th 
Auguſt 1629, bore, that the heritor, patron, and miniſter, had, in 
preſence of the ſub-commiſſioners, conſented that the old rental 
of the teinds ſhould be held as their value in all time coming. 
The report as to Upper Arrochar, dated at Dumbarton, 31ſt 
December 1629, ſtated, that the heritor and patron had given a 
ſimilar conſent, but nothing was ſaid as to the preſence or con- 
ſent of the miniſter; and in both, the lands had been valued ac- 
cordingly without further proof. The amount of the whole teinds 
was fixed at 412 merks in money, and 12 bolls of meal. In prac- 
tice, no victual had been paid to the miniſter, and his money-ſti- 
pend had been L. 30: 11: 2,5, Sterling. The miniſter objected 
to theſe reports ; and | 


Pleaded : Imo, The report as to Nether- Arrochar cannot be 
ſupported, becauſe no proof was led to aſcertain the real value of 
the lands. The conſent of the incumbent for the time cannot 
bind his ſucceſſors, | | 

The report as to Upper Arrochar is ſtill more defective. From 


its mentioning the preſence and conſent of the heritor and patron, 
| and 


Feb. 1595. COURT OF SESSION. 359 


and being ſilent as to the miniſter, it is evident that it proceed- 
ed in his abſence, and moſt likely without his being even cited 
to attend. | 

2do, Although theſe reports had been originally unexception- 
able, they have been derelinquiſhed by the heritors paying both 
in a different ſpecies, and in a larger quantity than that which 
they eſtabliſhed; 28th February 1753, Earl of Morton and 
Stewart againſt the Officers of State, and Marquis of Tweeddale; 
1762, Duke of Athole and Earl of Dunmore againſt Drummond 
and the Miniſter of Kincleven *; 1it February 1764, Sir james 
Maxwell againft the Univerſity of Glaſgow. For, converting the 
12 bolls of meal at 100 merks the chalder, (the uſual mode of con- 
verſion at the time,) the money-ſtipend payable to the miniſter 
ſhould have been only L. 27 : 1: 1 Sterling. 


Anſwered : Imo, Even in a court of law, the admiſſion of all 
parties concerned is conſidered as an unexceptionable mode of 
evidence, and the ſub-commiſſioners who, as a committee of Par- 
liament, were not tied down to the lame ſtrictneſs of procedure, 
were ſtill more at liberty to proceed on it, : 

Beſides, in a letter from Charles I. while the ſubmiſſions to 
him were in dependence, ratified by the High Commiſion, (28th 
February 1628), it is declared, that the old rentals ſhall «© ſtand 
6 for a valuation, where the parties conſent or do not oppoſe it.“ 
Forbes on Tithes, c. 9. & 3. p. 399. To ſupport the valuation, 
even as to Upper Arrochar, therefore, it is ſufficient, that no op- 
poſition was made by the miniſter, who, though the citation is 
not now extant, muſt, poſt tantum temporis, be preſumed to have. 
been regularly called, 

2do, If one ſort of grain had been ſubſtituted in place of another, 
there might have been ſaid to have been a change in the ſpecies 
of payment, but not where, as in the preſent caſe, money has 
been paid inſtead of grein, of which it is the repreſentative, 
And if the meal is converted at a moderate rate, there will be no 
excels in point of value. Beſides, dereliction is not to be pre- 
ſumed from a ſmall exceſs of pay ment to the miniſter, which may 
have proceeded from good-will to him, or perhaps from the heri- 
tor not being in poſſeſſion of the report of the ſub- commiſſion, 
owing to ſome of the various accidents to which the teind re- 
cords have been ſebjected; 23d July 1760, Adam againſt Col- 
ville f. 


The Court, upon adviſing memorials and additional memorials, 
laid no weight upon the alleged dereliction in this caſe, and were 
of opinion, that the conſent of all parties was ſufficient to ſupply 
the want of proof; but that in the caſe of Upper Arrochar, there 
was no ſufficient evidence of the miniſter's conſent, either ex- 
preſs or implied. 


The Lords (11th June 1794), unanimouſly ratified the report 


as to Nether Arrochar, but refuſed to approve of it, quoad ultra. 
| And, 


Not collected. + Not collected. 
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And, upon adviſing a reclaiming. petition and anſwers, they 
kh adhered.” 


AR. Rolland, Hay, Alt. W. Robertſon, Ar. Campbell junior. 


Ne CLVII. February 14. 1795. 
ROBERT MACINTOSH, 


AGAINST 


ANNE MARIA BENNET and JOHN B. WILLAMSON. 


Abvoc ar An advocation is competent where the libel concludes 
for more than L. 12 Sterling, although the ſum awarded ſhould be 


leſs. 


AcinTosn brought an action before the Sheriff of Edin- 
burgh, againſt Mrs Bennet and Williamion, concluding for 
L. 21, 148. beſides expence of procels. 
| The Sheriff having found the defenders liable for L. g, 2s. 

Sterling, and L. 1, 10 8. of expences, and the expence of extract- 
ing the decree, they preſented a bill of advocation, which the 
Lord Ordinary refuted as incompetent, becauſe the ſum awarded, 
excluſive of expences, did not amount to L. 12 Sterling. 

In a reclaiming petition, the defenders contended, that the act 

1663, c. 9. prohibited advocations only where the ſum concluded 
for in the libel did not amount to 200 merks, and that the 2oth 
Geo. II. c. 43. $38. made no alteration on that ſtatute, further than 
augmenting to L. 12 Sterling, the ſum required to render this 
mode of review competent; Stair, b. 4. tit. 37. F 4. ; Dict. vol. iii. 
p. 15. 11th February 1761, Marquis of Lothian againſt Oliver 
and Fair; 11th December 1791, Roberts againſt Duncan *. 


On adviſing the petition, with anſwers, it was 


Obſerved, That as the right of bringing a cauſe under review 
belongs, in all cates, equally to the purluer and defender, it muſt 
be the ſum in the libel which aſcertains the comperency of an 

advocation ; 


# Not collected. 
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advocation; for otherwiſe a purſuer, in conſequence of an inferior 
judge awarding him a ſum under L. 12 Sterling, might be deprived 
of this mode of redreſs, although what he ſued for, and was by 


law entitled to, greatly exceeded that amount. 


The Court found the bill of advocation competent. 


Lord Ordinary, Henderland. At. Hagart. Alt. Connel. 


No CLVIII. February 17. 1795. 
The DAUGHTERS of Alexander Drummond, 


AGAINST 


The CREDITORS of May Drummond. 


Farsa DEMoNSTRATIO.—4n erroneous deſcription of the ground of 
debt for which an heritable bond of relief ts granted, does not annul 
the ſecurity. , 


N the ranking of Mrs May Drummond's creditors, the daugh- 
ters of Alexander Drummond, formerly Britiſh conſul at Alep- 
po, produced two bonds, for L. 200 each, granted. by the ſaid 
Mrs May Drummond, and their father, to Lady Jean Gordon ; 
the one dated 12th, and bearing intereſt from the 5th June 1761, 
and payable at Whitſunday 1762; the other dated 17th Sep- 
tember 1672, payable at Whitſunday 1763, and bearing intereſt 
from its date; together with aſſignations to theſe bonds, in con- 
ſequence of their having paid them to the creditor. They like- 
wiſe produced an extract of an heritable bond of relief, dated 
11th January 1765, with the infeftment following on it, granted 
by Mrs May Drummond to Alexander Drummond, bearing, that 
the intention of it was to relieve him of their joint bond for 
L. 400, granted to Lady Jean Gordon, on the 19th September 
1762, and of another debt to a different creditor therein men- 
tioned. Upon this intereſt they claimed to be ranked as heri- 
table creditors ; inſiſting, that it was evident from the circum- 
ſtances of the caſe, that this heritable bond was meant to apply 
to the two bonds above mentioned; and particularly, that the 
writer employed to make out the heritable ſecurity had been led 
| 4 into 
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into a miſtake, in deſcribing the grounds of debt, by Lady Mary 
Drummond, daughter of and manager for Lady Jean Gordon, 
who, when applied to by him for information, had ſent him the 
following note, which was preſerved by him, and produced as his 
warrant for executing the heritable ſecurity in the terms above 
mentioned : : | 

„The bond granted by Mrs May, and the conſul, to my mo- 
ether, is payable to herſelf, and bears date, as I think, the 19th 
„ September 1762, is of L. 400 Sterling, principal, with annual- 
« rent due from the date, at 5 per cent.“ 
The other creditors, beſides diſputing the evidence of the 


fac, 


Pleaded : Suppoſing it probable that the heritable bond was 
meant to apply to the two bonds produced, ſtill no heritable ſecu- 
rity can be ſupported, which is not clear and preciſe in itſelf, 
without the aid of extrinſic evidence; Kilk. p. 227. 16th Jan. 
1739, Reid againſt Ker ; 6th July 1753, Dalgleiſh againſt Hamil- 
ton. See alſo Bruce, 2d February 1715, Ogilvie againſt Leſly. 
On this account, the ſecurity is ineffectual where the creditor is 
not named; Home, 7th November 1741, Blackwood againſt the 
Repreſentatives of Colvill and Ruſſell, or where the lands, over 
which it is meant to extend, are not properly deſcribed ; Home, 
23d June 1742, Wallace againſt Dalrymple. There is ſtill more 
| reaſon that the debt for which it was granted ſhould be aſcertain- 
ed. When, as in the caſe of Blackwood, infeftment is given to 
the repreſentatives of a particular perſon, without naming them ; 
or where, as in the caſe of Wallace, the lands of the debtor are 
given in ſecurity, without deſcribing them, there is an ambiguity 
to a certain extent; ſtill, however, the ſecurity can apply only 
to a particular deſcription of perſons or of lands. But when the 
debt is not deſcribed, and ſtill more when an erroneous deſcrip- 
tion is given of it, although there may be probabilities, more or 
leſs ſtrong, there can be no certainty to what debt it relates. 

To ſupport the preſent claim, would weaken the ſecurity at- 
tending heritable rights. A creditor or purchaſer would think 
himſelf ſafe, if there was produced to him, diſcharged, a bond 
anſwering the deſcription given in the heritable ſecurity ; yet, 
at the end of twenty or thirty years, when the original parties 
were dead, two bonds, amounting together to that ſum, might 
be produced; and it might be contended, with the {ame reaſon 
as in the preſent caſe, that the heritable ſecurity applied to them. 


Anſwered : The heritable ſecurity would have been effectual, 
although it had merely ſtated, that Alexander Drummond had be- 
come cautioner for the granter of it, to the extent of L. yoo, 
without mentioning the document by which the debt had been 
contracted, the name of the creditor, or its term of payment. It 
could not even in that caſe have been reduced as an indefinite ſe- 
curity, becauſe its amount, and the perſon in whoſe favour it was 
created, would have appeared on the infeftment. An error in a 
part 
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part of a deed, which might thus have been with ſafety omitted al- 

together, cannot be fatal to the ſecurity ; an error in a ſuperfluous 
addition, even to an eſſential part of the deed, ſuch as the name of 
the creditor, would not have had that effect; Falc. 16th Novem- 
ber 1749, Dickie; Dict. v. Falſa demon/tratio ; Kilk. 5th July 1743, 
Hamilton; Forbes, 16th February 1711, Dickſon. Even where there 
is no error in deſcribing the ground of debt, it may not be altoge- 
ther clear from the infeftment to what debt it was meant to ap- 
ply. A perſon, for example, may, at the ſame time, have become 
cautioner for another in two bonds of the ſame dates, to the ſame 
creditor, and to the like amount, and the obligation of relief be 
meant to apply only to one of them. No danger, however, can 
ariſe to third parties from an ambiguity of this nature; as the 
object of granting an ihfeftment in relief is to ſecure, not the 
debt, but the perſon who has undertaken to pay it, they ought 
to ſee the obligation of relief diſcharged, before contracting on 
the faith of a ſubje& over which a right of this ſort apparently 
_ Exiſts, 

The Lord Ordinary © found it inſtructed by the two bonds for 
the principal ſum of L. 200 Sterling each, the one dated the 
* 12th day of June 1761, and the other the 17th September 1762, 
“ granted by the ſaid May Drummond and the ſaid Alexander 
« Drummond to the ſaid Lady Jean Gordon, and by the diſcharge 
and aſſignation of the ſaid two bonds, granted by the ſaid La- 
« dy Jean Gordon to the faid Chriſtian, &c. Drummonds, dated 
* the 2d June 1772, that a juſt and onerous debt, to the amount, 
in whole, of L. 400 Sterling of principal, with intereſt and pe- 
* nalty, had been contracted by the ſaid May Drummond to the 
*« ſaid Lady Jean Gordon, in which Conſul Drummond was bound 
“ with her, prior to the ſaid heritable bond of relief, and which 
% was paid by the claimants, as his repreſentatives, after his de- 
« ceaſe: Found it is neither proved nor alleged, that there was 
„any other debt due to the ſaid Lady Jean Gordon by the ſaid 
May Drummond, in which Conſul Drummond was bound with 
&« her at the date of the ſaid heritable ſecurity, beſides the L. 400, 
% contained in the ſaid two moveable bonds of L. 200 each; and 
te that the ſaid heritable ſecurity muſt have been granted for Con- 
« ſul Drummond's relief thereof, although, through miſinforma- 
4 tion or error in the deſcription of the original ground of debt, 
% the ſame was ſaid in the heritable ſecurity, to have been conſti- 
e tuted by one bond for L. 400, inſtead of two bonds for L. 200 
« each; and therefore found, that the claimants Chriſtian, &c. 
« Drummonds are entitled to hold the ſaid heritable ſecurity for 
& relief of the ſaid debt of L. 400 principal, with the intereſt and 
6 penalty due thereon, and ranked and preferred them according- 


46 ly.“ 


A reclaiming petition was (18th November 1794) refuſed with- 
out anſwers. 


A 
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A ſecond petition was appointed to be anſwered ; and at ad- 
viſing the cauſe, a conſiderable diverſity of opinion aroſe as to 
the effect of the erroneous deſcription. On the one hand, it was 
obſerved, that in caſes relating to heritable rights, the will of 
parties can be carried into effect only in ſo far as it is ex- 
preſſed habili modo ; and that as this was a queſtion among cre- 
ditors, and as, in conſequence of the blunder in the deſcription, 
extrinſic evidence became neceſſary to ſupport the infeftment, the 
claim could not be ſuſtained. On the other hand, a majority of 
the Court thought, that as the object of the tranſaction was not to 
ſecure the debt itſelf to the original creditor, but only to give ſe- 
curity for relief to the cautioner, it was not neceſſary that the 
bond of relief ſhould deſcribe with preciſion the ground of debt 
for which it was granted ; and that as the identity of the debt 
was eſtabliſhed, and the name of the creditor, and extent of the 
heritable ſecurity, appeared upon the record, no harm could ariſe 
from the erroneous deſcription. 


The Lords, by a narrow majority, © adhered.” 


Lord Ordinary, Eftgrove. AR. R. Craigie, Alt. M. Roſs. 
Clerk, Menztes. | 
D. D. 
——— — —— U—— 
No CLIX. © | February 19. 1795. 


DAVID PETER, 


AGAINST 


TH OM AS ROSS and others. 


Wr. An execution of poinding, conſiſting of more ſheets than one, 
ſuſtained, although one page of it, which contained nothing material, 
was not ſigned by the meſſenger, and another not ſigned by the appri- 


fſers. | 


Homas Ross, and other creditors of John Macomiſh,” having 
| poinded ſome ſpirits in his poſſeſſion, the validity of the 
poinding was objected to by David Peter, who pretended to have 
obtained a right to them from the common debtor. | 

The Sheriff having ſuſtained the poinding, David Peter brought 
an adyocation, and alſo a reduction of the execution, which con- 
| - ſiſted 
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ſiſted of more ſheets than one, becauſe one of the pages of it 
(which, however, contained nothing material) was not figned by 
the metlenger, and another not ſigned by the appriſers. 


Pleaded for the purſuer : It ſeems to have been the intention of 
the Legiſlature to put the executions of meſſengers, in ſo far at 
leaſt as relates to the ſubſcription of the parties, on the ſame foot- 
ing, in point of ſolemnity, with private deeds. When formerly 
the latter were authenticated by the ſeal of the granter, which, 
when the deed conſiſted of more ſhects than one paſted together, 
was affixed to each of the joinings, the act 1469, c. 32. order- 
ed meſſengers to fix their ſeals to their executions ; and although 
it is not expreſsly ſaid fo in the act, it muſt have meant, that where 
the Execution conſiſted of more ſheets than one, the operation 
ſhould be repeated in like manner. Afterwards, when the 
act 1540 required, that private deeds ſhould be authenticated 
by the ſubſcription of the granter, which in practice was interpret- 
ed to mean, that the ſubſcription ſhould be repeated at each of the 
joinings, the act 1686, c. 4. made the want of the ſubſcription 
of the meſlenger a nullity in an execution; and there being the 
ſame reaſon for giving an extenſive interpretation to this ſtatute as 
to that of 1540, it muſt have been meant, that an execution in the 
old form ſhould be ſubſcribed in the fame manner. The act 1696, 
c. 15. allowed © contracts, decreets, diſpolitions, extracts, tran- 
«© fumpts, and other ſecurities,” to be written bookwiſe, provided 
* every page be marked by the number firſt, ſecond, &c. and 
„ ſigned as the margins were before.” And although, ſtrictly 
ſpeaking, perhaps this ſtatute does not apply to executions, or other 
public inſtruments, practice has likewiſe extended it to them. See 
Thomſon's Duty of Meſſengers, p. 30. Accordingly, although the act 
1696 does not mention ſeiſins, it has been conſidered as virtually re- 
pealing the act 1686, c. 17. in ſo far as it requires every page of a 
ſeiſin to be ſigned by the witneſſes, but does not require the pages 
to be numbered, Erik. b. 3. t. 2. $16. Indeed, as the act 1696 is the 
only authority for writing executions bookwiſe, if it does not ap- 
ply, the execution is null, becauſe it is not written in the old form. 
The execution being therefore, in either view, defective in point 
of legal ſolemnity, it cannot be ſupported, however immaterial 
the defect may be to the ſubſtance of the deed; Dict. vol. i. v. Ex- 
ecution, p. 266. 


The Lord Ordinary repelled the reaſons of reduction. 


A reclaiming petition was (2gth January 1795) refuſed, without 
anſwers. | 


A ſecond reclaiming petition having been preſented, it was 


Obſerved on the Bench: The act 1686, c. 17. does not require 
every page to be ſubſcribed, but every leaf; and even the act 
1696 (if it applies to executions), is not very explicit on the ſub 
je, It ordains pages to be ſigned, “ as the margins were be- 

; 4 Z fore;“ 
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fore; but the ſole object of ſigning at the margins was to pre- 
vent one ſheet from being fraudulently ſubſtituted in place of an- 
other. And the act 1696 cannot reaſonably be ſuppoſed to have 
meant any thing more, than that each ſheet or piece of paper 
ſhould be ſubſcribed for the ſame purpoſe. See Kilk. p. 608. 21ſt 
December 1742, Williamſon againſt Williamſon ; Dict. vol. ii. 
p. 544+ 3 vol. iii. p. 471. Beſides, the pages which are not ſigned 
in the preſent caſe contain nothing material to the execution. Se 

Dict. vol. ii. p. 534. 


The Lords alſo refuſed this petition, without anſwers. 


Lord Ordinary, Ankerville. For the Petitioner, Dean of Faculty Erſkine, Hagart. 
Clerk, Gordon. | 


D. D. 


No CLX. February 24. 1795. 


The COMMON AGENT in the Ranking of Polquhairn, 


AGAINST 


ANDRAREM.CORKRKIE., 


PRockss.— The Court may allow a decree, cognitionis cauſa, to be ex- 
tracted before it is read in the minute-book, 


R CRAwTURD NEwALL having died, leaving his affairs in 

diſorder, Andrew Corrie, his creditor in a bond for L. 2 50, 

after charging his heir to enter, brought an action of conſtitution 

againſt him on the paſſive titles, containing alſo a concluſion for 

adjudication contra hereditatem jacentem, in caſe he ſhould renounce, 

which he having done, Corrie, on the, 16th February 1791, ob- 
tained a decree cognitions cauſa. 

Next day he preſented a petition, which was intimated to 
the heir apparent, and all concerned, ſtating, that adjudications 
had been led againſt the eſtate of Polquhairn, ſo far back as the 
25th February 1790; and therefore praying the Court“ to dif. 
% penſe with the reading of the decree of cognition in the mi- 

== % nute- 
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* nute- book, and to allow it to be extracted immediately,“ in or- 
der that he might be enabled to obtain “ an adjudication, within 
year and day of the firſt effectual one.“ 


The Court granted the prayer of the petition, © reſerving to all 
parties concerned their objections, as accords of law.“ 

Corrie upon this extracted his decree of conſtitution, and there- 
after obtained a decree of adjudication. 

A ranking and fale of the lands of Polquhairn having been af- 
terwards brought, Corrie claimed to be ranked on theſe de- 
crees: | 

The common agent 


Cbjected The act of ſederunt, 2oth January 1671, ordains, That 
no act or decree ſhall be extracted, until twenty-four hours elapſe 
after the ſame is read in the minute-book ; and that of the 5th 

une 1725 © appoints the reading of the minute-book to begin 
* the ſixth ſederunt-day of this and all ſubſequent ſeſſions.” 

Theſe regulations are in daily obſervance ; and the Court, al- 
though they may repeal, cannot diſpenſe with an exiſting act of 
ſederunt. The decree of cognition being therefore, null, as ha- 
ving been extracted before it was read in the minute-book, the ad- 


judication founded on it muſt be inept. | 


Anſwered : Although the. words of the act of ſederunt 1671 are 
eneral, it was intended to apply only to ſuch decrees as might 
be followed by immediate diligence againft the defender, and not 
to decrees of cognition, in which the heir, after renouncing, has 
no intereſt. Decrees of cognition alſo differ materially from or- 
dinary decrees, in this reſpec, that being always granted periculo 
petentis, they remain ſubject to future challenge. 

Beſides, ſuch decrees could not be in the view of the Court 
when the regulation was made. At that period, and long after, it 
was the practice for the purſuer, where the heir renounced, not to 
take a decree cognitionis cauſa, but inſtantly to proteſt for adjudi- 
cation; Craig, b. 3. d. 2. H 23. 3 Stair, b. 3. t. 2. § 46. and 47. ; 
Erſkine, b. 2. t. 12. 647. 2 14 

The ſupporting of the diſpenſation in queſtion will have the equi- 
table effect of admitting an onerous creditor to a ſhare of his 
debtor's funds, and will be agreeable to the practice of Court in 
other caſes, where diſpatch is required, as in the appointment of 
interim Sheriffs; in acts and commiſſions for proofs ; and in war- 
rants for perſonal protections, | 


— 


The Lord Ordinary “ repelled the objection.” 


On conſidering a reclaiming petition and anſwers, memorials 
were ordered; on adviſing which, it was 


Obſerved on the Bench : Although the Court are not perhaps 


bound to adhere fo rigidly to an act of ſederunt as to an act of 
3 Parliament, 
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Parliament, where equity ſuggeſts the propriety of deviating from 
it, yet it would be dangerous to yield too far to this doctrine, 
eſpecially in competitions of creditors; but as a decree cogni- 
tionis cauſa contains no perſonal concluſion, this caſe does not fall 
under the ſpirit of the act of ſederunt, the ſole object of which 
was, to give the unſucceſsful party time to apply for an alteration 
of the judgment before the decree is extracted. 

One Judge thought the decree came under the words of the act 
of ſederunt; and that as diſpenſing with the minute-book would 
affect the intereſt of the other creditors, the Court were not entit- 
led to interfere. The only caſes, in his Lordſhip's opinion, in 
which they could do ſo with effect, were thoſe where no third par- 
ty was in any way hurt by the diſpenſation. 


The Court, with only one diſſenting voice, © adhered.” 


Lord Ordinary, Dun/finnan. For the Common Agent, Geo. Ferguſſon, M. Roſs. 
Alt. Morthlazd. Clerk, Pringle. 


R. D. 


N*CLXI. February 25. 1795. 


Sir JOHN SCOTT, 
AGAINST 


The HERITORS of the Pariſh of 3 


TEIN DS. -M hben a titular or patron brings an action, in order to have 
his right to teinds aſcertained, and claims arrears for forty years back, 
a colourable title of poſſeſſion is ſufficient to defend the beritors againſt 


payment of thofe which became due prior to the decree in the proceſs of © 
declarator, | 


* Joan Scorr having brought an action againſt the heritors 
DD of the pariſh of Ancrum, concluding to have his right to the 
teinds aſcertained, and alſo claiming arrears for forty years back, 
he produced as his title, Ino, A contract of marriage in 1675, in 

which 
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which John Scott of Ancrum conveyed to Patrick Scott, his ſon, 
the lands and barony of Ancrum, * with the advocation, dona- 
tion, and right of patronage of the kirk and parochin of An- 
* crum, parſonage and vicarage teinds thereof :” 2do, A Crown- 
charter in 1676, confirming the contract, and conveying the lands, 
cum adyocatione, donatione, et jure patronatus eccleſiæ et pa- 
„ rochiæ de Ancrum, decimis rectoriis et vicariis ejuſdem.“ He 
farther ſtated, that a ſimilar clauſe occurred in all the ſubſequent 
titles to the eſtate; that he or his predeceſſors had, for a century 
back, uniformly preſented the miniſter on every vacancy, though, 
for time immemorial, no demand had been made by them againſt 
the heritors for payment of teinds. 

The defenders, on the other hand, produced a number of diſ- 
charges from the different miniſters of the pariſh. The ſtyle of 
theſe diſcharges was by -no means uniform : In' ſome of them, the 


payment was accepted in full of the ſtipend or teind due to the 


miniſter ; in others, as in full of © the teinds of the lands; and in 
three diſcharges granted to one heritor, as“ in full of the tack- 
« duty.” There was, however, no other evidence that a tack had 
ever exiſted. | 
: The heritors farther maintained, 1mo, That from the decifion 
29th February 1680, Scott againſt the Archbiſhop of Glaſgow, re- 
ported by Lord Stair, it appeared, that in 1676 the patronage of 
the parifh of Ancrum belonged to the Archbiſhop, and conſequent- 
ly that the Crown-charter, granted to the purſuer's predeceſſor in 
that year, was null; and that as, at the Revolution, the rights of 
the Biſhops had been annexed to the Crown, the purſuer could not 
have acquired any right ſubſequent to that period, unleſs by act of 
Parliament, or at leaſt a new grant from the Crown. | 
. 2do, That the charter 1676 was meant to convey the patronage, 
but not the teinds of the pariſh; Kilk. v. Teinds, 4th December 
1748, The Marquis of Annandale againſt Irving. 
3tio, They founded on the authority of Keith; the deciſion 
29th February 1680, reported by Stair ; a decree of reduction of 
certain valuations obtained at the inſtance of Mr James Scott, de- 
ſigned © Parſon of Ancrum,”” dated 24th July 1667 ; and the diſ- 


charges produced, as eſtabliſhing, that the pariſh of Ancrum was 


a parſonage ; and they, therefore, contended, that the purſuer, who 
at beſt was only patron of the pariſh, had no right to the teinds, 
as he had not complied with the regulations of the acts 1690, 
c. 23. 3 1693, c. 25. by getting a competent ſtipend modified to 
the miniſter. 2 | 
4to, They inſiſted, that whatever might be ſaid as to the pur- 
ſuer's right to the» teinds in time to come, the circumſtances of 
the caſe were ſufficient to put them in bona fide to believe, that 
their teinds were liable to no other burden than the accuſtomed 
payment to the miniſter, and conſequently that the claim for ar- 
rears was ill founded; Bankton, b. 2. tit. 8. 4-141. 3 Dict. Tack, 
p. 427. Earl of Athole againft Robertſon ; Dict. vol. i. p. 110. ; 
25th June 1731, Sterling againſt the Feuars of Denny. 
5 A The 


— 
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The purſuer 


Anſwered : 1mo, The deciſion between Scott of Ancrum and 
the Archbiſhop of Glaſgow relates to the patronage, and not to 
the teinds of the pariſh. At any rate, the purſuer's progreis ſince 
the Revolution is ſufficient to give him a title to both ; for, as pa- 
tronages and teinds were not annexed, the Crown may make 
grants of them without the authority of Parliament ; Kames, Sel. 
Deciſ. No. 72. Donaldſon againſt the Officers of State; 22d Fe- 
bruary 1783, Murdoch againſt Gordon; Erſkine, b. 2. tit. 10. f 23. 
| 2do, Except in the caſe of Kirkpatrick Fleming, which was an 

erroneous deciſion, charters containing clauſes ſimilar to that in 
the charter 1676, have been uniformly underſtood to convey the 
teinds as well as the patronage of the-pariſh ; Kames, Sel. Decif. 
p- 55. 1753, Spalding againſt the Heritors of Kirkmichael; Ja- 
nuary 1763, Heritors of Dalry againſt Blair *; 6th June 1792, 
Ogilvie againſt Scott. | HEY 

3tio, Admitting that the pariſh of Ancrum was at one time a 
parſonage, the regulations of the acts 1690 and 1693, apply only 
to thole caſes where the teinds have not been heritably diſponed 
away from the parſons prior to their dates, and where the perſon 
claiming the teinds derives his right altogether from thoſe ſtatutes, 
and not to caſes like the preſent, where the purſuer had a right prior 
to, and independent of them; and even if he were claiming un- 
der theſe acts, it would be jus tertii to the defenders to object, that 
a ſtipend had not been regularly-modified to the miniſter of the 
parith, They have no intereſt in the matter, farther than that 
they pay no more than the amount of their teinds. Even the 
miniſter could not ſtate the objection; for, provided he have a 
ſufficient ſtipend, it can make no difference whether it is derived 
from immemorial uſe of payment, or from a regular decree of 
modification and locality. ; 

4%, A colourable title of poſſeſſion will no doubt liberate from 
a claim of arrears; but the defenders have no ſuch title. They 
have no right themſelves to the teinds; and from the payments 
made to the miniſter, they had no reaſon to believe that they 
were exhauſted. The greater part of the diſcharges bear, to be 
for ſtipend or teinds due to the miniſter : And although it may be 
true, that where a titular or patron has been accuſtomed, for a ſe- 
ries of years, to receive from the heritors an annual payment, in- 
ferior to the real yalue of the teinds, no claim for arrears will be 
competent at his inſtance, although his right to a higher ſum 
ſhould be afterwards aſcertained, becauſe the heritors had good 
reaſon to believe that no ſuch claim lay againſt them; yet a pay- 
ment made to one perſon cannot hurt the intereſt of another claim- 
ing on a different ground; Fount. zeth June 1698, Bruce againſt 
Arnot ; Kilker. p. 555, Smith againſt Oliphant. 

The Lord Ordinary found, That Sir John Scott is titular of 
„ the pariſh of Ancrum, and that he has a right to the bygone 
5 teinds of that pariſh for thirty-nine years laſt paſt, except in ſo 

« far 
Not collected. 3 1 
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« far as the defenders can inſtruct that they have paid over the 
© ſame to the miniſter of the ſaid pariſh.” 


Upon adviſing a reclaiming petition and anſwers, it was 


Obſerved on the Bench: The purſuer has right to the teinds in 
queſtion, either as titular or patron, It will be time enough to 
determine under which character he holds them, when a ſale of 
them is brought in the proper Court. 

Claims for arrears of teinds are extremely unfavourable. If the 
demand had been made in proper time, the heritors would, in all 
probability, have purchaſed their teinds. Any title of poſſeſſion, 
therefore, ſufficient to put them in bona fide to ſuppoſe that they 
were not liable to a claim of this nature, is always ſuſtained as a 
valid defence againſt it; and ſuch the circumſtances of this caſe, 
and particularly the terms of the diſcharges produced, afford to 
the defenders. The only difficulty is, whether the purſuer's right 
ſhould commence from the citation in this action, or only from 
the date of the judgment pronounced in it, In the caſe of the 
Earl of Selkirk againſt Macmoran, Kames Select. Deciſ. the Court 
at firit found, (7th December 1763), that an heritor poſſeſſing his 
teinds on tacit relocation, was liable for their full yalue from the 
date of the citation in an action brought by the titular in order to 
interrupt it. A reclaiming petition was, however, preſented againſt 
this interlocutor, and the Court found (1764) that the interruption 
only took place from the date of the judgment. A fimilar deci- 
ſion was given, 14th November 1765, Earl of March againſt Leiſh- 
mans. 

Even when the heritors have no ſuch defence as occurs in the 
preſent caſe, it is always very difficult for the titular, in an action 
for arrears, to aſcertain the extent of his right. It is incumbent 
on him to eſtabliſh what was the actual amount of the teinds each 
year; for he is not entitled to ſubſtitute, in its place, thoſe calcu- 
lations and converſions which have been introduced in favour of 
heritors, in proceſles of valuation. 


The Lords unanimouſly © Found it unneceſſary, in hoc flatu, to 
determine whether the reſpondent (purſuer) is titular or patron 
* of the pariſh of Ancrum: Found the petitioners (defenders) 
% liable to the reſpondent in payment of the teinds of their lands 
&© from and after the date hereof; but ſuſtained the defences in 
© ſo far as regards bygone teinds previous to the date of this in- 
terlocutor.“ | 


Lord Ordinary, Hender land. Act. Tait. Alt. G. Ferguſſon, Clerk, Pringle. 
D. D. 


Ne CLXII. 
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(TEIND COURT.) 


Ne CLXII. February 25. 1795. 


JOHN LESLIE, 
AGAINST 


Tee Earl of KIN TORE, and others. 


TzinDs.—When an e/tate is let to a general leſſee at an undervalue, the 
rent paid by the tenants to bim, and not that paid by him to the land- 
lord, is to be taken as the rule in a proceſs of valuation. 


ETER LESLIE GRANT, in 1769, granted to David Orme, wri- 

ter in Edinburgh, what is called an over-leaſe, for ſeventy- 
fix years, of the whole eſtate of Balquhairn, which he poſſeſſed 
as heir of entail. | 

ohn Leſlie, now proprietor of that eſtate in the ſame character, 
having brought a valuation of his teinds, contended, that the 
rent paid by the general. leſſee muſt be taken as the value of the 
lands, and which rent, though now inadequate, he alleged, was a 
fair and equal one at the date of the leaſe. 

The Earl of Kintore and others, objected, That the lands had 
been let to Mr Orme' greatly below their value, as the only means 
Mr Leſlie Grant had of indemnifying him for the large: advances 
he had made, and the general aſſiſtance he had given him in aſ- 
ſerting his right to the eſtate : And farther, 


Pleaded : Before teinds are valued, the titular is entitled to 
draw them in kind. The valued teind-duty being the ſubſtitute for 
them, it ſhould be aſcertained according to the real value of the 
lands, When they are let directly to the perſon who is to occupy 
them, the rent will be preſumed to be their real value: But as, on 
the one hand, it is a fifth of the conſtant rent which ilk 
“land pays,“ which the Legiſlature has declared payable to the 
titular, and the landlord is not liable for a riſe of rent recently 
obtained, becauſe it may not be permanent; ſo, on the other, 
the titular cannot be affected by the landlord's keeping the rent 
of the lands below its natural rate, whether by taking graſſums, 
Kilker. v. Teind, No. 4. 6th February 1745, Sir John Maxwell 


againit the College of Glaſgow ; or by laying a part of the rent 
on 
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on ſubjects for which teinds are not uſually paid; Erſkine, b. 2. 
tit. 10. $32. ; 8th February 1786, Earl of Kintore againſt the Col- 
lege of St Andrew's ; Kilker. voce Teinds, No. 16. For the ſame 
reaſon, as the rent paid by the general leſſee, in the preſent caſe, 
is inferior to the real value of the lands, that paid by the tenants 
to him ſhould be taken as the rule; and this accordingly has 
been the practice in ſimilar caſes, 


Anſwered : The value of lands is to be aſcertained by what the 
landlord actually draws, without regard to the profits which te- 
nants, in conſequence of the exertion of ſkill and induſtry, may 
derive from them; 4th July 1764, Ogilvies againſt the Officers 
of State; gth Auguſt 1769, Burnet of Kirkhill ; 24th January 
1770, Hamilton of Wiſnaw; 28th November 1770, The Earl of 
March; 24th February 1771, Douglas of Douglas ; 5th July 1769, 
Blair againſt the Earl of Eglinton x. And there ſeems no differ- 
ence between the caſe where the lands are let to a general leſſee, 
and that where they are let to the perſon who is actually to poſ- 
ſeſs them. Even in the caſe of common tenants, the rent drawn 
by the landlord ſeldom amounts to the full value of the lands, 
and the tenants frequently get a ſurplus rent on ſubſetting their 
farms, 

It would be hard that the purſuer's lands ſhould be valued at 
a rent of which, from the length of the leaſe, he never can him- 
ſelf reap the benefit. 


Upon adviſing a petition, with anſwers, replies and duplies, the 
Lords ſuſtained the objection, reſerving to the purſuer to lead a 
new proof of the yearly value of the lands, 


Act. Burnet. Alt. Vm. Robertſon, 


D. D. 


* None of theſe caſes are collected. 


5B Ne CLX111, 
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Ne CLXIII. March 3. 1795. 


WILLIAM-DANIEL-ARTHUR FRANK, and his TUTOR 
ad litem, 


AGAINST 


JAMES FRANK and Others. 


WRIT.— 1681, c. 5.—A deed, ex facie regularly executed, ſuſtnined, 
although one of the inſtrumentary witneſſes, when examined ex inter- 
vallo, deponed, that be did not ſee the granter ſubſcribe, nor hear bim 
acknowledge his ſubſcription. | 


It is not eſſential, in point of ſolemnity, that the witneſſes ſhould ſub- 
cribe in prelence of the granter, or that the deed ſhould never be 
out of their ſight, in the interval betwixt his and their ſubſcrip- 
t10NS, 


N the reduction of the ſettlement of the eſtate of Bughtrig, 
I executed by Charles Frank on the 8th February 17971, the in- 
ſtrumentary witneſſes were examined ſoon after the interlocutor 
of the rtoth July 1793 *, allowing their evidence to be taken; 
and the proof on the whole cauſe being concluded, a hearing in 

reſence took place, when the purſuer, beſides endeavouring to 
eſtabliſh that Charles Frank was in ſuch a ſtate of mental imbe- 
cility as to be incapable of making a ſettlement, contended, that 
the deed was defective in point of ſolemnity: 

140, Becauſe one of the inſtrumentary witneſſes did not ſee the 
granter ſubſcribe, nor hear him acknowledge his ſubſcription. 

2do, Becauſe the inſtrumentary witneſſes did not ſubſcribe in 
preſence of the granter, but in an adjoining room, and after the 
deed had been for ſome minutes out of their ſight, and in poſſeſ- 
ſion of the writer of it. | 

Beſides the granter, who was confined to bed, the perſons ſup- 
poſed to be preſent at the execution of the deed, were the writer 
and inſt rumentary witneſſes; a maid-{ervant was likewiſe at the 
door of the room. Of theſe, Tod, one of the witneſſes, and ſer— 
vant to the granter, deponed, That he did not fee him ſubſcribe, 
nor hear him acknowledge his ſubſcription ; that juſt as he was en- 
tering the room, and before he had got far enough to be able, from 
the fituation of the bed, to lee the granter, he was defired by the 


writer 
See No. 70. 
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writer to go into an adjoining room, which he accordingly did. 
The evidence of the maid- ſervant was ſuppoſed by the purſuer to 
ſupport his account of the matter. On the other hand, the wri- 
ter declared, that he did not begin the execution of the deed till 
the arrival of Tod, who had been ſent for on purpoſe to be a wit- 
neſs; that Tod, from modeſty, ſtood near the door; but that he 
(the writer) would not have gone on with the operation, if he had 
not underſtood that the witneſs might, from his ſituation, have ſeen 
the granter ſubſcribe. The other inſtrumentary witneſs recollected 
Tod's arrival being announced, and that he ſtood a little aſide, in 
order to make way for him; but that he did not look round to 
ſee if he was actually preſent. 

It was admitted by both parties, that immediately after the deed 
was ſubſcribed by Mr Frank, the witneſſes retired into an adjoining 
room, to which they were ſoon after followed by the writer, who 
brought the deed along with him; and that they then adhibited 
their ſubſcriptions to it. It was not quite fixed what time elapſed 
between the witneſſes retiring and their being joined by the wri- 
ter; at moſt, it did not exceed a quarter of an hour. 

From the whole circumſtances of the caſe, both parties drew 
a concluſion favourable to themſelves on the firſt objection to 
the execution of the deed. 

In ſupport of the ſecond, the purſuer 


Pleaded : Both the words and ſpirit of the act 168 1 require that 
the deed ſhould be ſubſcribed wnico contextu, and in preſence of the 
granter. It prohibits the witneſſes from ſubſcribing, © unleſs they 
« then knew the party, and ſaw him ſubſcribe, or heard him give 
«© warrant to a notar, and in evidence thereof touch the pen, 
or that the party did at the time of the witneſs's ſubſcribing ac- 
* knowledge his ſubſcription.” It will not be diſputed, that if 
the witneſſes ſhould not adhibit their ſubſcriptions for a week or 
month after it was ſigned by the granter, or his ſubſcription ac- 
knowledged by him, the deed would be ineffectual ; yet, if it is 
not eſſential that they ſhould ſubſcribe in preſence of the granter, 
it ſeems impoſſible to draw the line. 

The ſtrict obſervance of the ſtatutable ſolemnities, is, beſides 
particularly neceſſary with regard to a deed executed mortis caufcr. 
Indeed; one great object of their introduction was to protect dy- 
ing perſons from the frauds of thoſe around them. It is eaſy, how- 
ever, to ſee with what facility ſuch fraudulent practices might be 
carried into effect, and one deed ſubſtituted in place of another, 
if it were competent for witneſſes to ſubſcribe ex intervallo, and 
after the deed had been out of their fight. This objection is ac- 
cordingly ſupported by the law of England, 29th Cha. II. c. 3. H 5.; 
and of Rome, Voet, lib. 23. t. 1. $6.; and although there are no 
deciſions of this Court directly in point, the neceſſity of deeds be- 
ing completed unico contextu, is eſtabliſhed in caſes where notaries 
ſubſcribe for the principal party; Durie, 23d January 1624, Mac- 
morran againſt Black; 2oth March 1633, Cow againſt Craig; 
Forbes, 27th December 1711, White againſt Knox; 1ſt July 1217. 

| ollands ; 
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Rollands ; Dict. vol. iii. p. 467. v. Writ; Fount. 6th December 
1695, Elliots againſt Riddell; and in mutual contracts, Dict. vol. ii. 


p. 542. 


Anſwered ; The ſolemnities required in the execution of deeds 
depend entirely on ſtatute-law, there is therefore no reaſoning by 
analogy from the laws of one country to thoſe of another. In 
England, an expreſs ſtatute (29th Cha. II. c. 3. $5.) has eſtabliſh- 
ed, that the witneſſes muſt in certain caſes ſubſcribe in preſence 
of the granter ; and if the fame had been intended by the act 
1681; it would have expreſsly declared fo. All that that ſtatute 
requires, however, is, that the witneſles ſhould ſee the granter 
ſublcribe, or hear him acknowledge his ſubſcription : According- 
ly, in practice, it is not underſtood to be eſſential, that deeds 
ſhould be ſubſcribed by the witnefles in preſence of the granter. 
On the contrary, it is very common, in cafes where there are ſeve- 
ral parties to a deed, for the man of buſineſs to put it into the hands 
of two of his clerks, who carry it round to the different parties, 
and after getting it ſigned by them /eriatim, ſubſcribe themſelves 
as witneſſes once for all to the whole ſubſcriptions. 


The Court (one Judge only excepted) were clearly of opinion, 
that Mr Frank was capable of making a ſettlement ; that the deed 
under reduction was executed agrecably to his intention ; and that 
no improper means had been taken to obtain it. Indeed none of 
the perſons favoured by it reſided near the granter, or knew any 
thing of 1ts execution. | | 

On the other objections, it was 


Obſerved on the Bench: When a deed is ex facie regularly exe- 
cuted, there ariſes a ſtrong legal preſumption in its favour ; and it 
lies upon him who attempts a reduction of it, to eſtabliſh his 
objection by legal evidence. Judging from the whole circum- 
ſtances of this caſe, it is not proved that Tod did not ſee the 
deed under reduction figned by Mr Frank. On the contrary, 
it rather appears that he was in the room, and in a ſituation 
where, if he had choſen, he might have ſeen him ſubſcribe 
it. It muſt therefore be preſumed, notwithſtanding his depoſi- 
tion, that he did ſo. It would be extremely dangerous to ſet 
aſide a deed, ex. facie, fairly and regularly executed, upon the 
evidence of an inſtrumentary witneſs, unleſs it be completely cor- 
roborated by other circumſtances, particularly when that evidence 
is given ex intervallo, and when a wrong account of the mat- 
ter, whether from deſign or want of recollection, may be ſuſ- 

ected. 

5 The act 1681 does not require, in point of ſolemnity, that the 
inſtrumentary witneſſes ſhould ſubſcribe in preſence of the granter, 
or that they ſhould not loſe ſight of the deed in the interval betwixt 
his and their own ſubſcriptions; nor has it been fo underſtood in 
practice. The preſumption of law is, that witneſſes will not ſub- 
{cribe a deed unleſs they are ſatisfied of its identity; and although 

3 there 


March 1795. COURT OF SESSION. 3 


there never ought to be any conſiderable interval; yet, when 


ſuch a caſe occurs, it muſt be judged of upon its whole circum- 
ſtances. | | | 


The Lords, (4th December 1794), by a great majority, © re- 
“ pelled the reaſons of reduction; and on adviſing a reclaiming 
petition, with anſwers, they © adhered,” | 


Lord Ordinary, Eſagrove. Act. Lord Advocate Dundas, Dean of Faculty Erſtine, 
W. Erſkine. Alt. Solicitor-General Blair, Geo. Ferguſſon, W. Murray. 


Clerk, Menzzes. N 


D. D 


1 


Wo... Aarcb 3. 1595. 
'VISCOUNT ARBUTHNOTT. 


AGAINST 


JOHN DOUGLAS. 


PRESCRIPTION. — Act 1772, c. 72. 1 37. 4. decree of conſtitution, 
obtained by the debtor in a bill, within fix years from its date, 
. againſt a perſon bound to relieve him, found not to interrupt 
the ſexenmal preſcription in favour of the creditor in the bill, al- 


. though he had been examined on the verity of bis debt in the proceſs of 


conſtitution, and had on that occaſion produced his bill, 


* 


N 1770, Mr Douglas, on his ſon's marriage, conveyed to him 
b the lands of Tilwhilly, under burden of his debts, and reſer- 
ved to himſelf the lands of Inchmarlo, free of all burden. 

In 1772, he delivered to his ſon a lift of his debts; but no ſteps 
were taken to authenticate it, as relative to the ſon's obligation, 
The ſon died in 1773, leaving the preſent Mr Douglas of Tilwhil- 
ly in infancy. | 

The liſt of debts was found in his repoſitories, marked in his 
own hand-writing, © Liſt of Debts, Tilwhilly elder, 1772.“ 

In that liſt, the late Viſcount of Arbuthnott was marked as a 
creditor for L. 6000 Scots, or L. 500 Sterling, and a Mrs Reid for 
L. 1800 Scots, or L. 150 Sterling. 


8 | In 


—— 
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In 1775, Mr Douglas of Inchmarlo brought an action againſt 
his grandſon, narrating the facts above tated ; and concluding, 
that he ſhould be ordained to relieve him of the debts contained 
in the liſt. . | 

The Court allowed the different-crediters to be examined on oath 
as to the verity of their debts. | 
Mrs Reid declared, that the debt due to her had been paid by 
the purſuer. 

The Viſcount of Arbuthnott, at his examination, produced 
as his grounds of debt, two bills, the one for L. 521, 5 8. dated 
28th September 1774, payable at Whitſunday 1775 ; the other, for 
L. 156, 15s. dated 26th May 1774, and payable in twelve months. 

The Viſcount deponed, that the firſt of theſe bills had been 
granted for a debt of L. 500 contracted in 1769, the ſurplus in the 
bill being the intereſt due at its date; and that the a had 
been granted on account of money advanced to diſcharge the 
debt due to Mrs Reid. Both bills were immediately returned to 
the Viſcount. | 

In 1778, a judgment was pronounced, finding the purſuer en- 
titled to payment of ſuch of the debts as he had diſcharged fince 
the date of the liſt, (among which that dne to Mrs Reid was men- 
tioned, but no notice taken of Lord Arbuthnott's having ſucceed- 
ed as a creditor in her place), and obliging the defender to re- 
lieve him of thoſe debts which were ſtill unpaid, among which 
the debt of L. 6000 Scots to Lord Arbuthnott was ranked, but 
no notice taken of the bill which had been granted for it. 

Mr Douglas of Inchmarlo died in 1791, and the late Viſcount 
of Arbuthnott about three months after him. 

The two bills above mentioned having been found in his poſ- 
ſeſſion, and without any marking of payment of intereſt on the 
back of them, the preſent Viſcount of Arbuthnott brought an ac- 
tion againſt Mr Douglas of Tilwhilly, (who repreſents his grand- 
father), for payment of them, in which the points at iſſue came 
to be: 1%, How far, from the circumſtances of the caſe; theſe 
bills muſt not be preſumed to have been paid: 240, How far, in- 
dependently of this preſumption, all claim on them was not cut 
off by the ſexennial preſcription. | | 

On the firſt point, both parties founded on the general conduct 
and fatuation of their predeceſſors, and various pieces of evidence 
in ſupport of their plea. | | 

On the ſecond point, the purſuer 


Pleaded : Prior to the act 1772, the Court were accuſtomed to 
deny action on bills of an old date, merely from the preſumption 
arifing againſt them from the long taciturnity of parties; but what 
number of years was neceſſary to afford room for this preſumption 
depended on the circumſtances of each caſe. The ſole object of 
the ſtatute was to fix the period which ſhould be required for 
this purpoſe. And as the preſumption of common law applied 
only. where there was a complete taciturnity on both ſides, ſo the 
act of Parliament applies only in the ſame circumſtances. Where- 
ever this taciturnity has not taken place, and the parties have in 

| any 
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any way acknowledged the ſubſiſtence of the debt, by a partial 
payment, a marking of intereſt on the back of the bill, a diſcharge 
for it granted on a paper-apart, or otherwiſe, the Court are called 
on to judge of the effect of theſe circumſtances, in the ſame man- 
ner as before the date of the ſtatute. That this was its mean- 
ing, is evident from the diſtinction which it makes between 
the bil and the debt for which it is granted; the former it de- 
clares to be at an end upon the lapſe of fix years, without dili- 
gence being done, or action commenced on it ; while it allows. 
the debt, even after that period, to be proved by the writ or oath 

of party. And ſtill more muſt the cafe be taken out of the ſtatute, 
where the debtor has expreſsly acknowledged the debt during the 
currency of the ſix years. 

Now the decree of conſtitution, in this caſe, if not a document 
of debt in favour of the creditors, is at leaſt an acknowledgement 
of the ſubſiſtence of their debts. In that action, though the cre- 
ditors were not nominally parties, they were materially intereſt- 
ed. It was no doubt commenced in order to prevent them 
from inſiſting on payment from their debtor, on ſeeing him give 
up ſo great a part of his property. By means of it, they got 
two debtors inſtead of one. After its date, they might have 
brought a direct action againſt the preſent defender for payment, 
although he had not repreſented his grandfather, who, in fact, held 
the decree as truſtee for his creditors, who conſequently are entit- 
led to the benefit of it without the formality of an aflignation. 


Anſwered : The act 1772 declares, That no action ſhall lie on a 
bill, after fix years from its date have elapſed, unleſs, in the 
mean tune, diligence has been done, or action commenced on it; 
reſerving to the creditor, after that period, to prove reſting owing 
by the writ or oath of the debtor. In this caſe, twice the period 
of preſcription had elapſed before a claim was made, during 
which no ſteps were taken to enforce payment, and no writ of the 
debtor 1s produced. | | | 

The ſole object of the action of conſtitution was to authenti- 
cate the lift of debts. The creditors were examined in it merely 
as havers. Betwixt the date of the liſt, and the commencement 
of the action, ſome of the debts had been diſcharged : by the de- 
cree, Mr Douglas of Inchmarlo was found entitled to payment of 
thoſe in that fituation, and to relief from the reſt. In the liſt, 
only one debt of L. OOO Scots is ftated as due to Lord Arbuth- 
nott; and although it appeared from the proof, that the debt due 
to Mrs Reid had been diſcharged with money borrowed from the 
Viſcount, the decree takes no notice of that tranſaction, nor in- 
deed of either of the two bills now claimed on. And although 
it had, that circumſtance would not have affected the preſent 
queſtion, | 

Preſcription may be interrupted, either by a claim made by the 
creditor for payment, or by the acknowledgement of the debtor. 
A claim to have that effect, muſt be judicial. And it has been 
found, even that a decree of regiſtration, a horning without 
a charge, (Dalr. 11th December 1717, Wright againſt Wright), or 
the production of .a ground of debt in a —— 

ion 
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action being carried no farther, (gth March 1756, Hay againſt 
his Majeſty's Advocate *,) are inſufficient for that purpoſe. In 
the preſent caſe, no claim was made by the creditor. And with re- 
ſpect to the ſuppoſed acknowledgement of the debtor, although a- 
ny act of acknowledgement will interrupt the long preſcription, the 
ſhort preſcriptions can only be interrupted by a writing, which proves 
reſting-owing, and conſtitutes in itſelf a valid document of debt. 
Hence, a partial payment, or a marking of intereſt, will not have 
that effect. The reaſon of the diſtinction is, that the former pro- 
ceeds on preſumed dereliction; whereas the latter are founded on 
the jealouſy of the law againſt informal obligations, and the con- 
ſequent preſumption, that parties will not allow them to ſtand 
long over. The decree in queſtion would not have interrupted - 
even the long preſcription. It was res inter altos to the creditors ; 
it might have been diſcharged gratuitouſly without their conſent, 
and was no better than a decree by one obligant againſt another, 
by which the right of the creditor cannot be affected. 


The Lord Ordinary reported the cauſe, on informations. 


The Court, (13th February 1794), © having conſidered the 
« whole circumſtances of the caſe, particularly the decreet of 


“ conſtitution of the late Tilwhilly's debt;”” repelled the de- 
fences. Ne. 


Upon adviſing a reclaiming petition, with anſwers, it was 


Obſerved on the Bench: The ſexennial preſcription may be in- 
terrupted, like every other, by the debtor's acknowledging the 
ſubſiſtence of the debt during its currency. An indefinite par- 
tial payment within the fix years may not have this effect, be- 
cauſe it affords no evidence that the reſt of the debt was then 
due. It may have been extinguiſhed by compenſation or other- 
wiſe. But a payment of the intereſt during the currency of the 
ſix years will interrupt the preſcription, as affording evidence 
that the whole principal ſum of the debt was then due. If, for 
example, ſuch payment of intereſt ſhould take place only a day 

or two before the lapſe of. the fix years, the act certainly would 
not apply, as the Legiſlature could not have meant to introduce 
a preicription of a week or a day. | 

The decree in 1778 is to be conſidered as a judicial acknow- 
ledgement on the part of the debtor, that the debt now claimed 
was then due. The currency of the preſcription, therefore, was 
interrupted by it, aud the effect the ſame as if a new bill had been 

-granted of that date ; but, as the debt thus renewed is ſtill con- 
ſtituted only by bill, a new period of preſcription, of ſix years, be- 
gan to run from the date of the decree, upon the ſame prin. 
ciple which was followed in a caſe of the ſeptennial pre- 

FN {ſcription 
From the report of this caſe in the Faculty Collection, it would appear that the con- 

trary was found; but from what paſſed on the Bench, when the preſent caſe was adviſed, 

it is believed that that report is erroacous, f 
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{ſcription reported by Bruce, 19th January 1715, Gordon; and 
as more than fix years elapſed between the date of the decree 
and the commencement of the preſent action, the bills in que- 
ſtion are preſcribed. 

But the general opinion of the Court ſeemed to be, that the 
bills were preſcribed on a different ground. Nothing interrupts 
the ſexennial preſcription, (it was obſerved), in terms of the act 
1772, except diligence or action raiſed on the bill, within fix 
years from its date. No acknowledgement of the debtor within 
the fix years, whether by payment of intereſt, or otherwiſe, can 
have that eſſect, unleſs it be ſuch as would of itſelf conſtitute a 
valid obligation againſt the debtor, | 

Even ſuppoſing the decree of conſtitution had been obtained 
after, in place of before the lapſe of the ſix years, the creditors 
were not parties, and are not entitled to found on it. It was 
intended ſolely for behoof of Mr Douglas of Inchmarlo, and 
would have been equally neceſſary, although he had himſelf, be- 
fore that time, paid the whole debts. And'although the debts 
were ſtill outſtanding, he might, on receiving payment from his 
ſon, have liberated him from the obligation of relief, and con- 
verted the money to his own uſe, He might even have dil. 
charged the obligation gratuitouſly, if by doing ſo he did not 
render himſelf inſolvent. | 


The Lords (18th November 1794) © ſuſtained the defence of 
the ſexennial preſcription.” 


Upon adviſing a ſecond reclaiming petition, with anſwers, a 
doubt was expreſſed, how far the decree did not ſupport the debt 
for 40 years; but the Lords, by a conſiderable majority,“ ad- 


« hered.“ 


Lord Ordinary, Henderland. Act. Lord Advocate Dundas, Jobs Dickſon. Alt. Solicitor- 
General Blair, M. Roſs, Neil Ferguſon, Tait. Clerk, Gordon. 
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Ne CLXV. | March 3. 1795. 
Lord FREDERICK C AMPBELL, Lord Clerk-Regiſter of Scotland, 


AGAINST 


ANDREW STUART, Keeper of the General and Particular Re- 
Liſter of Seiſins at Edinburgh. 


PuBLic OrrIicER.— Imo, The right of appointing the Feeper of the 
general regiſter of ſeiſius belongs to the Crown, and not to the Lord 
Clerk-Regi/ter. | 


2do, The Lord Clerk-Regifter has the right of marking the books of 
the general regiſter, and of all the particular regiſters of ſeiſins, 
and is alſo entitled to the ultimate cuſtody of them. 


HE Lord Clerk Regiſter was originally clerk of Parliament, 

and of the other great courts and councils, in which capa- 

city he had the charge of the public. records; and as clerk of the 

Court of Seſſion, a variety of records were by ſpecial ſtatutes put 
under his care, 1597, c. 205, 1600, c. 13, 1696, c. 19. 

Independently, too, of any ſtatute, as the King's great clerk, 
he was the keeper of all records, the cuſtody of which was not 
otherwiſe provided for. In this way, the artillery and army ac- 
counts, books of the expence of the King's works, books of rates, 
and many other papers of the like fort were tranſmitted to him. 
Almoſt all records, too, of a judicial nature, ſuch as notaries pro- 
tocols, Sheriffs-books, and the like, were ſent to him at ſtated pe- 
riods, for preſervation. 

In former. times, all thoſe records were depoſited in the caſtle 
of Edinburgh, and more recently in the apartments below the 
Parliament-houſe, whence they have been very lately removed 
to the New Regiſter- office. ä 

After various ineffectual attempts to eſtabliſh a record of ſeiſins, 
and other writs relative to feudal property“, the act 1617, c. 16. 
was paſſed, placing the regiſters of ſeiſins on their preſent footing, 
and intruſting the care of them to the Lord Regiſter. This ſta— 
tute, after enacting that there ſhall be a public regiſter, © in which 
« all reverſions, regreſſes, &c. ſhall be regiſtrate, ſtatutes and or- 
4% dains the ſaid regiſters, and regiſtrations foreſaid, to be inſert 

*therein, 


* See 1502, c. 89.; 1549, c. 79.3 I555, c. 46.; alſo two unprinted ſtatutes in 1599 
and 1624; Ads ot Sederuni, (Edwuburgh 1790), p. 29. and 35. f 


4 
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therein, to appertain and belong to the preſent Clerk of Regiſter, 
“ and his deputes to be appointed by him to that effect, and de- 
„ cerns and ordains the ſame regiſters to be annexed and incorporate 
« with the ſaid office; and that the Clerk of Regiſter preſent, and 
eto come, have the faid office as an proper part and pertinent of 
* the Clerk of Regiſter his office, make and conſtitute particular 
“ deputes, one or moe, for all the days of their lifetimes, or other 
« ways as he ſhall think expedient, of good fame, literature and 
„ converſation, for whom he ſhall be anſwerable, and who ſhall be 
% refident within the towns and places after ſpecified, at all times, 
* to receive from the parties their evidents, and to regiſtrate the 
« ſame, £9c.; and the ſaid regiſters to be filled up by the ſaid de- 
& putes, to be marked by the Clerk of Regiſters, and his deputes to 
« be appointed by him 10 that effect, with an note of the particular 
«© number of leaves that the ſame ſhall contain; and the ſaid re- 
« giſters, after filling up of the ſame, to be reported to the ſaid 
« Clerk of Regiſter, to remain with him and his deputes, and to be 
„ patent to all our Sovereign Lord's lieges, and extracts thereof 
% to be given by him, and his deputes to be appointed by him, du- 
4 ring all the days of their litetime, or other ways as he ſhall 
& think expedient to that effect, to all who ſhall have ado with the 
« ſame,” Cc. The ſtatute then enumerates the different places 
where theſe regiſters were to be kept, and among the reſt © one in 
« the burgh of Edinburgh, for the whole lands lying within the 
„ bounds of the Sheriffdom of Edinburgh principal, conſtabularie 
« of Haddington, Linlithgow, and Bathgate.” The act then pro- 
ceeds, or in any other place or places more convenient, as the 
« Clerk Regiſter ſhall think moſt expedient, due intimation being 
made to the lieges of the fame, and the ſaid evidents to be regi- 
< ſtrate in the particular books appointed for the lands within the 
« bounds of ilk Sheriffdom, ſtewartrie, and bailliarie as ſaid is, or 
4 in the option of the party in the books of regifler keeped by the ſuid 
« Clerk Regiſter himſelf, or his deputes to be appointed by hun, during 
« all the days of their lifetime, or other ways as he ſhall judge ex- 
« pedient to that effect in Edinburgh x.“ 

After the paſſing of this act, the Lord Clerk Regiſter had the 
following appointments in his gift: The keeper of the general re- 
giſter of ſeiſins; and the keepers of the twenty particular regiſters; 
the principal clerks of {cilion ; the clerks to the commillion of 

| teinds ; 


Whether what is now called the General Regiſter of Seiſins was firſt eſtabliſhed by this 
clauſe, ſeems to be ſomewhat doubtful. From the manner in which the latter part of the 
_ clauſe is expreſſed, it may be thought that there was ſuch a record then exiſting; and, not- 
' withſtanding the difference of phraſeology, it is not impoſſible that ic may have been no 
other than the books of Council and Seſſion, in which, from the unprinted acts 1599 and 
1604, it appears that the regiſtration of the documents, mentioned in the ſtatute 1617, was 
competent : On the other hand, the following doquet, prefixed to the firſt book of the ge. 
neral regiſter, which commences 28ch June 1617, affords a pretty ſtrong ground for con- 
cluding, that this regiſter, (at leaſt in its preſent form), owes its origin to the ſtatute 1617: 
_-« Att Edinburgh, upon the days after ſpecified, the writs and evidents following were 
« produced, and regiſtrate in this buik, being the firſt buik of the regiſter, or ſeſſion, ap- 
1 pointed for regiſtration of ſaſines, reverſions, and other writs, conforme to an acte of Par- 
e jiament, , made in the month of Juuii, 1617 years, be Mr Francis Hay, depute-keeper 
44 thereof, and his ſervands at his command.“ | 
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teinds ; the keeper of the wink of the Court of Seſſion; the 
keeper of the general regiſter of hornings and bills; and the clerk 
to the admiſſion of notaries ; and he continued long to enjoy this 
extenſive patronage. The commiſſions, however, granted to the 
different Clerk Regiſters, from 1677 till very recently, were during 
pleaſure only, (and the ſame indeed was the cafe, except in one in- 
ſtance, with the commiſſions before the 1677), which might have 
ſome effect in reſtraining any improper exerciſe of his power in 
diſpoſing of theſe offices. 

Occaſional inſtances alſo occur, at an early period, of the Crown 
reſerving the right of nomination as to ſome of them. 

In 1676, during a vacancy in the office of Clerk Regiſter, the 
King, by a letter addreſſed to the Lords of Seſſion, (Acts of Sede- 
runt, p. 124. Edin. 1790), beſtowed the right of appointing the 
clerks of ſeſſion on the Court itſelf. And, accordingly, when Sir 
Thomas Murray was made Clerk Regiſter in November 1677, his 
commiſſion, though it contained the power in general of naming 
deputes, bore the following limitation: Demptis duntaxit locis 
„ trium ordinarium clericorum Concilii et Seſſionis, quos nos hac- 
„ tenus ordinavimus, in poſterum locari per Dominos noſtræ Seſ- 
„ ſionis.“ But afterwards, in 1680, this right was reſtored to him, 
as appears from the King's letter to the Court, (Acts of Sederunt, 
P. 146.) which explains the motives for returning to the former 
practice. 

In the commiſſion to Sir George Mackenzie, Sir Thomas Mur- 
ray's ſucceſſor, power 1s given him to name all deputies whatever, 
But in 1689, the office of Lord Clerk Regiſter was beſtowed on 
Lord Burleigh, (then Maſter of Burleigh), and four others, and 
their commiſſion bore the following reſervation: © Reſervan. no- 
„bis ſolam poteſtatem nominandi et conſtituendi omnes in dio 
* regno clericos, de dict. officio pendentes.”” 

Lord Burleigh and his colleagues remained only three years in 
office. Lord Tarbert in 1692 was appointed ſole Clerk Regiſter, and 
his commiſſion, and every ſubſequent one till 1728, contained the 
power of naming deputies without any limitation. 

In 1716, Lord Marchmont, (then Lord Polwarth), was. appoint- 
ed Clerk Regiſter during pleaſure, with the uſual powers of deputa- 
tion, and with a ſalary of L. 444, which had been in 1708 granted 
for the firſt time to Lord Glaſgow, then Clerk Regiſter, and conti- 
nued to his ſucceſſors, 

In 1728 the ſalary was raiſed to L. 1200, and a new commiſſion, 
alſo during pleaſure, was granted to Lord Marchmont, in which 
the right of naming all the ſubordinate officers was reſerved to the 


- Crown, in the ſame terms which had been uſed in the commiſſion 


to Lord Burleigh and his colleagues in 1689. 
Ever ſince that period the commiſſions have born the ſame re- 
ſervation. Prior to 1771, they have alſo been granted during plea- 


ſure, and with the ſame ſalary of L. 1200, except in the caſe of Mr 


* Campbell, who held the office for life, with a ſalary of 
1600. 


Lord 


— 
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Lord Frederick Campbell nas neld this office fince 1768. He 
was firſt appointed during pleaſure, with a ſalary of L. 1200 but 
in 1771 he obtained a new commiſſion, granting it to him for life, 
under the ſame reſervation, however, as to appointing deputies, © 
which is thus expreſſed in his commiſſion : “ Reſeryan. nobis, et 
* hęredibus et ſucceſſoribus noſtris, folam poteſtatem nominandi 
« et conſtituendi omnes clericos dependentes ſuperdict. locum et 
„ Officium clerici noſt rorum regiſt rorum et rotulorum infra illam 
« partem dicti regni noſtri.“ | 

In 1670, Sir Archibald Primroſe, then Clerk Regiſter, appears to 
have granted two different commiſſions to Sir John Foulis ; one ap- 
pointing him keeper of the two regiſters of ſeiſins in Edinburgh, 
diz. the general and the particular regiſter ; and the other appoint- 
ing him the Lord Regiſter's deputy or aſſiſtant, for marking all 
the particular regiſter books of ſeiſins, and of receiving them back 
into the general repolitory when filled up. Theſe two offices, 
though diſtin, became thus united in one perſon; and, in 1701, 
upon the reſignation of Sir John, one commiſſion for both offices 
was given to William Foulis by the Earl of Selkirk, then Clerk Re- 
giſter, which, for a time, ſeems to have created the idea of ſom 
connection between them. | 

Mr Foulis having died in 1737, the Crown, in virtue of the re- 
ſervation in Lord Marchmont's commiſſion, named Mr Baron 
Maule his ſucceſſor. This commiſſion, (which was probably co- 
pied from Mr Foulis's), after the preamble, &c. proceeds thus: 
* Nominamus prefatum Joannem Maule, armigerum, duran. om- 
« nibus ſu vitæ diebus, folum et unicum clericum et cuſtodem 
« generals regiſtri ſaſinarum, reverſionum, remunerationum, reſig- 
© nationum, ad remanentiam, aliorumque ſcriptorum, regiſtrari 
© apunctuatorum in Scotia, per decimum ſeptimum actum vigeſimi 
* ſecundi Parliamenti Regis Jacobi Sexti, apud Edinburgum 28. 
© Januarii 1617, et ſubſequent. acta Parliamenti, et etiam ſolum 
* et unicum clericum et cuſtodem particularis regiſtri reverſio- 
„ num ſaſinarum, aliorumque, infra vicecomitatus de Edinburgh, 
« principal. Haddington, Linlithgow, et Bathgate, duran. ſpatio 
« predict. et ſolum et unicum officiarium duran. ſpatiæ predict. 
ad notandum omnia particularia regiſtra ſaſinarum, aliorumque 
« ſcriptorum, infra reſpectivas vicecomitatus, in quibus particu- 
« laria regiſtra cuſtodiuntur ; cum numero particulari foliorum 
« quas continent, et recipere dict. libros, ſeu particularia regiſtra 
% quando implentur et redeuntur; eademque cuſtodire pro uſu ſub- 
% ditorum noſtrorum, et ex iiſd. dare extracta omnium f{criptorum 
« et evidentiarum quas continebuntur, ſecundum priorem praxin et 
& correſponden. legibus Scotiæ.“ 

On Baron Maule's death, Mr Andrew Stuart was, by a commiſſion 
from the Crown, of the ſame tenor, named his ſucceſſor, both as kee 
er of the general regiſter and of the particular regiſter of ſeiſins for 
the Edinburgh diſtrict. In virtue of this commiſſion he has been 
ever fince in the uſe of marking the books of both : But although 
the right of marking the books of the other particular regiſters, 


and of receiving the books of all the regiſters after they are 
© filled 
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filled up, is likewiſe contained in his commiſſion, the Lord Clerk 
Regiſter, and the private aſſiſtants appointed by him, have uni- 
formly continued to perform theſe duties®, and alſo to have the ul- 
timate cuſtody both of the general and of all the particular regi- 
ſters, and the right of granting extracts from them. 

Lord Frederick Campbell conceiving that the commiſſion grant- 
ed to Mr Stuart was ultra vires of the Crown, brought an action 
of declarator againſt him, his depvte and ſubſtitute, and likewiſe 
againſt the Officers of State, concluding to have it found and de- 
clared, 1/7, That as Lord Regiſter, he and his ſucceſſors in otfice, 
and deputies to be appointed by them, were alone entitled to keep 
the general regiſter of ſeiſins; 2d/y, That they had the ſole right 
to mark the books both of the general regiſter and of the particu- 
lar regiſter for the Edinburgh diſtrict, previouſly to their being 
filled up, and that Mr Stuart and his deputies thould henceforth 
bring the books of the ſaid particular regiſter to be ſo marked be- 
fore writing in them. . | 

On the other hand, Mr Stuart brought a counter action againſt 
the Lord Regiſter and his deputes, for aſcertaining his right to exer- 
ciſe the whole functions veſted in him by his commiſſion, and par- 
ticularly thoſe which he had not hitherto exerciſed, 072. the right 
of marking by himſelf, or his deputies, the books of the whole par- 
ticular regiſters of ſeiſins, as well as thoſe of the Edinburgh di- 
ſtrict, and of the general regiſter, previouſly to their being filled 
up, and of receiving them back, and keeping them when filled up; 
and, in general, of being the ſole keeper, and alone entitled to give 
extracts from the whole books of all the regiſters of ſeiſins, both 
general and particular, from the time of the inſtitution of theſe 
records down to the preſent day f. | 

The actions were conjoined ; and the Lord Ordinary having 
taken them to report, Lord Frederick Campbell, in ſupport of that 
branch of his libel which related to his right to appoint the keep- 
er of the general regiſter, 


Pleaded The clauſe introduced in the commiſſion to the Lord 
Regiſters ſince 1728, reſerving to the Crown the nomination of 
omnes clericos dependentes ſuperdict. locum et officium,”* can- 

not 


The operation of marking is performed by the Lord Regiſter thus: Before each book 
is given out by the Lord Regiſter, or his aſſiſtants, to the keepers of the different particular re- 
giſters, every leaf of it is numbered, and every 1oth ſuperſcribed by one of theſe aſſiſtants. 
All the other leaves are likewiſe marked by the ſame aſſiſtant with the initial letters of 
his name. A doquet is alſo written on the firſt page, mentioning the number of leaves 
in the book, and giving general directions about the manner of ingroſſing the writings. 
Another ſhort doquet is written on the laſt page, ſpecifying the number of leaves in the 
book, and each of theſe doquets is ſubſcribed by the Lord Regiſter's private man of buſi- 
neſs, (who has a commiſſion for that purpoſe), in order probably to check the number of 
books marked and given out by his aſſiſtants. 


+ Theſe actions were brought chiefly in order to determine the queſtion of right, it ha- 
ving been mutually underſtood by the parties, that, in whatever way they ſhould be de- 
cided, no change was to take place, in regard to the perſons who at preſent exerciſe and 
reap the benefit of the offices in diſpute, 
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not have the effect of veſting the patronage of this office in his 
Majeſty. The ſtatute 1617, not only declares the regiſters of ſei- 
{ins © to belong®” to the Clerk Regiſter, and incorporates them 
with his office *, but alſo expreſsly empowers him to name deputes 
for taking care of them, and makes him reſponſible for their con- 
duct, which he could only be, on the ſuppoſition that they were 
of his appointment. Although, therefore, it might be lawful for 
the Crown to reſerve to itſelf the appointment of the Clerks of 
Seſſion, and the other patronage which belonged to the Lord Re- 
giſter, independently of ſtatute, no power ſhort of the Legiſla- 
ture could deprive him of the right of naming the keeper of the 
general regiſter ; Bacon's Abridg. voce Prerogative. 
Accordingly Baron Maule, Mr Stuart's predeceſſor, was ſo 
much ſatisfied that his commiſſion from the Crown in 1737 was 
ineffectual, that on 25th May 1739, he obtained a ratification of 
it from the Marquis of Lothian, then Clerk Regiſter ; and after- 
' wards, on 4th March 1742, he altogether abandoned the royal 
commiſſion, and accepted of a new one from his Lordſhip in 
the ſame terms. This tranſaction, too, beſides ſhewing how 
little faith the Baron had in the right of the Crown, effectually 
precludes Mr Stuart from founding on the poſſeſſion of the 
Crown, beyond the date of his own commiſſion in 1781. But 
even although the defenders could plead poſleflion from 1737, the 
date of Baron Maule's commiſſion, it would not avail them, as a 
{ſtatute meant to regulate the conſtitution and public police of the 
country, and not introduced from any temporary circumſtances 
in the ſituation or manners of the people, cannot go into deſue- 


tude. 


Anſwered : The prerogative of the Crown, in the diſtribution 
of public offices, can only be limited by conſuetudinary law, or 
an expreſs enactment of the Legiſlature ; ſuch limitation will ne- 
ver be preſumed. 

So far was it from having been the object of the Legiſlature, 
by the act 1617, to deprive the King of any part of his preroga- 
tive, with reſpect to the office of Clerk Regiſter, that an unprint- 
ed act, paſſed that very year, (17th June 1677), which, while it 
limited the King's power as to the number of officers of State, 
(of whom the Lord Regiſter is one), who ſhould have a ſeat in 
Parliament, in right of their offices, plainly acknowledges his 
right to ſplit them in what manner he pleaſed, by © deputation, divi- 
« ſion, or otherwiſe.” And accordingly his Majeſty frequently 
exerciſed theſe rights, in the courſe of the laſt century, with re- 
ſpect to this very office. 

Moreover, the Crown has been in uninterrupted poſſeſſion of the 


appointment in queſtion ſince 1737, the date of Baron Maule's 
commiſſion. 


* Lord Fredrick Campbell, in his libel, only claimed the right of naming the keeper 
of the general regiſter ; but he admitted, that his argument went the length of diſpu- 
ting the Crown's title to appoint the Keepers of the particular regiſters. 
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commiſſion, What is ſaid of his firſt accepting a ratification, 
and afterwards a- new commiſſion from the Lord Regiſter, is of 
little moment: For, 1½, As it is not pretended, that theſe writings 
were found in the Baron's repoſitories, there is no evidence that 
they were either aſked or accepted by him. 2%, Although the 
commiſſion from the Lord Regiſter concludes, like that from the 
Crown, recommending him to the Lords of Council and Seſſion 
to adminiſter to him the oaths required by law, and © admit 
© him to the exerciſe of the foreſaid offices,“ it is confeſſed, that 
it never was produced to the Court ; nor did it ever become a 
part of the title on which the Baron held the offices. 3dly, In 
1761, the Baron having applied for and obtained a ſalary from 
the Crown, of L. 200 yearly, the warrant, by which it is grant- 
ed, narrates his commiſſion from the King in 1737, and no other; 
and it appears from the grant, that the falary was beſtowed on 
him as an officer directly appointed by the Crown. 

Beſides, although Lord Frederick Campbell only inſiſts at pre- 
ſent for annulling the defender's commiſſion as keeper of the ge- 
neral regiſter of ſeiſins, his argument, if there were any ground 
for it, applies with equal force to voiding it, in ſo far as it ap- 
points him keeper of the particular regiſter for the Edinburgh di- 
ſtrict. For what the Lord Regiſter. calls the incorporating 
clauſes, are at leaft as ſtrongly applicable to the particular re- 
giſters, as to the general one. The defenders, therefore, ſo far as 
the queſtion can be affected by poſſeſſion, are entitled to found on 
the continued ſeries of appointments by the Crown, of the keep- 
ers of all the particular regiſters of ſeiſins in Scotland. 

On this branch of the cauſe, it was | 


Obſerved on the Bench: Neither the words, nor the ſpirit of the 
act 1617, ſupport the conſtruction put upon it by the Lord Regi- 
ſter. Its object was to regulate and improve the records of the 
country, and by no means to do, with reſpect to this depart- 
ment, what has never been done with regard to any other, to 
take from the Crown all power of interference in the nomina- 
tion of the ſubordinate officers who were to manage its different 


branches. | 


The Lords unanimouſly, (22d May 1793), “ ſuſtained the de- 
« fences pleaded for Mr Andrew Stuart, his deputies, and the 
« Officers of State, as to the firſt concluſion of the Lord Regi- 
« ſter's libel, which relates to the keeping of the general regi- 
« ter, and aſſorlzied him therefrom.” : 

| 1 

The Court remitted to the Lord Ordinary to hear parties fur- 
ther on the Lord Regiſter's claim, to mark the books of the gene- 
ral regiſter, and of the particular regiſter for the Edinburgh diſ- 
tric ; and on Mr Stuart's claims, to mark the books of the ge- 
neral, and all the particular regiſters, and alſo to the ultimate 


cuſtody of theſe books, 
| 3 | His 
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His Lordſhip afterwards pronounced an interlocutor, aſſoilzie- 
ing both parties from the reſpective actions brought againit 
them. | 

Againſt this judgment both gave in reclaiming petitions, which 
were appointed to be anſwered. 

In ſupport of his own claim, and in defence againſt Mr Stuart's, 
the Lord Regiſter 


Pleaded : The act 1617 ordains © the regiſters to be filled up by 
« the /aid deputes ; to be marked by the Clerk of Regiſter, and his 
% deputies to be appointed by him to that effect.“ Here two ſets of 
deputes are viſibly diſtinguiſhed. The words “ ſaid deputes ob- 
viouſly refer to the deputes ſpecified in a former part of the ſta- 
tute, and who were appointed for the purpoſe of teeping the differ- 
ent regiſters. On the other hand, the deputes laſt mentioned are, 
on plain grammatical conſtruction, a ſet different from the form- 
er, and here ſpoken of for the firſt time. They are appointed 
for the ſpecial purpoſe of marking the books ; and not only is 
their nomination expreſsly given to the Lord Regiſter, but they 
are declared to be his deputes, or, in other words, the inſtruments 
or hands by which he was, in all time thereafter, to perform a 
material branch of his duty. Accordingly, although the com- 
miſſions to the Lord Regiſter ſince 1728, have contained a reſer- 
vation to the Crown of naming the keepers of the regiſters, not 


a word is ſaid in them which can be conſtrued to take away his 


right of marking the books, which muſt therefore be held to re- 
main on its former footing, Were Mr Stuart, indeed, even ſo 
far to prevail, as to be found entitled to continue to mark the ge- 
neral regiſter of ſeiſins, and the particular one for the Edinburgh 
diſtrict, it would be deſtructive of the very purpoſe for which the 
practice of marking was inſtituted, viz. the prevention of inter- 
- polations ; for the ſame perſon would, in that caſe, both mark and 
fill up the ſame books. 

The only foundation for Mr Stuart's claim either as to marking 
the books, or to the ultimate cuſtody of them, ariſes from the terms 
of his commiſſion, which no doubt contains theſe powers ; but this 
happened merely per incuriam. In 1701, the Earl of Selkirk, when 
Lord Regiſter, granted to Mr William Foulis, in one commiſſion, the 
different offices of keeper of the general regiſter, of the particular 
"regiſter for the Edinburgh diſtrict, and of marking the books of all 
the particular regiſters, and receiving back the books of all the re- 
giſters. While Mr Foulis held theſe offices, the Earl of Marchmont, 
in 1728, entered into a tranſaction with Government, whereby he 
conſented, that the right of naming the keepers of the different 
regiſters ſhould be reſerved to the Crown; ſo that, when Mr Fou- 
lis died in 1737, the Crown had the right of filling up his office 
of keeper of the two regiſters, which it beſtowed on Baron 
Maule ; and the officer who wrote out his commiſſion, having co- 
pied it from that of Mr Foulis, he naturally fell into the miſtake 
of inſerting in it not only his appointment to this office, but 
likewiſe the clauſe whereby he had been appointed, as private aſ- 

5 F ſiſtant 
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fiſtant to Lord Selkirk, to mark the books, and receive the ulti- 
mate cuſtody of them. This clauſe has alſo been continued in 
Mr Stuart's commiſſion ; but what ſhews, if poſſible, ſtill more 
clearly, that its inſertion proceeded entirely from miſtake, is, that 
neither Baron Maule, nor Mr Stuart, ever attempted to exerciſe 
any of the powers contained in it, excepting that of marking the 
books of the general regiſter, and of the particular one for the 
Edinburgh diſtri, of which they themſelves were keepers. On 
the contrary, they have been in the uniform practice of tranſmit- 
ting, at the end of every ten years, to the Lord Regiſter and his 

private deputes, the books of both the general regiſter, and of the 
particular regiſter for the Edinburgh diſtri, to be placed by them 
in the general repoſitory, in which the books of all the different 
regiſters are ultimately lodged, 


Anſwered Although it were granted that the clauſe founded on 
by the Lord Regiſter imported, that the deputy, who is to mark 
the books, muſt be different from him who is to fill up the regi- 
ſter, there is nothing either in that clauſe, or in any part of the 
ſtatute, which indicates that the Crown ſhould leſs have the right 
of reſerving to itſelf the nomination of the one officer than of 
the other. On the contrary, every expreſſion in the ſtatute, on 
which the Lord Regiſter formerly founded, as incorporating with 
his office the right of naming all the ſubordinate officers employ- 
ed in this department, occur in the clauſes which relate to the 
deputes who are to fill up the regiſters. 

At all events, therefore, it is clear, that Mr Stuart might name 
a particular deputy, in terms of his commiſſion, for marking the 
books, providing he were a different perſon from him who fills 
them up. In truth, however, when the ſtatute ſpeaks of the books 
being marked by deputies © appointed to that effect,“ it only 
means, that the perſon who performs that operation muſt have a 
commiſſion authoriſing him ſo to do, and not that he ſhall be in- 
capable of, at the ſame time, keeping the regiſter, Accordingly, 
ſince an early period of the laſt century, in ſo far at leaſt as con- 
cerns the general regiſter, and the particular regiſter for the 
Edinburgh diſtrict, the offices in queſtion have been always held 
by the ſame individual; which alſo ſhews, that their union is not 
inconſiſtent with the ends for which the practice of marking was 
introduced. | | 

Further, as it is not denied that the functions, both of marking 
the books, and receiving them back when filled up, have, like ma- 
ny others, been long ago ſeparated from the perſon of the Lord 
Regiſter, by deputation, fo it ſeems to be equally clear, that the 
Crown, not only by withdrawing the clauſe which, in his commiſ- 
ſion, gave him the power of appointing deputies, but by inſerting 
an expreſs reſervation of that right, intended that theſe offices 
ſhould thereafter be in its own gift. Accordingly, for a period of 
nearly ſixty years, it has excluſively .and expreſsly exerciſed the 
right of nomination, by granting them firſt to Baron Maule, and 
afrerwards to Mr Stuart, both of whom have been in poſſeſſion 


of the right of marking to a certain extent. 
| The 
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The ſole reaſon why they have been ſo late in inſiſting for the 
ultimate cuſtody of the regiſters was, that until the new regiſter- 
houſe was finiſhed, no other place but the lower Parliament-houſe 
could be found where they could be lodged with ſafety, and of it 
the Lord Regiſter's private aſſiſtants were in poſſeſſion. 


Obſerved on the Bench: The word“ deputes“ is obviouſly ap- 
plied in the act 1617 in two different ſenſes, both to perſons who 
were to hold offices which the Lord Regiſter could only exerciſe 
by deputation, and to thoſe which, if he had choſen, he might 
| have performed in perſon, The reſervation introduced in his 
commiſſion relates entirely to the former; the latter cannot be 
ſeparated from his office: And both the marking of the books 
of all the regiſters, and the ultimate cultody of them, are of this 
nature. 


The Court accordingly, with reſpec to the action at Mr Stuart's 
inſtance, unanimouſly “ adhered?”” to the interlocutor of the 
Lord Ordinary, aſſoilzieing the Lord Regiſter from it; and, in the 
action at his Lordſhip's inſtance, they, with only one diſſentin 
voice,“ found, That Lord Frederick Campbell has an inherent 
„right, in virtue of his office of Lord Clerk Regiſter of Scot- 
* land, to mark, by himſelf, or the deputes named by him for 
« that purpoſe, the books kept in the general regiſter of ſeiſins, 
« and alſo in the particular regiſter for the counties of Edinburgh, 
« Haddington and Linlithgow, as well as the books of the parti- 
„ cular regiſters in the other counties of Scotland; and alſo to 
receive and keep, when filled up, the books of all thoſe reſpec- 
« tive regiſters, either by himſelf in perſon, or by deputies named 
„ by him, as aforeſaid.” 


Lord Ordinary, Dreghorn. | 

For Lord F. Campbell, Dean of Faculty Erſkine, Montgomery, A. Campbell junior. 
For Mr Stuart, Lord Advocate Dundas, Solicitor-General Blair, Sir W. Miller. 
Clerk, Home. 


R. D. 


* 
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Ne CLXVI. March 7. 1795. 


MARGARET RITCHIE, 


AGAINST 


ALEXANDER BOWES. 


- 


Passive TiTLE.—The facts proved in this caſe found to infer the 
paſſre title of vitious intromiſſion. 


N 1988, Margaret Ritchie obtained a decree againſt” Thomas 
Bowes, exciſe-officer, for payment of L. 4 Sterling yearly, 


as the aliment of a baſtard which ſhe had to him in 1787, until 


the child ſhould be twelve years of age. e 

Thomas Bowes having died, the brought an action againſt his 
brother Alexander Bowes, ſuperviſor of exciſe, concluding for 
L. 10 Sterling, as arrears of aliment due to her on the 7th March 
1793, and for payment of it in future. : 

Alexander Bowes ſtated in defence, that he did not repre- 
ſent his brother; and the purſuer was allowed a proof of his ha- 
ving incurred a paſlive title, by vitiouſly intromitting with his 
effects. 

Thomas Bowes (it appeared from the proof), about ſix years 


before his death, was ſtationed at Torbolton, where he fur- 


niſhed a ſmall houſe, for which he paid L. 2: 17: 5 yearly. 
From Torbolton he went to Glaſgow, where he hired a fur- 
niſhed room ; and having conſequently no uſe for furniture, he 
ſent to his father's houſe in Kilmarnock the following articles, 
viz. ſeven chairs, a tent-bed, and a table, the value of the whole 
amounting to L. 5: 15: 6. From Glaſgow he was ſent to Paiſley, 
where alſo he had a furniſhed room. He died there in February 
1791; at his death, his property conſiſted of ſome clothes, a 
cheſt, a ſilver watch, a gun, a pair of piſtols, and a fiddle, 
together with arrears of ſalary, amounting to L. 5, 13s. which 
the defender afterwards received, upon his receipt, from the 
collector of the diſtrict. A ſiſter of the deceaſed, who attend- 
ed him in his illneſs, brought his corps to Kilmarnock in a 
coach, at the deſire (as there was reaſon to believe) of the 
defender, and alſo, at her own hand, carried along with her 
ſome of the effects above enumerated. A few days after the 
funeral ſhe returned to Paiſley along with the defender, when 

3 — 
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they packed up the remainder of them. What became of them 
afterwards the witneiles did not know, The defender, before he 
left Paiſley, paid the medical people who attended his brother, 
what he owed for his lodgings, and ſome other ſmall debts, which 
in all, including the hire of the coach, and other funeral expences, 
amounted to L. 18: 18: 4. At Whitſunday 1793, the father left 
Kilmarnock, and came to reſide in family with the defender at 
Dunfermline, and brought along with him the furniture which 
had belonged to his deceaſed ſon. | 

Such being the amount of the evidence, the defender contend- 
ed, that he had not incurred a paſhve title : That it was the con- 
ſtant cuſtom of the Exciſe to pay the arrears of ſalary due to 
their deceaſed officers to their neareſt relation, without requiring 
any title in him, merely upon his ſhewing evidence that he had 
paid the funeral charges: That it was his ſiſter, not he, who got 

ſſeſſion of, and carried to her father's houſe, the trifling effects 
which belonged to his brother at his death ; and that although he 
was preſent when part of them were packed up, yet having im- 
mediately after ſet out for Edinburgh, he never inquired more after 
them, but took it for granted that his fiſter carried them to her fa- 
ther's houſe, as ſhe had done the former parcel: That with his bro- 
ther's furniture he never had any concern: It had been ſent by him 
to his father cu/todie cauſa, who could therefore be liable for it only 
in valorem. And, laſtly, that although he had taken pollefſon of 


all his brother's effects, he would not have incurred a paſlive title, 


as he had never heard of the preſent claim againſt his brother till 
called in this action: That in the whole of his conduct, there was 
not the ſmalleſt appearance of fraud: That the effects themſelves 
were of little value; and that he had already paid debts of his 
brother, which would have more than exhauſted their price, if 
they had been expoſed to ſale. 

The general arguments uſed on both ſides, reſpecting the nature 
of vitious intromitlion, were in ſubſtance the {ame with thoſe ſta- 
ted in the caſe of Wilſon againft Smith and Armour, Fac. Col. 
9th June 1772, where alto the whole authoritics referred to will 
be found, 

The Lord Ordinary aſſoilzied the defender. 

On adviſing a reclaiming petition and anſwers, ſeveral of the 
Judges were for adhering to the interlocutor, partly becauſe they 
thought there was no evidence of the defender having intromitted 
with any part of his brother's effects, except his arrears of ſalary, 
in doing which he was juſtified by the practice of the Exciſe, and 
partly becauſe it was clear that he had already bona fide paid 
debts to a larger amount than the whole value of the property left 
by his brother. . "i 

A majority of the Court, however, were for altering the inter- 
locutor. If the paſlive title of vitious intromiſſion ſtill exiſt in our 
law, (it was obſerved), the defender has incurred it. The practice of 
the Exciſe, to pay, without a title, cannot affect the general rules of 
law. Independently of this, however, all his brother's effects have 
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ultimately landed in the defender's houſe, as his father and ſiſter 
now reſide with him; and they acted under his eye, and with his per- 
million, in taking away what they received. It appears, alfo, that 
he had interfered with a part at leaſt of theſe effects, before they 
were carried away, yet he did not ſo much as cauſe an inventory 
of them to be made. His brother muſt alſo, at his death, have 
had ſome ready money, though probably not much ; of this, how- 
ever, no account has been given. The defender, beſides, took the 
whole charge of ſettling his affairs. He alſo ordered a coach bu- 
rial, which was improper, unleſs he meant to give out of his own 
pocker what money ſhould be neceſſary to pay his brother's debts, 
in ſo far as his own funds were inſufficient for that purpoſe. In 
ſhort, he had a general intromiſſion and management, without the 
ceremony of a title, and therefore muſt be preſumed to have had 
an animus of repreſenting. | 


The Court, (28th January 1995), found the defender, as in- 
* tromitter with the effects of his deceaſed brother, liable in the 
debt due to the purſuer, with the expence of proceſs.“ 


And on adviſing a reclaiming petition, with anſwers, the Lords 
* adhered.” 


Lord Ordinary, Dunfennan. Act. Honyman. Alt. Fletcher. Clerk, Gordon. 
R. D. 


N* CLXVII. March 10. 1795. 


ADAM LIVINGSTON and Others, 


AGAINST 


GEORGE FARQUHAR KINLOCH. 


ARRESTMENT.—When the rent of the current year is payable at Whit- 
Junday and Martinmas, an arreſtment before Whitſunday will only 
attach the rent payable at that term. 


HE rents of the eſtate of Craigforth (the tenants of which' 
in general, enter into poſſeſſion at Martinmas, and pay their 
rents at Whitſunday and Martinmas, by equal portions) having 


been arreſted by different creditors of the landlord, the tenants 
raiſed 


- 
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raiſed a proceſs of multiple-poinding, in which the rents payable 
at Martinmas 1792 were claimed by Colonel Livingſton, and o- 
thers, upon an arreſtment executed on the 12th of November 1791; 
and by Mr Farquhar Kinloch, upon an arreſtment executed on the 
18th June 1792. | | | 


The Lord Ordinary, “ in reſpect it is admitted that the rents 

of the eſtate of Craigforth are payable at two terms in the year, 
« Whitſunday and Martinmas, in equal portions, found, that the 
**« arreſtments laid on in the hands of the tenants on the 12th No- 
„vember 1791 attached only the current rent that became pay- 
« able at Whitſunday 1792, and that the arreſtments on the 18th . 
« June 1792 attached the rents, that became payable at the term 
« of Martinmas following.”” 
In a petition for Colonel Livingſton apainſt this interlocutor, it 
was ſtated, That not only arrears due by a tenant, but current 
rents, may be attached by arreſtment. That by current rents, 
are meant thoſe quorum dies cefſit, ſed nondum venit; Dirl. v. Ar- 
reſtment. Erſk. b. 3. t. 6. 89; and that although rents may be 
made exigible by termly payments, the obligation to pay a year's 
rent is an unum quid, which cannot be divided, and is whol- 
ly incurred by poſſeſſion for the ſmalleſt part of the year, and 
that, conſequently, the rents claimed were current on the 12th No- 
vember 1791; on which account, accordingly, the landlord might 
then have ſequeſtrated the ſtock of the tenant for payment of 
them. | 


The Lords, unanimouſly, refuſed the petition without anſwers. 
Lord Ordinary, Ankervi/le. For the Petitioner, D. Cathcart, Clerk, Menzzes. 


D. D. 


* 
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Ne CXLVIIL. May 13. 1795. 


WILLIAM GRAHAM, 


AGAINST 


The CREDITORS of Harry Graham. 


HEIR APPARENT,—TAILZIE.—ACt 1695, c. 24.—4 perſon having 
for many years poſſeſſed in apparency, and having died without making 
up titles to an eftate which was ſtrictly entailed, but the entail of 
which was recorded only a few years before bis death, upon an 
application from the ſubſtitutes of entail, his creditors, who had 
done no diligence againſt him, were found not entitled to attach 
the eftate, although their debts were contracted before the entail Was 


recorded. 


ARRY GRAHAM /enor, in 1737, executed a ſtrict entail of 
the eſtate of Hourſton. In 1738, he was ſucceeded by his 
ſon Charles Graham, who took infeftment on the entail. 
In 1744, Charles was ſucceeded by his ſon Harry Graham Junior, 
who poſſeſſed the eſtate in apparency till his death in 1776. 
The entail was recorded in the regiſter of tailzies in 1773, up- 
on an application from the ſubſtitutes. 
Harry Graham junior contracted debts to a large amount, 
chiefly before the entail was recorded, but partly after that 
eriod. None of his creditors did any diligence againſt him. 
Upon his death, Alexander Graham, the next heir of entail, but 
not heir of line to Harry Graham unior, entered into poſſeſſion of 
the eſtate, and connected himſelf by regular feudal titles with 
Charles Graham, the perſon laſt infeft. 
The creditors of Harry Graham Junior, and alſo certain cre- 
ditors of Charles Graham, his father, then led adjudications 


againſt the eſtate; and upon Alexander's being ſucceeded by his 
only 
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only fon William Graham, they raiſed a proceſs of rankin 
and fale, in which the different ſubſtitutes were called as de- 
fenders. 

The eſtate was fold by authority of the Court of Seſſion, and the 
ranking of the creditors reſerved for future diſcuſſion. 

In the ranking, William Graham, the heir of entail, contended, 
that none of Harry Graham's creditors, not even thoſe whoſe 
debts had been contracted before the entail was recorded, had 
right to be ranked on the price; and 


Pleaded : By the common law of Scotland, the creditors of a 
perſon poſſeſſing a landed eſtate in apparency, however long that 
poſſeſſion may have been continued, cannot attach it for payment of 
their debts; and the next heir 1s entitled to make up titles to 
the eſtate, without being obliged to diſcharge them, Stair, b. 2. 
t. 3. $16. The act 1695, c. 24. was intended, in ſome degree, to re- 
move this hardſhip. It declares, that every perſon who, ſince 
1ſt January 1661, whether by adjudication on his own bond, or 
by, lervice, has made up titles to an eſtate, or ſhall do ſo in future, 
by connecting himſelf with the perſon laſt infeft, and paſſing 
by his immediate predeceſlor, dying in apparency, ſhall, pro- 
vided the latter had been three years in potleſſion, be liable for 
his debts and deeds, “ in fo far as may extend to the value of the 
« ſaid lands and eſtate, and no farther, deducing the debt al- 
« ready paid; and alſo, with this order as to the time paſt, that all 
the true and lawful debts of the apparent heir entering, as ſaid is, 
„ and already contracted, with the true and real debts of the pre- 
„ deceſſor to whom he enters, ſhall be preferred in the firſt 
„ mee. ä 

This ſtatute, which being correctory of the common law, is to 
be ſtrictly interpreted, did not make the debts of the interjected 
perſon real incumbrances on the eſtate; nor could it have done 
ſo conſiſtently with feudal principles, and the ſecurity of the re- 
cords. It merely created a perſonal claim againſt the next heir, in 
caſe he connect himſelf with the perſon laſt infeft, to the extent 
of the benefit which he draws from the eſtate. Bankt. b. 3. t. 5. 

$107; Erik. b. 3. t. 8. § 94. ; 

Ihe heir making up titles in the manner pointed out by the ſta- 
tute, becomes liable for his predeceſlor's debts, in the ſame man- 
ner as if they had been at that moment contracted by himſelf. 
The ſtatute, however, certainly did not mean, that they ſhould be 
in a better ſituation than his own debts. The claim under the 
ſtatute can only apply, therefore, when the heir, by his entry, ac- 
quires a right of affecting the eſtate by his own debts and deeds ; 
and this holds only where he poſſeſſes in fee-fimple, but not where, 
as in the preſent caſe, he ſucceeds as heir under a ſtrict en- 
tail, and becomes little better than a mere liferenter. Indeed, 
from the laſt clauſe of the ſtatute giving a preference to the 
debts of the predeceſſor laſt infeft, and to thoſe of the heir 
who enters, over the debts of the interjected perſon, it is clear, 
that the ſtatute was not meant at all to apply to entailed ſuc- 

5H ceſlion ; 
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ceſſion; for as theſe two claſſes of preferable debts do not af- 
fect an entailed eſtate, ſtill lets ſurely can the poſtponed ones. 

At any rate, the right of the creditors could only extend to a 
perſonal claim againſt the heir who made up titles, to the extent 
of the rents intromitted with by him. 


Anſwered : The regiſtration of an entail 1s eſſentially requiſite 
in order to make it effectual againſt creditors and purchaſers. 
Till that ſtep is taken, the poſſeſſor of the eſtate, in ſo far as 
they are concerned, is to be conlidered as holding it in fee- ſimple. 
The rights which they have acquired cannot be affected by the 
entail being afterwards recorded, whether at the detire of their 
own debtor or of the ſubſtitutes; and their debts are to be con- 
ſidered as the debts of the tailzier, which are tranſmitted as a 
burden on the ſucceſſive heirs of entail. 

It was the object of the act 1695, to put creditors contracting 
with an heir apparent three years in poſſeſſion, in cafe the next in 
ſucceſſion ſhould make up titles, paſſing him by, in the fame fitua- 
tion as if their debtor had completed his titles; a fact which 
they very naturally take for granted, from their ſeeing him ſo 
long exercile the rights of proprietor. 

No argument can be drawn from the clauſe in the ſtatute, gi- 
ving a preference to the creditors of the perſon laſt infeft, and of 
the heir entering, over thoſe of the perſon dying in apparency. 
So ſtrongly was the Legiſlature impreſſed with the favourable ſi- 
tuation of the creditors of the latter, that in queſtions with the 
heir entering, it gave the ſtatute a retroſpect of 30 years, but 
it was thought unreaſonable that this retroſpect ſhould affect 
the intereſts of thoſe creditors who alone had tormeriy any claim 
againſt the heir in poſſeſſion ; but this clauſe, it is evident, ap- 
plies only to debts contracted between 1661 and 1695. 


The Lord Ordinary reported the cauſe. 


Obſerved on the Bench: The queſtion is not, Whether the debts, 
when contracted, were ſtruck at by the entail; but, whether they 
can now be made effectual againſt the tailzied eftate, although no 
ſtep was ever taken to connect the perſon who contracted them 
with it, and although the next heir cannot affect it with his own 
debts, the tailzie having been rendered complete, by regiſtration, 
before he ſucceeded ? The act 1695 introduces merely a paſlive 
title againſt the heir in poſſeſſion, and therefore it can only reach 


ſubjects which he himſelf can burden. 
The Lords ſuſtained the objection. 


A reclaiming petition was (2d June 1795) refuſed, without an- 
ſwers. 


Lord Reporter, Dreghorn. For the Objector, Honyman. Alt. Da. William ſon, 
Ja. Montgomery. Clerk, Menx ies. | 
| . 


No CLXIX. 


May 1795, COURT OF SESSION. 399 


Ne CLXIX. May 14. 1795. 
The EARL of FI FE, 


AGAINST 


Mrs MARTHA MACKENZIE and ELIZABETH FRASER. 


CLAUuSE.— The clauſe under mentioned found not to convey nomina de- 
bitorum, nor bank-notes. 


LExaNDER UDNEy Dvurr, by poſtnuptial contract of mar- 

riage, diſponed “ to and in tavour of his wife, Mrs Marga- 
„ret Duff, in caſe ſhe ſhall happen to ſurvive him, and to her 
„ heirs, executors and aſſignees, the whole moveable goods, gear and 
effects, which ſhall belong to him at the time of his deceaſe, in- 
« cluding heirſhip-moveables, houſehold-turniture, outfight and 
« infight pleniſhing, filver-plate, jewels and linens; and in ge- 
„ neral, all moveable goods and effects, of whatever kind and de- 
„ nomination, ſhall happen to belong to him at the time of his 
death. and that free of all debts and deductions whatever.” 

Mr Udney Duff predeceaſed his wife; and on her death, the 
Earl of Fife, her general diſponee, brought an action againſt her 
huſband's executors, in which he claimed, under this clauſe, his 
whole perſonal eſtate, amounting to above L. 15,000, confifting 
of bonds and bills, and L. 400 in Bank-notes, found in his repoſi- 
tories at his death. On the other hand, Mrs Martha Mackenzie, 
and Elizabeth Fraſer, Mr Duff's executors, contended, that the 
clauſe reached corpora mobilia only, in contradiſt inction to nomina 
debitorum ; and 


Pleaded : If it had been intended to convey bonds and bills, 
or even money, they would have been expreſsly enumerated ; but 
ſo far from this, the clauſe is expreſſed in a technical language, 
which is underſtood to comprehend only moveable goods pro- 
perly ſo called, not debts nor ready money. Beſides, as the 
clauſe enumerates houſehold-furniture, filver-plate, &c. it can 
only carry things of the ſame ſort with, and not of greater va- 
lue than, thoſe enumerated ; Dirleton, voce Inhibition; Clerk 
Home, 18th February 1737, Cuningham; Falconer, 19th Feb- 
ruary 1745, Ker; 1776, Frater ; Fac. Coll. 17th November 1758, 
Johnſton againſt Wilſon. 


The 


Not yet collected. 
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The executors alſo took notice of ſome particular circumſtances 
attending the execution of the deed, from which they inferred, 
that it was not the granter's intention to include his money- 
eſtate ; and they founded on Lord Stair's Report of the deciſion, 
1ſt December 1699, Henderſon, as tending to ſupport their con- 
ſtruction, though, upon ſpecial circumſtances, an oppoſite judg- 
ment was given. | | 


Anſwered: The word © goods“ comprehends exccutry of all 
kinds, and is ſo applied in the ſtatutes 1540, c. 120. ; and 1690, 
c. 26. In like manner, © gear,”” both in law and in common 
language, means ready money, and nomina debitorum, and is ac- 
cordingly expreſsly uſed in that ſenſe in the act 1669, c. 19. The 
words © goods and gear,“ taken together, therefore, clearly car- 
ry the whole perſonal eſtate; Dalrymple, 1ſt December 1699, 
Henderſon againſt Beer. It is true, that in the caſes referred 
to by the defenders, a more limited ſignification was given to 
theſe words. But this aroſe from its being apparent from the 
remainder of the clauſe, that the granter meant to uſe them in a 
more confined ſenſe, a reaſon which does not occur here; for al- 
though houſchold-furniture, filver-plate, &c. are afterwards enu- 
merated, yet the expreſſion uſed in that part of the clauſe does 
not reſtri the grant to theſe and ſimilar articles. On the contra- 
ry, it conveys Mr Duff's whole moveable goods, gear, and effects, 
« including” theſe particulars; from which it is evident, that other 
articles of greater value, not enumerated, were meant to be 
conveyed ; and theſe can only be ready money and nomina debi- 


torum. 
The Lord Ordinary took the caule to report. 


The Court, on the grounds ſtated for the defender, unanimouſly 
found, © That the conveyance in the contract of marriage by 
« Alexander Udney Duff in favour of Mrs Udney Duff, in the 
event of her ſurviving him, extends only to the ip/a corpora of 
© moveables, and does not include debts or ſums of money.“ 


A reclaiming petition for the Earl of Fife was refuſed without 
anſwers, 16th June 1795. 


Lord Ordinary, E/tgrove. Act. Dean of Faculty Erſkine, F. W. Murray. 
Alt. Tait, Monypenny. Clerk, Home. 


R. D. 
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No CLXX. May 15. 1795. 
Lord DUNDAS and Mr JOHN NICOLSON, 


AGAINST 


The PRESBYTERY of Zetland, and Mr ARCHIBALD GRAY. 


PATRONAGE. — The ſix months within which patrons are bound to pre- 
ſent, run from the date of the vacancy, and not from the period it comes 
to their knowledge 3 but if a preſentation is ſigned and diſpatched 
within ſix months from the vacancy, it will exclude the jus devolu- 
tum of the Preſbytery, although from circumflances not imputable to 
the patron, it ſhould not be lodged with the Moderator for a ſhort time 


after their expiration. 


R Janes BARCLAY, miniſter of Unſt in Zetland, died on 
the 24th December 1793. 


in Zecland, wrote to Mr Innes, his commiſſioner in Edinburgh, 
firii on the 28th December 1793, and again on the gth January 
1794, informing him of the vacancy. 

Mr Bolr's firſt letter never arrived; but his ſecond was received 
by Mr Innes on the zoth of January. He forwarded it the ſame 
day to Lord Dundas at Newcaſtle, who got it on the 1ſt February. 
Lord Dundas, 23d May 1794, ſigned a preſentation in favour of 
Mr John Nicolſon, which he immediately tranſmitted to Mr 
Innes, who, without loſs of time, wrote to the preſentee for his 
letter of acceptance, licence, &c.; and, upon receiving them, he 
forwarded the whole, along with the preſentation, to Mr Bolt, on 
the 16th june, by a veſſel from Leith bound for Lerwick. 

The veſſel having, it was alleged, met with contrary winds, did 
not arrive at Lerwick, till the evening of the 26th June. 

On the forenoon of that day, being the ſecond after fix months 
from Mr Barclay's death had expired, the Preſbytery of Zetland 
met, in terms of an adjournment from the March preceding ; and 
their Moderator having received no preſentation for the pariſh of 
Unſt, it was propoſed, that, in virtue of their jus devolutum, they 
ſhould immediately proceed to the appointment of a miniſter. 

Mr Bolt, who attended the meeting, upon this repreſented, that 
he had received a letter from Mr Innes, dated 5th June, mention- 
ing, that the preſentation in favour of Mr Nicolſon had been ſign- 
ed ſome weeks before; that he expected its arrival every hour; 
and therefore he requeſted © the Preſbytery would delay proceed- 


ing in the matter for a limited time.” 
LY It 


Lord Dundas is patron of the pariſh, and Mr Bolt, his factor 


”- 


402 DECISIONS OF THE No CLXX. 


It carried, however, by the Moderator's caſting vote, to refuſe 
the delay; and a petition in favour of Mr Archibald Gray, from 
ſome of the heritors and elders of the pariſh, having been read, 
they, de plano, appointed him to the charge, and fixed a day for 
his ſettlement, | | 

One of the miniſters preſent took a proteſt againſt theſe pro- 
ceedings ; and Mr Bolt having received the preſentation in the 
evening, he waited on the Moderator, and required him, under 
form of inſtrument, to receive it, and to take the neceſſary ſteps 
for Mr Nicolſon's ſettlement. 

The Preſbytery having, neverthelefs, ſettled Mr Gray on the 
day appointed, Lord Dundas brought an action againſt them and 
Mr Gray, concluding, that it ſhould be declared, That he had 
« exerciſed his right as patron within the time required by law; 
« and that the preſentation granted by him in favour of Mr Ni- 
© colſon was valid and effectual.TE | 


In defence, it was 


Pleaded : By our ancient law, a lay-patron was obliged to pre- 
ſent within four months after the vacancy ; Reg. Maj. b. 1. c. 2. 
$ 3. Afterwards, by 1567, c. 7. where a vacancy happened by 
the incumbent's death, fix months were allowed to the patron 
from his knowledge of it; and by 1592, c. 115, where the vacancy 
aroſe from his deprivation, he was allowed {ix months from the time 
the extracted ſentence of depoſition was ſhewn to him. But pa- 
tronage was abolithed by 1690, c. 23; and although the rights of 
patrons were reſtored by 1ath Anne, c. 12, yet this was done under 
certain modifications. The Legiſtature ſaw that it was a great hard- 
ſhip on pariſhes, when their patron was in a diſtant country, that 
they ſhould want a minifter for ſuch a length of time as was neceſ- 
ſary, to give him ſix months for filling the vacancy after its notifica- 
tion; it would alſo occur to them, that it might be often difficult to 
aſcertain when that notification was actually received. According- 
ly, by { 3. of that ſtatute, it is declared, That in caſe the patron of 
any church aforeſaid ſhall negle& or refuſe to preſent any qua- 
« lifted miniſter to ſuch church, that ſhall happen to be vacant the 
“ ſaid 1ſt day of May, or ſhall happen to be vacant at any time 
* thereafter, for the ſpace of fix months, after the ſaid iſt day of 
May, or after fuch vacancy ſhall happen, that the right of pre- 
« ſentation ſhall accrue and belong for that time to the Preſby- 
e tery of the bounds where ſuch church is, who are to preſent a 
qualified perſon for that vacancy, tanquam jure devoluto.” From 
which it is evident, the right of patrons is limited to ſix months 
from the death of the incumbent; and ſuch is the opinion of For- 
bes. (Inſt. Part I. p. 52.) who lived at the time the act was paſſed. 


Anſwered It is admitted, that by the ſtatutes 1567, c. 7. and 
1592, c. 117, patrons were allowed ſix months for preſenting from 
the time they got notice of the vacancy. Now the declared ob- 


ject of the 1oth Anne, was to put the right of patronage pre- 
| | ciſely 


May 1995, COURT OF SESSION. 403 


ciſely on the fame footing on which it ſtood before the act 1690 
Macdowall, b. 2. t. 8. $59. ; Erſkine's Principles, b. 1. t. 5. §9.; 
Inſtitute, b. 1. t. 5. $17.; Fac. Coll. 2d March 1762, Pror. for 
the Church againft Earl of Dundonald ; roth Auguft I770, Er- 
ſkine againſt Preſbytery of Paiſley *. It is entitled, “ an act to 
6 reſtore patrons to their ancient rights; and even the clauſe 
founded on by the defenders, although ſomewhat inaccurately 
expreſſed, will not bear the eonſtruction they put on it, It only 
deprives the patron of his right, if he © negle@ or refuſe,” to pre- 
ſent within the fix months ; an expreſſion which evidently im- 
plies, that he muſt be made acquainted with the vacancy before 
they begin to run. 

Beſides, were the conſtruction put on the clauſe by the defen- 
ders adopted, patrons might in ſome caſes be deprived of their 
right before they could hear of the vacancy ; and in many, they 
would have much too little time for making proper inquiries re- 
ſpecting the qualification of candidates; hardſhips to which it is 
not to be preſumed that the Legiſlature meant to ſubject them. 

Suppoſing, however, the conſtruction contended for by the de- 
fenders were well founded, Lord Dundas has complied with it, 
As he ſubſcribed the preſentation within the fix months, he can- 
not be faid to have either neglected or refuſed to exerciſe his 
right for that period. It is true the ſtatute 1567 required, that 
the patron ſhould, within the ſix months, tranſmit the preſentation 
to the ſuperintendent of the partis quhair the benefice lyes.“ 
But this requiſite is wholly omitted in the Toth Anne; and if it is 
truc, as the defenders argue, that an alteration has been made on 
the ancient rights of patrons by that ſtatute, Lord Dundas is en- 
titled to fay, that under it he has, by figning the preſentation 
within the ſix months, done all that is required for preſerving his 
right. 


The Lord Ordinary reported the cauſe. 


When it came to be adviſed, two of the Judges thought, that 
the words of the 1oth Anne clearly imported, that patrons were to 
preſent within ſix months from the vacancy. They alſo thought; 
that it was requiſite that the patron ſhould lodge the preſentation 
within that period, and that therefore the action fell to be diſ- 
miſſed. One of the two even doubted, whether the Preſbytery 
could wave or renounce their jus devolutum. | 

The reſt of the Judges (one excepted) alſo concurred in think- 
ing, that the 10th Anne had altered the former law, and that the 
ſix months now commenced from the death of the laſt incumbent, 
But although this alteration (it was obſerved) is in the main 
beneficial, as it prevents all diſputes about the period when the 
notification is received, the ſtatute is not to be judaically in- 
terpreted, Lord Dundas executed the preſentation a full month 
before the time limited ; and it was-owing to unforeſeen accidents, 
in no way imputable to him, that it did not reach Zetland before 


it expi red - 


The 


# Not yet collected. 
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The Lords © repelled the defences, and found and declared in 
% terms of the libel.” 


Lord Ordinary, E grove. Act. Dean of Faculty Erſtine, Ch. Hay, Alt. George 
Ferguſſon. lerk. Menxies. 5 
R. D. 


N*CLXXI. | June 2. 1795. 


ARCHIBALD CAMPBELL, 


AGAINST 


COLIN CAMPBELL. 


Tack. -A tenant found not entitled to cut ſea-ware for the manufacture 
of kelp, altbough the leaſe gave him the lands, with © parts, pendicles, 
* and univerſal pertinents thereof, uſed and wont; and although 
a proof was offered, that he and the former tenant had been accuſtomed 


to do jo. 


OLin CAMPBELL poſſeſſed on a leaſe, which commenced in 
4 1759, one half of the farm of Nether Kames, on the coaſt 
of Argyleſhire, with the“ houſes, biggings, yards, orchards, 


moſſes, muirs, meadows, graſſings, ſheelings, parts, pendicles, 


ee and univerſal pertinents thereof, uſed and wont.“ 
Archibald Campbell purchaſed this farm in 1786; he ſoon 


after complained to the Sheriff, that his tenant pretended to a 


right to cut ſea-ware for the manufacture of kelp, and therefore 


he craved an interdict againſt his doing ſo in future. 
The Sheriff granted the interdict, in reſpec, that“ making 


„the kelp, and cutting the ſhores, do not fall to be conſidered as 


“ part and pertinent ef a farm.” 

Two bills of advocation having been refuſed, the tenant pre- 
ſented a reclaiming petition, which was (2d December 1794) re- 
fuſed without anſwers. 

In a ſecond petition, which was appointed to be anſwered, the 
tenant offered to prove, that he and his father had been ac- 
cuſtomed to manufacture kelp ever ſince the commencement of 
the leaſe; and that ſuch likewiſe, though not to the ſame extent, 
had been the practice of their predeceſſor in the farm. 

In the anſwers, the landlord denied the extent of the practice, 


which, he alleged, had been often interrupted. 


The tenant, in point of law, 


Pleaded : Wherever a farm, ſituated on the ſea ſhore, (which, 


in ſo far as it is not neceſlary for purpoſes of public utility, is 
juris 
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Juris privati; Stair, b. 2. t. 1.4 5.; Erſk. b. 2. t. 6. 17), is let to 
a tenant merely by the name by which it is generally known in 
the country, without mentioning the number of acres it contains, 
or ſpecifying its boundaries, it will be held to include the land- 
lord's right in the ſhores. If the ſea ſhould recede, the te- 
nant will be entitled to cultivate and bank the ground which is 
left by it; and for the ſame reaſon, he is entitled to thoſe vege- 
table ſubſtances which are produced on the ſurface of the ſhore. 

The tenant, in the preſent caſe, has not been oppoſed in cutting 
the ſea-ware for the purpoſe of manuring his farm and feeding 
his cattle. Since, therefore, it is included in the leaſe for one 
purpole, it muſt be ſo for every other to which it can be put, /alva 
ret ſubſtantia; and this holds with regard to the manufacture of 
kelp, as the ſea-ware may be cut for that purpoſe every third year, 
and even grows the more luxuriantly for being ſo. 

Independently of the general queſtion, as the farm is let with 
the © parts, pendicles, and univerſal pertinents, uſed and wont,“ 
it muſt be relevant to prove, from the practice of its poſſeſſors, 
that the cutting of ſea-ware, for the manufacture of kelp, is inclu- 
ded under that deſcription : 


Anſwered : The right of a tenant extends only to the annual 
fruits of the ſurface; Erſk. b. 2. t. 6. 22. On that account he 
has no right to mines or minerals, (Stair, 16th February 1668, 
Colquhoun), even for the purpoſe of manuring his farm, roth 
February 1778, Bethune againſt Jarvis; nor to the woods which 
grow upon it; and for the very fame reaſon, he has no right to 
| ſea-ware, which muſt be of ſeveral years growth before it is fit to 
be manufactured into kelp; 14th November 1781, Lord Reay 
againſt Falconer. And although it has not hitherto been thought 
worth while to object to the tenant's cutting ſea-ware for other 
purpoles, his doing ſo is by no means admitted as a matter of 
right. | 
| , 6 if the leaſe had given an expreſs right to ſea-ware, it 
would only have extended to a right of cutting it for the proper 
. uſes of the farm, in the ſame manner as it has been found in the 
caſe of an expreſs right to cut timber; Gilm, 16th June 1664, 
Touch againſt Ferguſon. | x 

A ſubject which is thus of a different nature from thoſe uſually 
included in a leaſe of land, and different alſo from thoſe which are 
expreſsly conveyed, cannot be underſtood to come under the de- 
ſcription of a pertinent; and the proof offered, eſpecially in a queſ- 
tion with the purſuer, who is a ſingular ſucceſſor, is irrelevant; 
Erſk. b. 2. t. 6. § 24. 


Upon adviſing the petition, with anſwers, the Court had no 
doubt, that, in the general caſe, a right of Fee kelp 


could not be enjoyed as part and pertinent of a farm; but 4 * 
N. 0 
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of the Judges thought, that the proof offered ſhould be allowed 
before anſwer, 


The Lords“ adhered.” 
Lord Ordinary, Ankerville, AQ. M. Re. Alt. Hope. Clk. Sinclair. 
D, D. | 


Ne CLXXII. June 3. 1795. 
(TEIND COURT:.) 
ANDREW SKENE and JOHN ELMSLIE, 


AGAINST 


The OFFICERS of STATE, and Others. 


Tx1nDs.—Teinds veſted in the Crown, in right of the Biſhops, cannot 
be allocated in payment of ſtipend, till thoſe beritably poſſeſſed by the 
proprietors of the lands are exbauſted. 5 


HE miniſter of the pariſh of Daviot having obtained an aug- 

mentation of his ſtipend, the Officers of the Crown gave in 

a ſcheme of locality, in which the teinds of certain lands were 

localled upon, ultimo loco, in reſpect they formerly belonged to the 

— of Aberdeen, and were now in the hands of the Crown in 

is right. | 

To this ſcheme Meſſrs Skene and Elmſlie, heritors in the pariſh, 

who had heritable rights to their teinds, 


Objected Although in conſequence of the act 1693, c. 23. 
teinds formerly belonging to biſhops, cannot be purchaſed while 
they remain with the Crown; yet neither that nor any other ſta- 
tute, has conferred upon them any privilege in point of alloca- 
tion. 

It is well known, that the chief cauſe for paſſing the act in 
queſtion, was, that, at its date, the Legiſlature had not wholly 
given up the idea of eſtabliſhing Epiſcopacy in Scotland; but now, 


when the reaſon of the enactment no longer exiſts, there can be 
no 
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no ground for extending the advantages conferred by it. Accord- 
ingly, none of the writers on our law have ſaid, that biſhops teinds 
poſſeſs the privilege here contended for; and Erſkine, b. 2. t. 10. 
$ 4. ſeems to entertain the oppoſite opinion. See alſo gth February 
1734, Don againſt Ker*; 16th July 1788, Officers of State. 


Anſwered: Biſhops being a ſuperior order of miniſters, the 
| tithes appropriated to their ſupport could not be allocated for the 
maintenance of any inferior churchman, until thoſe belonging to 
laymen were exhauſted. And it was the object of the act 1693, 
that the tithes of biſhops ſhould be poſſeſſed by the Crown, with 
every privilege which they formerly enjoyed, and particularly 
that now claimed. Note upon Erſkine, b. 2. t. 10. G 52. edition 
1785; 13th July 1715, Miniſter of Arngoſk f; 7th March 1770, 
Campbell of Lochnell I. 


The Lord Ordinary repelled © the objection to the ſcheme of 
* locality produced for the Officers of State.” 


On adviſing a reclaiming petition for Meſſrs Skene and Elmſlie, 
with anſwers, the Court, conſidering the law as completely fixed 
by the deciſion in the caſe of Campbell of Lochnell, unanimouſly 
« adhered to the interlocutor complained of as to the general 
« queſtion, that biſhops teinds are only liable to be localled upon 
& ultimo loco; and before further anſwer, ordained both parties to 
« give in memorials upon the queſtion, Whether the teinds of the 
« lands in queſtion belonged to the biſhop of Aberdeen, or to the 
« miniſter of Daviot, as parſon of the pariſh ?”” 


Lord Ordinary Swinton. For Officers of State, &c. Solicitor of Tythes Balfour. 
Alt. Rolland, Ja. Gordon. 
n. 
Not collected. + Not collected. + Not yet collected. 
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408 DECISIONS OF THE N*CLXXIIL. 


No cLXXII. i Jane 5. 1795. 


The HEIRS of Robert Selby, &c. 


AGAINST. 


JAMES JOLLIE. 


RECOMPENSE.—MA perſon holding an heritable ſubjet in truſt, and 
| having a right of retention over it for debts owing to him by the pro- 
prietor, is not liable for the claims of tradeſmen, for meliorations 
made upon it by deſire of the latter. 


— 
% 


Hs is a ſequel of the caſe, reported 26th November 1793, 
Creditors of Brough againſt Jollie. 

Mr Jollie purchaſed an area for John Brough, in conſequence 
of a commiſſion from him ; and with his conſent took the rights 
to it in his own name. Brough having afterwards become bank- 
rupt, it was found that Mr Jollie was entitled to retain the ſub- 
je, in competition with Brough's other creditors, till he ſhould 
be relieved of certain cautionary obligations which he had under- 
taken for him. | | 

As Brough, however, before his bankruptcy, and while the area 
ſtood in Mr Jollie's name, had employed various tradeſmen in 
erecting a building upon it, the interlocutor, ſuſtaining Mr Jol- 
lie's right of retention, © reſerved to the parties to be heard, 
« how far individual tradeſmen, creditors of the ſaid John Brough, 
« have a right to inſiſt againſt Mr Jollie for payment of work 
done, or materials furniſhed by them to the ſubjects in queſ- 
* mon.” 5 

The cauſe having been remitted to the Lord Ordinary, in order 
to have this point ſettled, Alexander Ritchie, ſlater, and the heirs 
of Robert Selby, plumber, claimed from Mr Jollie payment of 
accounts due them for work done on the ſubject ; and 


Pleaded, 1/4, As, ex facie of the records, Mr Jollie was abſo- 
lute proprietor of the ſubjects, the purſuers were not bound to 
know that he held them in truſt for Brough, but were entitled to 
rely on him for payment, 


3 2dly, 


ö 
4 
= 
— 
1 
— 
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2dly, Although Mr Jollie purchaſed the ſubjects for Brough's be- 
hoof, ſtill, as the rights were taken in his name, the property was 


veſted in his perſon; Stair, 24th January 1672, Boylſton againſt Ro- 


bertſon; and Brough's right conſiſted merely in a perſonal obliga- 
tion againſt him, to denude, conſequently Mr Jollie muſt be liable 
for ſums expended on them. 

3dly, Even granting that the property was in Brough, as the 
value of the ſubjects burdened with Mr Jollie's right of retention 
was encreaſed by the operations of the purſuers, and conſequent- 
ly his ſecurity rendered broader, he has been /ocupletior factus by 
their means, and is therefore bound to repair their loſs ; Stair, 
b. I, tit. 8. $6.3; Erſkine, b. 3. tit. 1. { Ir. | 


Anſwered : I/, Although the rights of the ſubjects were taken 
in Mr Jollie's name, the purſuers knew that he held them in truſt 
for Brough. The latter alone ſuperintended the erection of the 
building, and employed the purſuers, and other tradeſmen, for 
that purpoſe. It is therefore from him they muſt ſeek pay- 
ment. The defender could only be ſubjected on the footing of 


tradeſmen having an hypothec upon houſes, for ſums laid out in 


building or repairing them; a thing unknown in our law, unleſs 
in the caſe of repairs made within burgh, by order of the Guild 
Conrt. 

24!y, The deciſion Boylſton againft Robertſon has been long 
conſidered to be erroneous. It has been often found both before 


and fince, that although a factor or truſtee purchaſe a ſubject in 


his own name, the ſubſtantial right of property is nevertheleſs 
veſted in his conſtituent ; gth March 1669, Street againſt Maſon ; 
15th March 1707, Hay; 4th January 1744, Sir John Baird ; No- 
vember 1765, Aliſon, If Mr Jollie had become bankrupt, his 
creditors could not have attached the ſubject in queſtion for their 
payment, | | 

34ly, As Mr ]ollie can in no event get more than payment of 
his debt, he cannot properly be ſaid to be /ocupletior by the ſums 
laid out by the purfuers. He is certans de damno evitando, equally 
with them, but a claim of recompenſe lies only againſt the cap- 
tator lucri ex aliena jafura ; Clerk Hume, 4th December 1735, 
Burns, 


The Lord Ordinary reported the cauſe. 

Some of the Judges thought Mr Jollie was liable, both becauſe 
he was to be conſidered as proprietor, and Brough merely as his 
agent in erecting the building and employing the tradeſmen ; and 
becauſe an advantage had accrued to him from the operations of 
the latter ; for as he did not diſpute that the original price of the 
area was a burden on his right, if no building had been erected 
upon it he would have had no ſecurity for his debt. 

A conſiderable majority were, however, of an oppoſite opinion, 
It is admitted, (it was obſerved), that the purſuers were employed 
ſolely by Brough ; it is alſo clear, that he was ſubſtantially and 

5 L ultimately 
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ultimately the proprietor of the ſubjects ; the perſonal obligation, 
which ariſes againſt the locator operarum attached on him alone. 
Now, as the purſuers are not creditores hypothecarii, Mr Jollie could 
only be ſubjected on the principle, nemo debet locupletari aliena jac- 
tura. But to apply this rule here, would be extending its opera- 
tion too far, for in this way perſons would be brought under it, 
whoſe /ucrum, (if it can be ſo called), reached only to a recovery 
of a juſt debt, and a claim of recompenſe lie againſt every heri- 
table creditor, whoſe ſecurity was rendered broader by meliora- 
tions made at the deſire of the proprietor, 


The Lords aſſoilzied the defender. 


Lord Ordinary, Dreghors, AR. Baird. Alt. Dean of Faculty Erſtine, Cullen. 
Clerk, Menzres. 


R. D. 


Ne CLXXIVv. June 10. 1795. 


JOHN HENDERSON, ating Truſtee and Executor of William 
Crichton, and others, : 


AGAINST 


CHARLES SELKRIG, Truſtee for the Creditors of Alexander 
Crichton, 


TesTAMENT.—FoRElGN.—Heritable property cannot be conveyed by 
a teftament executed in England, although it would there have been 


effeual for that purpoſe. 


ATRICK CRICHTON executed a ſettlement of the lands of New- 
ington, in favour of his ſons, William and Alexander, © equal- 

* ly betwixt them, and the heirs whatſoever of their bodies; and 
failing any one of them by deceaſe, to the ſurviver of his ſaid 


two ſons, and to the ſurviver's heirs and aſſignees = 
e 


\ 
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The ſons made up titles under this ſettlement, and the deſtina- 
tion being ſimple, each was unlimited fiar of his own half. 


ee ſettled in London, and died in 1782, without lawful 
iſſue, | 


He left a will, in the following terms : 
„The laſt will and teſtament of me William Crichton of Bra- 
bant Court, Philpot-lane, London, merchant. I will and defire 
that all my eſtate and effects, as well real as perſonal, (not pla- 
ced out at the time of my death on ſuch ſecurities as my exe- 
cutors ſhall approve of), be ſold and diſpoſed of, collected and 
got in, and turned into money ; and for that purpoſe, I give all 
my real eſtates in Scotland to my brother Alexander Crichton 
„of Edinburgh, and his heirs, in truſt, to be fold together or in 
« parcels, for the beſt price or prices he or they can reaſonably 
get for the ſame; and I give all other the real eſtates of which 
I am ſeized in fee, by way of mortgage, to Mrs Priſcilla War- 
ricker of Baddow, in the county of Eſſex, widow ; and John 


Henderſon of Mitre Court, Milk Street, London, merchant, and 
* their heirs in truſt, Sc 


40 
66 
cc 
cc 
40 


ce 


cc 
cc 
cc 
cs 


This deed, it was admitted, was a valid conveyance of landed 
property in England ; but Alexander, conceiving that it could not 
have that effect in this country, refuſed to accept the truſt, and 
made up titles to William's half of the lands of Newington as 
heir of proviſion under his father's ſettlement. | 

Alexander Crichton having become bankrupt, he, inter alia, diſ- 
poned the lands of Newington to Charles Selkrig, for behoof of 
his creditors. | 

John Henderſon, acting truſtee and executor under William 
Crichton's will, and his reſiduary legatees, brought an action a- 
/gainſt Mr Selkrig, concluding, that he ſhould be ordained to de- 
nude of William Crichton's half of the lands in their favour ; 
and, 


Pleaded : 1%, The ſettlement in queſtion, it is admitted, would 
be ſufficient for the conveyance of heritage in England, And it 
would be unjuſt, that a perſon, by reſiding abroad, where there 1s 
not a copia peritorum, ſhould, on that account, loſe the power of 
diſpoſing of his property. Accordingly, with reſpect to every 
perſonal ſubject, foreign deeds are equally effectual as if they 
were executed agreeably to our own forms; and effect is allo 
given to deeds, binding the granter to convey heritage in this 
country, if framed agreeably to the laws of the country where 
they are executed. Now William Crichton's ſettlement, although 
an actual conveyance, cannot be leſs effectual than an obligation to 
convey, which, both in law and good ſenſe, it muſt be held to im- 
ply ; Stair, b. 3. t. 4. 9 2. 

2dly, 


4 LACY 
— 


1 
BY 
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2dly, The ſettlement, in the clauſe conveying the lands, makes 
uſe of the word © give,” which of itſelf muſt render the grant 
effectual, as it is underſtood, that heritage may be conveyed by a 
teſtamentary deed, provided the granter ule the diſpoſitive words, 
„give, grant, or diſpone,”” in place of, © legate or bequeath;“ 
Erſkine, p. 552; Stair, 31ſt December 1667, Henderſon ; 21ſt No- 


vember 1759, Mitchel. 


Anſwered : I/, Perſonal contracts, or even obligations, to convey 
heritage in Scotland, which are executed abroad ; and according 
to the forms there eſtabliſhed, may be effectual; but the deed in 

ueſtion, which was altogether dependent on the will of the 
granter, laid him under no obligation ; and his heirs can as little 
be bound by it, unleſs it be good as an actual ſettlement of heri- 
tage, to the validity of which it is eſſential, that it be completed 
according to the rules of our own law; Erſkine, b. 3. t. 2. 40. 
2dly, It may be true that a teſtament, and a conveyance of he- 
ritage, may at preſent be written on the ſame piece of paper. But 
the latter always requires verba de preſenti, importing an immediate 
alienation of the property; Dit. vol. ii. p. 459; 4th December 
735, Brand, although' ſuch alienation may indeed be ſo quali- 
fied, by clauſes declaring the deed revocable, diſpenſing with the 
delivery, &c. as in effect to leave it no further operation than 
a teſtamentary deed. But the will in queſtion is a mere declara- 
tion of what the teſtator deſired to be done, not at zts date, but af- 
ter his death. The clauſe in which the word © give' occurs, is not 
a ſeparate and independent conveyance of his Scotch heritage. 
The ſettlement begins with teſtamentary words, declaring the 
teſtator's will reſpecting his whole eſtate, real and perſonal; and 
« for that purpoſe,“ that is, to render his will more eaſily effectual 
as to his heritage in Scotland, he “ gives” it in truſt to Alexander 
Crichton. This clauſe, therefore, ſo far from being diſtin from 
the teſtamentary part of the deed, is inſerted for the ſole purpoſe 


fo facilitating its execution. 
The Lords aſloilzied the defender. 


A reclaiming petition was refuſed (7th July 1795) on the ge- 
neral point; but it having been there urged, that ſince Alexander 
Crichton refuſed to implement his brother's will, he was bound 
to reſtore a legacy which had been left him by it, the Court re- 
. mitted that branch of the cauſe to the Lord Ordinary. 


Lord Ordinary, Dreghorn. AQ. Maconochie, Alt. Jo. Clerk, Clerk, Menzies. 
R. D. 
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No CLXXV. June 13. 1795. 
The Earl of DUMFRIES, 


AGAINST 
DOUGAL JOHN CAMPBELL. 


PRockss.— A declarator of non-entry, raiſed againfl the heir of the 


vaſſal laſt infeft, may, upon the death of the defender, before decree, be 
transferred againſt the ſucceeding heir. 


HE Earl of Dumfries, as ſuperior of the lands of Skerring- 
ton, and others, brought an action of declarator of non- 
entry againſt Eleonora Campbell, who poſſeſſed theſe lands in ap- 
parency, under a ſtrict entail executed by her father John Camp- 
bell, the vaſſal laſt infeft. | 
The ſummons ſtated, © That theſe lands are in the purſuer's 
“ hands, by reaſon of non-entry, ſince the death of the ſaid John 
« Campbell, and will continue ſo until the entry of the ſaid Eleo- 
* nora Campbell.” And it concluded, that this ſhould be de- 
clared by the Court : That ſhe ſhould be ordained to enter and 
pay to the purſuer the non-entry duties in time paſt, and a year's 
real rent for her entry ; and that it ſhould be declared, that the 
purſuer has right to levy the rents of the preſent year, and in time 
coming, until the entry of the vaſlal. 
Before decree was obtained, the proceſs was allowed to ſleep. 
Eleonora Campbell having died, the Earl of Dumfries brought 
an action of wakening and transference, againſt her ſon Dougal 
ohn Campbell, the next heir of entail in the lands,“ as heir 
« ſerved and retoured to his ſaid mother, and others his prede- 
© Ceſſors in the ſaid lands, or as otherwiſe repreſenting them in 
e one or other of the paſſive titles known in law, to the effect, 
e that the purſuer may have ſuch action and execution againſt 
„ him, as he would have had againſt the ſaid deceaſed Eleonora 
« Campbell during her lifetime, or as he might have had were ſhe 
« ſtill in life.“ 


The Lord Ordinary wakened and transferred“ in flatu quo.“ 
5M In 
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In a reclaiming petition, it was 


 Pleaded: The defender in no reſpe@ repreſents his mother. 
He makes up his titles to the lands in queſtion, as heir of entail 
to his grandfather : But the objec of an action of transference is 
to make the defender perſonally liable for the concluſions of the 
original ſummons ; it is therefore competent only, (as indeed ap- 
pears from the uniform ſtyle of the libel), where the conclu- 
ſions of the original ſummons are applicable againſt the de- 
fender, and where he repreſents the deceaſed. But the conclu- 
ſions of a ſummons of non-entry are ſo ſtrictly perſonal to the 
original defender, that they cannot be transferred againſt his 
heir, Like charges given to an heir to enter, with ſummonſes 
of adjudication led upon them before decree, they fall to the 
ground upon the death of the perſon againſt whom they are di- 
rected. 


Anſwered : By the old law, the ſuperior was entitled to reſume 
poſſeſſion of the lands upon the death of the vaſſal; and that, not 
as a penalty againſt the heir, @ut in virtue of his radical right in 
the lands. This idea is {till kept up in the ſtyle of a ſummons of 
non- entry. The action proceeds rather againſt the lands than 
the heir of the vaſlal, who is made a party only to give him an op- 
portunity of redeeming them. | 

Declaratory actions in general may proceed againſt the heir, 
without evidence of his having incurred a paſſive title, or giving 
him a charge to enter; Stair, p. 589; Erik. b. 4. t. 1. 46. And 
this is quite eſtabliſhed as to actions of transference, in which all 
defences, both againſt the paſlive titles, and the concluſions of 
the principal action, are reſerved entire; Stair, b. 4. t. 34. 1,2; 
Bankt. b. 4. t. 24. J 64; Erſk. b. 4. t. 1. J 60. 


The Lords, upon adviſing the petition, with the anſwers, unani- 
moully © adhered.” 


Lord Ordinary, Ankerville, Act. Cha. Roſs, Alt. Honyman. Clerk, Home. 
D. D. 


Ne CLXXVI. 
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No CLX XVI. June 16. 1795. 


REBECCA WOi 


AGAINST 


THOMAS: Hos 


FoREIGN.—HUsSBAND and WIE. -A marriage having been celebra- 
ted in England, then the domicil of both parties, and having been 
diſſolved by the death of the wife in Scotland, to which their do- 
micil had, by that time, been removed, her executors were found 
to have no claim on the moveable effets of the huſband, ſhe ba- 
ving, by articles entered into before the marriage, ſtipulated to her- 
ſelf a proviſion out of the fortune which her huſband was to receive 
by her. 3s 


Octr Hos, a native of Scotland, in 1737, when ſettled in 
London as a merchant, married there an Engliſh lady, with 
whom he received a fortune of above L. 3500, By marriage- 
articles, previouſly executed in the Engliſh form, it was provided, 
that Mr Hog ſhould, from his wife's fortune, lay out L. 2500, or 
ſuch other ſum as ſhould be neceſlary for the purchaſe of a real 
eſtate, yielding L. oO a-year ; and that the eſtate ſo purchaſed 
ſhould be conveyed to truſtees, for behoof of Mr Hog and his 
wife during their lives, and of the children of the marriage after 
the death of the ſurviver ; the right of the children to be ſubject 
to the diſpoſal of Mrs Hog, both during the ſubſiſtence, and after 
the diſſolution of the marriage. 

Mr Hog accordingly purchaſed, and conveyed to the truſtees, 
as directed by the articles, an eſtate, which Mrs Hog afterwards 
conveyed to Thomas Hog, her eldeſt ſon. 

Mr Hog continued to reſide chiefly in England till 1752, when 
he purchaſed the eſtate of Newliſton, in Scotland, where he after- 
wards ſpent a great part of his time. 

Mrs Hog died there in 1760. 

After Mr Hog's death in 1789, Rebecca Hog, one of his daugh- 
ters, brought an action againſt Thomas Hog, his general diſponee, 
in which, inter alia, ſne, as one of the executors of her 1 

| claimed 
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claimed a ſhare of the goods falling under the zus relictæ at the 
diſſolution of the marriage. | 

The points at iſſue came to be, 1929, Where Mr Hog had his do- 
micil at the diſſolution of the marriage? 2d, Suppoſing he was 
domiciled in Scotland, How far the change of domicil, which had 
taken place after the marriage, could have any effect on the rights 
of the parties, particularly as marriage- articles had been preyi- 
ouſly entered into? | 


The Court, (26th November 1794, and 2d June 1795), found, 
that Mr Hog's domicil, at the diſſolution of the marriage, was in 


Scotland. 
On the ſecond point, the purſuer 


Pleaded: With the exception of queſtions relating to landed 

property, ſituated in a different country, and thoſe caſes where the 
contrary is fixed by poſitive agreement, every right which a perſon 
poſſeſſes in ſociety, is regulated by the law of his domicil; and 
when he changes it from one country to another, as he becomes 
amenable to the laws of the latter, ſo his rights are regulated by 
the rules which they eſtabliſh. A perſon marrying in a foreign 
country could not import the municipal cuſtoms there acknow- 
ledged into Britain; and for the ſame reaſon, in ſo far as the 
rights of married perſons differ in Scotland and in England, they 
muſt be affected by a change of domicil from the one to the 
. other, 
The claim of the wife's executors to a ſhare of the huſband's 
effects at the diſſolution of the marriage, takes effect vi legis, and 
not from any preſumed contract: The communion of goods which 
takes place during the marriage being little better than a name; 
any right depending on it may eaſily be diſappointed by the huſ- 
band in liege pouſtie; and conſequently, by his changing his domicil 
to a country where the law does not acknowledge it. It muſt 
often have happened that parties domiciled in Scotland at the 
conſtitution of a marriage, ſhould have been domiciled in England 
at its diſſolution. But in no caſe have the wife's executors, in 
ſuch circumſtances, been known to claim the zus reliftze, Upon 
the very ſame grounds the preſent claim ſhould be ſupported. 
The deciſion of the queſtion of legitim between the ſame parties 
in reality determines the preſent . By changing his domicil to 
Scotland, Mr Hog did not mean to give his children a right of 
legitim which he could not diſappoint. They acquired it how- 
ever by the act of the law. But if the right conſequent on mar- 
riage had been regulated by any contract ſuppoſed to have taken 
place at its commencement, it muſt have regulated the rights of 
the children as well as of themſelves. 

Neither is the queſtion affected by the marriage-articles. If 
indeed the proviſion there made, had been declared to be in ſatis- 

| faction 


„ See Fac. Coll. qth June 1791. 
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faction of all other claims, full effet muſt have been given to it. 
But as it is confined ſolely to a reſervation out of her own fortune, 
it muſt be preſumed that every thing elſe was left to contingency. 
The marriage-articles can have no ſtronger effect than if they had 
been framed in Scotland, where nothing, ſhort of an expreſs exclu- 
ſion, cuts off the jus relictæ ; Erik. b. 3. t.g. 16; Bank. b. 1. t. 5. 


§123. 


Anſwered : The patrimonial rights of parties, at the conſtitution 
of a marriage, are regulated either by expreſs contract, or by the 
law of the country where the huſband is domiciled at the time. 
The latter takes effect both vi legis, and by an implied contract, 
which is as little capable of being afterwards defeated as a writ- 
ten one. 

To hold that this implied contract can be affected by the huſ- 
band's change of domicil, would be attended with very unequal 
conſequences. His domicil, and conſequently that of his wife, may 
be changed without her conſent; and even though ſhe, foreſeeing 
that the law of the country to which he means to remove is un- 
favourable to her rights, ſhould refuſe to accompany him. 

Beſides, the implied contract begins to have effect immediately 
upon the conſtitution of the marriage, and complete mutual reſtitu- - 
tion is afterwards impoſſible. By the law of Scotland, the huſband 
becomes proprietor of the wite's moveables : She, on the other hand, 
acquires right to a certain portion of the huſband's effects at the 
diſlolution of the marriage. By the law of England, the huſband 
does not acquire the ſame right over the perſonal property of his 
wife, but ſhe, on the other hand, has no us relictæ. Now, it would 
be unreaſonable that a huſband, who, by having his domicil in 
Scotland at the conſtitution of the marriage, had got poſſeſſion of 
a large perſonal property belonging to his wife, ſhould, by after- 
wards removing to England, have it in his power to diſappoint 
her of her jus relidte, the equivalent allowed her by the law. On 
the other hand, it would be unfair, where the original domicil 
was in England, and the new one in Scotland, that the huſband's 
eſtate ſhould be ſubject to the jus relictæ, while no communion of 
goods had previouſly taken place. 

The right to legitim depends on principles entirely different 
from thoſe which regulate the jus relictc. The former has no re- 
ference to any contract, either expreſs or implied, but is entirely 
a queſtion of ſucceſſion, and conſequently regulated by the law of 
the father's domicil at his death. | 

The marriage-articles are to be conſidered as a declaration by 
the parties, how far they wiſhed their rights to be different from 
thoſe conſtituted by the law of the place where they were then domi- 
ciled. They are framed upon the ſuppoſition, that the wife would 
otherwiſe have had nothing. h 

Even if they had been entered into in Scotland, they would 
have cut off the us relictæ, upon the general preſumption, that con- 
ventional ſuperſede legal proviſions ; 24th February 1763, Mac- 
donald againit Mackinnon ; 28th November 1787, Dalton againſt 


Riddell. 
5 N The 
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The Lord Ordinary having conſidered the contract of mar- 
riage, by which Mrs Hog was provided only to an annuity out 
« of tenements to be purchaſed with a part of her own for- 
„ tune, but had no proviſion made to her out of her huſband's 
« eſtate; found, That the claim of Mrs Hog's repreſentatives is 
*© notexcluded by her contract of marriage with her huſband, &c.; 
but found, That when parties marry in one country, and after- 
„ wards remove to another, in which the legal rights of married 
„ perſons are different, the change of domicil ought not to ope- 
rate any change on any of the rights pre-eſtabliſhed in them in 
the country in which they married; and that all thoſe rights 
*« ought to be preſerved and enforced by the law of the country 
to which they have removed, unleſs they be incompatible with 
* the religion and morality of that country „and therefore repel- 


led the claim. 


Both parties reclaimed and a hearing in preſence was ordered. 
When the cauſe was adviſed, a diverſity of opinion took place; 
but a majority of the Court thought, that there was no occaſion 
to determine what might be the effect of a change of domicil 
where there was no contract of marriage. The queſtion here is, 
(it was obſerved), What was the underſtanding of parties in fra- 
ming the marriage- articles? Both were domiciled in England, 


where the rights of huſband and wife are accurately defined; the 


marriage-articles were meant to fix the amount of the wite's claim 
on the perſonal eſtate of her huſband, and there could be no view 
to other claims which were not there provided for, and which 
probably were unknown to th: parties and their men of buſineſs, 


The marriage-articles, indeed, contain, what, 


in the circumſtan- 


ces of the parties at the time, was a very rational proviſion for 


Mrs Hog. 
The Lords “ repelled” the claim. 


A ROLE petition was (7th July) refuſed without an- 


{wers. 


Lord Ordinary, Dreghcrn. AR. Solicitor-General Blair, Jo. Clerk, 
Alt. Dean of Faculty Eiſtine, Gro. Ferguſſon, M. Roſs, Honyman. 


Clerk, Sinclair. 


D. D. 
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Ne CLXXVII. June 17. 1795. 


MANSFIELD, RAMSAY, and Company, and BAILLIE, PO- 
COCK, and Company. 


AGAINST 


SMITH, WRIGHT, and GRAY. 


FoRUM ComMPETENS.— MULTIPLE-POINDING.—An arreſtment upon a 
ſummons of conſtitution, without a previous arreſiment juriſdictionis 
fundaudæ gratia, found to be a legal intereſt in a proceſs of multiple- 


poinding already in dependence, for the diftribution of moveable effefts 
belonging to a foreigner. 


PRoc Ess, MULT!PLE-POINDING.— When a ſummons of conflitution and 
arreſtment on it have deen produced as an intereſt in a multiple-poind- 
ing, and an interlocutor has been pronounced, preferring the claimant, 
within year and day fram the execution of the ſummons, it is not neceſ- 
ſary that the ſummons jhould be called in Court, | 


CoMPENSATION, RETENTION.,—BANKRUPT.—The clerk of a Com- 
pany, which was inſolvent, but not legally bankrupt, having ſold their 
effects and put the price into the hands of a banker, in conſequence of a 
previous concert with him, on an account in his own name, © for the 
&« creditors of the Company,“ the banker was found entitled to retain, 
for a debt due to himſelf, ſuch a portion of the fund in medio as would 
have fallen to his ſhare, if it had been divided among the whole cre- 
ditors of the Company in proportion to the amount of their debts ; but 
other creditors were preferred according to the priority of their dili- 
Fences. 


Ames KING, Joſeph King, and Anthony Charleton, were en- 
[| gaged in a pottery concern at Newcaſtle, under the firm of 
James King and Company. They had likewiſe a warehouſe at 
Leith, which was managed by a clerk. . 

In 1786 the Company became inſolvent; and commiſſions of 
bankruptcy were iſſued againſt the Meſſrs Kings as individuals, 
but none againſt Charleton, or againſt the Company, 

Upon this their manager at Leith, finding it impoſlible to carry 
on the buſineſs of the Company, applied for advice to Mansfield, 
Ramſay, and Compauy, bankers in Edinburgh, who were creditors 
of the Company to a large amount, By their advice he ed 

goods 
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goods on hand, and lodged the price (amounting to above L. 200) 
with them, upon an account, in his own name,“ for the creditors 
we. James King, and Company.” 

In 1789, ſome Engliſh creditors of the Company raiſed a mul- 
tiple-poinding, in the name of Mansfield, Ramſay, and Company, 
for the diſtribution of the ſum in their hands. Appearance was 
made for the aſſignee under the commiſſion of bankruptcy, and 
for various Engliſh creditors. 

Smith, Wright, and Gray, bankers in London, were creditors of 
the Company, in a bill for L. 120. In September 1790 they exe- 
cuted a ſummons for payment of this bill; and upon its depen- 
dence uſed an arreſtment in the hands of Mansfield, Ramſay, and 
Company. They then produced the ſummons and arreftment as 
their intereſt in the multiple-poinding. 

The ſummons of conſtitution was never called in Court. 

In January 1791 they obtained an interlocutor of the Lord Or- 
dinary, preferring them on the fund in medio. Some farther liti- 
gation enſued : But a decree of preference, in their favour, was 
extracted in 1792. 

Having then applied for payment to Mansfield, Ramſay, and 
Company, for whom no claim had been entered in the multiple— 
poinding, the latter brought a ſuſpenſion and reduction of the de- 
cree of preference. Upon which Baillie, Pocock, and Company, 
likewiſe creditors of James King and Company, for whom no ap- 
pearance had been made in the multiple-poinding, after ufing an 
arreſtment Juriſdlictionis fundande gratia, executed a ſummons of 
conſtitution, (which was called in Court, and a decree in abſence 
was obtained on it within a year from its date ); and upon its de- 
pendence an arreſtment in the hands of the purſuers of reduction; 
and upon this intereſt claimed to be preferred on the fund in 


medio. 
In ſupport of their claim, they, along with Mansfield, Ramſay, 


and . 


Pleaded : 1mo, James King and Company, having neither re- 
ſidence nor landed property in Scotland, the ſummons of conſti- 
tution executed againſt them, as out of the kingdom, by Smith, 
Wright, and Gray, and the intereſt founded on it, are void, as 
no arreſtment uriſdictionis fundande gratia was n executed 
againſt them. 

2do, The ſole object of an arreſtment upon a depending action, 
is to keep the ſubject in medio until it can be attached by diligence 
on the decree afterwards obtained in the action, upon dependence 
of which it was founded. As, however, the ſummons in the pre— 
ſent caſe was not called in Court within year and day from its exe- 
cution, no decree can ever be pronounced on it; and, conſequent- 
ly, the arreſtment of the defenders is ineffectual. And although 
an arreſtment is competent upon a liquid ground of debt, without 
a depending action, the arreſter is in no caſe entitled to a decree 
of preference or of forthcoming, until his document of debt be 
ſupported either by a previous decree of conſtitution, or at leaſt 


of regiſtration ; Stair, b. 3. t. I. § 36. 
Mansfield, 
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Mansfield, Ramſay, and Company. 


Pleaded : 3t19, If the fund in medio had been depoſited with the 
purſuers, without any qualification as to the terms on which they 
were to hold it, they would have been entitled to retain the whole 
in extinction of the debt due to themſelves. The Company, though 
inſolvent, were not made legally bankrupt ; and the tranſaction 
would not have been impeachable on the acts 1621 and 1696 ; and 
ſtill leſs on the head of actual fraud. Since, therefore, the qua- 
lification, in the terms of depoſitation, is the circumſtance which 
gives the other creditors of the Company any right to claim at 
all, they muſt allow it to be carried into full effect; and the pur- 
ſuers, if not entitled to hold the money in their hands, as truſ- 
tees for the whole creditors, muſt at leaſt be entitled to retain, for 
their own debt, the ſum which would have fallen to their ſhare, 
had all parties concerned been in the field. Their not being al- 
lowed to do ſo would be unreaſonable, as they could not attach, 
by diligence, a fund in their own poſſeſſion. 


Anſwered : 1mo, The ſole object of an arreſtment juriſdictionis 
fundande gratia, is to enſure, that the judgment pronounced in 
the ſubſequent action ſhall not be nugatory. It is, therefore, ne- 
ver required where the defender has a landed eſtate in Scotland, 
For the ſame reaſon, it was unneceſſary in the preſent caſe, where 
the multiple-poinding, by placing the fund in medio under the ju- 
riſdiction of the Court, had anticipated its effect. | 

240, Where the purpoſe of executing a ſummons is merely to 
produce it as an intereſt in a ranking of creditors, the production 
of it in the ranking is equivalent to its being called in Court. 
Beſides, the arreſtment might have proceeded on the bill itſelf, 
without a previous action ; and it would be hard that a pre- 
caution, which was not eſſential, ſhould be fatal to the dili— 
gence. | 

It is a miſtake to ſuppoſe, that a decree of conſtitution was at 
all neceſſary in the preſent caſe. The production of an executed 
ſummons and arreſtment gives a legal title to compete in a mul- 
tiple-poinding. There all parties intereſted are in the field, and 
have an opportunity of canvaſſing the juſtice of the claims pro- 
duced. The decree of preference is, therefore, to be confidered 
as a general decree of conſtitution for all concerned. To obhge 
each creditor to conſtitute his debt apart, would be multiplying 
judicial procedure to no purpoſe. 

3tio, It is admitted, that the Company was notoriouſly inſol- 
vent, and even that commiſſions of bankruptcy had been iſſued 
againſt two of the partners, before the fund in medio was lodged 
with the purſuers. It was therefore the duty of the Company to 
have kept their property in their own poſſeſſion, ſubject to the 
diligence of their creditors, leaving it to them to acquire pre- 
ferences, according to their _—_— No truſt-right granted by 
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the Company would have been effectual againſt non-acceding 
creditors; and the powers of their clerk were ſtill more li— 
mited. If he found it neceſſary to diſpoſe of the goods on 
hand, he ought to have lodged the price with a neutral banker. 
Since his acting otherwiſe was owing to the advice of Mansfield, 
Ramſay, and Company, they are not entitled, without having 
done any diligence to attach the ſubject, to retain any part of it for 
their own debt; and till leſs, by conſidering themſelves as truſtees 
for all concerned, to put the moſt ſupine on a footing with the 
moſt active creditor. If there is any hardſhip in their ſituation, they 
have themſelves to blame for it, If it was incompetent for them to 
have arreſted the funds in their own name, they might have aſ- 
ſigned their grounds of debt to a friend, who might have done fo 
for their behoof. | 

The Lord Ordinary found the expence of raiſing the original 
proceſs, and extracting the decree in it, a preferable burden on 
the fund in medio; © preferred Meſſrs Smith, Wright and Gray, 
* ſecunds loco, upon the funds in medio, for payment to them of the 
© two ſums of L. 120, and L. 25 Sterling *, with intereſt, in terms 
of the decree charged upon: Preferred William Crumlington 
* and Company, Meſſrs Walkers, Fiſhwick, and Company, tertio 
6 loco, upon the funds in medio, for payment to them of the ſums 
„ contained in the accounts produced for them T. And pre- 


“ ferred Baillie, Pocock, and Company, quarto loco, for payment 
„to them of the ſums contained in the decreet produced for 


fem.“ 
Upon adviſing a reclaiming petition, with anſwers, 


The Court were unanimouſly of opinion, that the proceſs of 
multiple-poinding ſuperſeded the neceſſity of an arreſtment zuri/- 
aiftionts fundandæ gratia, and that the decree of preference, produ— 
ced by the defenders, rendered it unneceſlary either to call the 
ſummons in Court, or to take a decree of conſtitution upon it ; but 
the Company not having been legally bankrupt at the time the mo- 
ney was lodged, and the tranſaction being fair and reaſonable, it 
was thought, that Meſſrs Mansfield, Ramſay, and Company, were 
entitled to a ratable proportion of the fund in medio. 


The Lords“ found, That Meſſrs Mansfield, Ramſay, and Com- 
* pany, are entitled to retain, out of the fund in their hands, a 
« proportion thereof, correſponding to their own debt, in computo 
& with the debts due to the whole other creditors of the bank- 
“ rupts ; preferred Baillie, Pocock, and Company, fertio loco, ac- 
«* cording to che date of their arreſtments: Found Meſſrs Crum- 
„ lington and Company, and Meſſrs Walkers, Fiſhwick and Com- 

6 cc pany, 


* This laſt ſum was the amount of the expences awarded them in the original action. 


+ Theſe two Companies were ranked in thꝭ ſame order in the decr-2 of multiple poind- 
ing. upon production of accounts againſt the Company,; but they had done no diligence 
agaiuſt the ſubject, : 
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< pany, are only entitled to be ranked on the remainder of the 
funds, part paſſu with Mansfield, Ramſay, and Company, for the 
« balance of their debt, and any other creditors of the bankrupt 
« who have uſed no arreſtments : And with theſe variations, ad- 
* hered to the interlocutor reclaimed againſt, and refuſed the de- 
* ſire of the petition; and remitted to the Lord Juſtice-Clerk 
„Ordinary to apply this interlocutor, ſo far as to aſcertain the 
* amount of the proper debts due to Meſſrs Mansfield, Ramſay 
* and Company, and the amount of the debts due to the whole 
other creditors of the bankrupts.”” 


Lord Ordinary, Juſtice- Clerk. Act. Dean of Faculty Erſkine. Alt. Solicitor- 
General Blair, D, Douglas. Clerk, Gordon. 


D. D. 


Ne CLXXVIII. June 17. 1795. 
Dr JAMES EFLENT 


AGAINST 


The TRUSTEES of David Alexander. 


PRESUMPTION. —The preſumption, that the fees of phyſicians are inſtant- 
ly paid, does not hold, where it is not the practice of the place to pay 
them immediately, and where the phyſician ſupplies the patient with 
medicines, an account for which is due at his death. 


Ames FLINT, a regularly graduated phy fician, attended David 
Alexander, of St Andrew's, and ſupplied him with medicines, 
during an illneſs, which laſted two years, and which terminated in 
his death. _ | 
Dr Flint afterwards brought an action before the Commiſſary 
of the diſtrict, againſt the truſtees of the deceaſed, in which he 
claimed, not only payment of his account for medicines, but fees 
for his attendance during the whole of that period. 
The purſuer ſtated, and it was not denied by the defenders, 
that it is the uniform practice in St Andrew's for the phyſician 


to furnith medicines, and to receive neither payment for them, 
| nor 
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nor any fees for attendance, until the termination of the diſ- 
eaſe, when both are regularly diſcharged ; and that upon this 
footing, the purſuer himſelf had practiſed there during a period 


of twenty-five years. 


The Commiſſary gave judgment againſt the defenders. 
A bill of advocation having been paſled, the defenders 


Pleaded : It is a ſettled point, that phyſicians are not entitled 
to make any charge for attendance againſt the repreſentatives 
of a patient, except for the 60 days immediately preceding his 
death; 7th February 1755, Park againſt the Repreſentatives of 
Langlands. If this rule did not apply where the ſame perſon 
practiſed as ſurgeon and apothecary, as well as phyſician, it never 
would have been eſtabliſhed, as, it 1s believed, the complete ſepa- 
ration of theſe profeſſions is but of modern date. 


Anſwered : The general rule founded on by the defenders is a 
very proper one, wherever the profeſſions of phyſician, and ſur- 
geon and apothecary, are kept diſtin from each other, and the 
phyſicians are paid for their attendance at the time it is given, 
run no accounts with their patients, and give no diſcharges for 
their fees : But its application would be extremely unjuſt in a caſe 
like the preſent, where a mode, oppoſite in every reſpect, is adopt- 
ed. | 
The general rule proceeds on the preſumption, that fees for at- 
tendance have been already paid ; and, like other legal preſump- 
tions, (Dict. v. Preſumption), it muſt yield to a poſitive proof of 
the contrary ; 15th June 1781, Hamilton againſt Gibſons. The ac- 


count of medicines remaining unpaid, affords, of itſelf, concluſive 


evidence that the claim for attendance 1s equally well founded. 
The Lord Ordinary © reſtricted the purſuer's claim for hono- 
{© raries to 60 days previous to Mr Alexander's death.“ | 
The Court, however, upon adviſing a reclaiming petition, with 
anſwers, were clearly of opinion, that, in the circumſtances of this 
caſe, the purſuer was entitled to make a reaſonable charge for at- 
tendance during the whole period of Alexander's illneſs; and gave 


judgment accordingly “. 


Lord Ordinary, Stonefield. Act. Soltcitor-General Blair; Monypenny. Alt. Dean of 
Faculty Erſkine ; Inglis. Menzies, Clerk. 


D. D. 


Of the ſame dare, the Court pronounced a fimilar judgment in an action brought by 
Dr Melville of St Andrew's againſt the ſame defenders. 


No, CLXXIX. 
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N* CLXXIX. June 20. 1795- 


JAMES COWAN, 


AGAINST 


WILLIAM KI 


BILL of ExCHANGE.—When a bill, payable a certain number of days 

_ after date, is proteſied for non-acceptance, the holder may raiſe ſum- 
mary diligence againſt the drawer for recourſe, before the term of 
payment, 


ILLIAM KEx, for value received, drew a bill in favour of 
Williamſon and Haig, for L. 50 Sterling, on Nixon, Hun- 
ter, and Nixon of London, dated roth March 1795, and payable 


go days after date. 
The bill was afterwards indorſed by Williamſon and Haig to 


Cowan and White, by them to James Cowan, and by him to Smith, 
Payne, and Smith, who, on the 28th April, — it for ac- 
ceptance, which being refuſed, they proteſted it againſt Nixon 
Hunter, and Nixon, for non- acceptance, and againſt the drawer 
and indorſers, for exchange, re- exchange, coſts, &c. and imme- 
diately returned it, with the proteſt, to James Cowan, who, on the 
23d May, gave Key, the drawer, a charge of horning upon it for 
payment, 


A bill of ſuſpenſion, preſented for Key, having been refuſed, he, 
in a reclaiming petition, 


Pleaded : Although the drawee ſhould refuſe to accept, the hold- 
er of the bill cannot have recourſe againſt the drawer till it be- 
comes due. It is not neceſſary, when a bill is made payable fo 
many days after date, that it ſhould be preſented for acceptance ; 
it is ſufficient to preſent it for payment on the laſt day of grace; 
and if not honoured then, to proteſt it for non-acceptance and 
non-payment ; Kilkerran voce Bills of Exchange, No. 23. 28th 
June 1749, Jamieſon againſt Gilleſpie. But, if a proteſt for non- 


acceptance veſted in. the holder a right of ſuch importance, as 
5 P that 
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that of immediate recourſe againſt the drawer and indorſers, it 
would 1n all caſes have been made indiſpenſable. 

Beſides, when an obligation is made preſtable on a particular 
day, as in the preſent caſe, the day is held to be adjected in fa- 
vour of the debtor, and the creditor cannot demand performance 


till it arrive. 


Anſwered: The drawer of a bill undertakes that it ſhall be ac- 
cepted whenever it is preſented for that purpoſe; Bayley on 
Bills of Exchange, p. 1t. If this, therefore, is refuſed, there 
is a failure in his obligation which ſubjects him to immediate 
recourſe. Accordingly, where acceptance 1s refuſed, ſumma- 
ry diligence, before the day of payment, 1s declared competent 
againſt the drawer and former indorſers ; 168 r, c. 29, 1772, c. 72. 
See alſo Forbes on Bills of Exchange, p. 177, and 178. The law 
of England, alſo, in this caſe, gives immediate recourſe ro the 


holder of the bill, Bayley, p. 42; Lovelaſs on Bills of Exchange, 
p- 67. | 


The Lords were cleatly of opinion, that the charge was au- 
l by the ſtatutes 1681 and 1772, and unanimouſly * ad- 
© hered.” A 


Lord Ordinary, Metbven. For the Charger, Cullen. Alt. V. Robertſon. 
Hume, Clerk. : 


. D. 
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N*CLXXX. Fune 20. 1795. 
ALEXANDER JACK, 


AGAINST 


The Earl of KELLIE. 


REmoviNG.—4 is ſufficient for the tenant of a houſe in Edinburgh to 
intimate to the landlord his intention of removing forty days before 
Whitſunday. 


Me PrreAixx had for many years poſſeſſed a houſe in the 
Canongate of Edinburgh, belonging to Alexander Jack, for 
which ſhe paid rent at Whitſunday and Martinmas. | 

She died on the 23d February 1794; and next day the agent for 
the Earl of Kellie, her repreſentative, intimated to the landlord 
his intention of giving up poſſeſſion of the houſe at the enſuing 
Whitſunday. Alexander Jack infiſted, that as warning of an in- 
tention to remove had not been given at Candlemas, the Earl was 
liable for the rent of the next year; and a bill of ſuſpenſion, pre- 
ſented by his Lordſhip, having been refuſed, he, in a reclaim- 
ing petition, | 


Pleaded : It is a ſettled point, that a landlord within burgh may 
remove his tenant upon giving him warning forty days before 
the term of removal; Stair, b. 2. tit. 9. $40. 3 Bankton, vol. ii. 
p. 109. {52.3 Erſkine, b. 2. tit. 6. $47. By the ſame rule, it muſt 
be competent to the tenant to leave the poſſeſſion upon giving the 
like notice to the proprietor. It is indeed common for tenants 
to pay the rent due at Martinmas at the Candlemas follow- 
ing, and for the parties then to ſettle as to the poſſeſſion for the 
enſuing year; but the landlord, in the preſent caſe, had no rent to 
receive at that term, and had no communication with his tenant. 


Anſwered : It is the uniform practice in Edinburgh and its ſub- 
urbs, for the tenant who means to remove at Whitſunday to give 
intimation to the landlord at the Candlemas preceding, and for 
the landlord to give fimilar warning when he means to reſume 
poſſeſſion of his property. Accordingly, it 1s immediately after 
that term that houſes let to moſt advantage ; and it becomes a 
fair preſumption, when no intimation of an intention to change 
is given on either fide, that the contract is renewed for another 
year. In ſuch caſes, therefore, there can be no room for apply- 

Ing 
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ing the general rule of law with regard to warnings ; and leaſt of 
all in the preſent caſe, where, from the tenant's long continuance 
in poſſeſſion, the landlord had no reaſon to preſume, and it can- 
not be pretended that the tenant had formed, an intention of re- 
moving. 


The Lords, upon adviſing the petition, with anſwers, being of 
opinion that the notice was ſufficient, remitted to the Lord Ordi- 


nary to paſs the bill of ſuſpenſion. 
Lord Ordinary, Dreghorn. For the Suſpender, Rolland. Alt. Forſyth 
D. D, 


No CLXXXI. | July 3. 1795- 


WILLIAM KEITH, Truftee for the Creditors of Thomas An- 
derſon, 


AGAINST 


JAMES THOMSON and SON. 


PERICULUM.—INSURANCE.—An underwriter having become bankrupt 
while certain riſks were in dependence, the premiums for which had 
not been then paid by the inſured ; and the broker, at whoſe office theſe 
riſks had been undertaken, having, of his own accord, reaſſured them 
for behoof of all concerned, at a lower rate than that originally ſti- 
pulated, he was found entitled, in accounting with the creditors of the 
original underwriter, to ſet of the ſecond premiums in compenſation 
of the firſt, payment of which he bad by that time received from the 
inſured, and to be debtor to the creditors only for the balance. 


PON the bankruptcy of Thomas Anderſon, there were po- 

licies of infurance underwritten by him to the extent of 

L. 1020, at the office of James Thomſon and Son, inſurance- bro- 
kers in Edinburgh, the riſks of which were undetermined. 

No part of the premiums upon theſe riſks, amounting to L. 36, 
178. 5d. was received by James Thomſon and Son, from the in- 
ſured, for ſeveral months afterwards. | 

Immediately on Anderſon's bankruptcy, James Thomſon and 
Son, without conſulting either his creditors or the inſured, open- 
ed, © for behoof of the inſured in ſaid policies, and all others 
© concerned,“ a policy for covering the ſame riſks, which was 
filled up for the premium of L. 30: 13: 4. | 

The loſs upon theſe riſks, which was L. 75, was paid by the ſe- 
cond inſurer, 


Anderſon's 
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Anderſon's creditors have as yet drawn only 2s. a-pound of 
the ſums due them. 

James Thomſon and Son were accuſtomed to charge the un- 
derwriter, upon the grofs amount of the premiums, 5 per cent. 
of brokerage ; 23 per cent. for commiſſion; and, 2+ per cent. for 
guaranteeing the premium. jb 

In an action brought by the truſtee for Anderſon's creditors 
againſt James Thomſon and Son, they gave credit for L. 36, 
178. 5d. the amount of the original premiums, which they had 
by that time received from the inſured ; and, on the other hand, 
they took credit for the L. 30: 13: 4, which they themſelves had 
paid to the ſecond inſurer. The purſuer 


Objefted : The preſumption of law is, that the premium is in poſ- 
ſeſſion of the broker, for behoof of the underwriter at the ſigning, 
of the policy, which, according to common ſtyle, contains a diſ- 
charge from the latter to the inſured for payment of it. The bro- 
ker, indeed, does not immediately pay it over to the underwriter; 
but ſo much is it underſtood to be at the riſk of the former, that 
at the annual ſettlement of accounts which takes place between 
them, he gives the underwriter credit for it, even although he 
ſhould not have recovered it from the inſured. And accordingly 
the charge made by him correſponds to the riſk he undertakes. 
The amount of the original premiums, therefore, in the preſent 
caſe, was juſt ſo much money due by the defenders to Anderſon at 
his bankruptcy, and they had no right to diſpoſe of it afterwards, 
without expreſs authority from his creditors. _ 

But farther, the tranſaction in queſtion was both illegal in it- 
ſelf, and detrimental to the creditors. The ſecond inſurance muſt 
either have been made for behoof of Anderſon and his creditors, 
or for behoof of the inſured. If for behoof of the former, it was 
what is called a re-aſſurance, which by 19th Geo. II. c. 37. F 4. is 
lawful only when the inſurer becomes bankrupt, or dies, and can be 
made only by himſelf, “ his executors, adminiſtrators or aſſigns ;” 
none of which characters belonged to the defenders. If, on the 
other hand, the ſecond infurance was for behoof of the inſured, 
or, in other words, was a double inſurance, the premium muſt be 
paid by the inſured. If no ſecond inſurance had been made, the 
creditors would have received full payment of the original pre- 
mium from the broker, and the inſured would have ranked as or- 
dinary creditors for the loſs ſuſtained by them and as Anderſon's 
funds have yielded only 2s. a-pound, for L. 75 they would have 
drawn only L. 7, 10s. ; ſo that the creditors loſe above L. 20 by the 
tranſaction, while a partial preference is given to the inſured, 


Anſwered : In inſurance, as in all mutual contracts, one party 


cannot demand performance, without being himſelf ready to exe- 
cute the counterpart of the obligation: and therefore, as the pre- 
mium is the conſideration paid. for the riſk undertaken by the un- 
derwriter, if, in conſequence of a change in the. deftination of 
the veſſel, the policy is yacated ; or if, from the bankruptcy of 


5 the 
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the underwriter, he is unable to indemnify for the loſs, the inſured 
muſt be entitled to recover the premium, if paid, and to retain it, 
it ſtill in his own poſſeſſion. The obligation of the broker to 
guarantee the payment of it, holds only where the underwriter 
is himſelf in titulo to demand it from the inſured. 

By the practice of Edinburgh, the inſured do not pay the pre- 
mium till the riſk be determined. Any argument to the contrary, 
drawn from the words of ſtyle employed in the policy, (which are 
very inaccurate), muſt yield to the fact; and, accordingly, it has 
been found, that if the underwriter, in the meantime, become in- 
ſolvent, the inſured are entitled to inſure anew, and retain the ori- 


ginal premium; 28th June 1785, Creditors of Elliot. By the 


practice of England, the premium 1s paid at the figning of the 
policy, and therefore, there can be no queſtion of retention in that 
country: But, preciſely on the ſame principle, the inſured are en- 
titled to rank for the premium; Weſkett voce Inſurer, F 6.; 
Magens, vol. i. p. 83. 94.; Park, p. 371. and the ſame is the law 
of other mercantile countries; Weſkett voce Bankrupt ; Magens, 
vol. ii. p. 137. 233. 272. In England, too, before the 19th of 
Geo. II. c. 32, the inſured could in no caſe rank on the eſtate 
of an underwriter for a loſs ariſing after the date of his bankrupt- 
cy; but they were entitled to rank for the premium which they 
had previouſly paid ; and if it had not been paid, it cannot be 
ſuppoſed that they were obliged to throw it into a fund from which, 
the law allowed them to draw no dividend for their contingent 
loſs. | 
The preſent caſe is the ſame as if the ſecond inſurance had been 
made by the inſured themſelves, (which would clearly have been 
a legal tranſaction; Magens, vol. i. p. 94; Park, p. 276.), with 
this difference, that the creditors have been allowed the difference 
between the two premiums, which, however, they owe to the ac- 
quieſcence of the inſured. | 

If no ſecond inſurance had been made, the inſured would have 
been entitled to retain the premium as a partial ſecurity for the 
contingent loſs upon L. 1020, and have ranked for the balance; 
and as the loſs turned out to be L. 75, they would have had the 
ſame right of retention which they claim at preſent, and yet been 
entitled to draw a dividend for about L. 40. 


The Lord Ordinary found, © That the premiums of the firſt in- 


“ ſurance in queſtion were unpaid, in the hands of the inſured, at 
* the period of Anderſon's bankruptcy. Found, That after his 
„bankruptcy, and when he was unable tg make good the loſs, if 
* any ſhould be ſuſtained, it was not competent either for him or 
the truſtee, to make good the premiums againſt the inſured : 
And, in reſpect that the defenders debit themſelves with the pre- 
* miums for the firſt inſurances, and which are greater than the 
„ premiums for the ſecond inſurances, found, That when they 


take credit for the premiums paid for the ſecond inſurances, no 


« injuſtice is thereby done to Anderſon and his creditors : And, 
therefore, 
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© therefore, upon the whole, found, That they are entitled to re- 


* tain, out of the ſum in their hands, the premiums paid for the 
« ſecond inſurances.” 


The Lords, upon adviſing a reclaiming petition and anſwers, 
% adhered.” | | 


Lord Ordinary, Fu/tice-Clerk. Act. Tait. Alt: John Clerk. 
Home, Clerk. 


D, D. 


No CLXXXII. July 8. 1795. 
WILLIAM KFITH, Truſtee for the Creditors of John Sym; 


AGAINST 


JOHN MAXWEL I. 


BanxRUPT.—AR. 1696. c. 5.—The diſcharge of a back-bond, qualify- 
ing an abſolute diſpoſition, reduced upon the act 1696. 


N a ſettlement of accounts between Mr Conſtable and the 

late John Sym, writer to the Signet, his agent, there was a 

balance of L. 6000 againſt the latter, for which it was concert- 

ed, that he ſhould grant a bond to John Maxwell, one of Mr Con- 

ſtable's commiſſioners, which he accordingly did, on the 3d Decem- 
ber 1779. | 

Maxwell, a few days after, granted a back-bond to Mr Conſta- 
ble, declaring, that the bond, though ex facie ſimply in his favour, 
was truly granted to him in truſt for Mr Conſtable. 

And on the ſame 3d December 1779, Sym likewiſe granted an 
abſolute and irredeemable diſpoſition of the lands of Barncailzie, 
and others, to Maxwell; who, on the other hand, on the 6th of 
that month, granted a back-bond to Sym, declaring, that the 
diſpoſition was granted only in ſecurity of the bond for L. 6000, 
and therefore he obliged himſelf, whenever it was paid, to rediſ- 
pone the lands to Sym. 


Maxwell 
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Maxwell was infeft on the diſpoſition, 17th February 1781; and 
his ſeiſin recorded 19th April thereafter. But Sym, till his death, 
remained in poſſeſſion of the houſe and parks of Barncailzie. 

Soon after this tranſaction, Sym's affairs fell into diſorder ; 
and on 12th June 1781, he was obliged to retire to the ſanc- 
tuary. 

—_ this, one of his creditors brought a reduction of the diſ- 
poſition and infeftment in favour of Maxwell; and in this pro- 
ceſs, in which the purſuers ultimately failed, the back-bond, grant- 
ed by Maxwell was produced, and the whole tranſaction laid 
open. 

"The whole debts on which the diligence againſt Sym had pro- 
ceeded were afterwards paid, and he continued till his death 
to do buſineſs on a narrow ſcale, but he was never again ſol- 
vent. 

Maxwell having, on 316 December 1788, become cautioner for 
Sym in a caſh- account for L. 500, the latter, of the ſame date, exe- 
cuted in his favour a bond of relief, in which he narrated the diſpo- 
fition granted by him to Maxwell, and the back-bond he had re- 
ceived from him ; and declared, that the ſaid diſpoſition ſhould 
ſubſiſt not only-in ſecurity to Mr Conſtable of his debt of L. 6000, 
but alſo in ſecurity to Maxwell himſelf, for the conſequences of 
his cautionary obligation ; and to that extent, he diſcharged the 
back-bond. 

Maxwell having, after Sym's death, paid a large balance due 
on the caſh-account, he claimed a preference for it over the ſub- 
jects contained in Sym's diſpoſition, in virtue of the reſtriction 
of his own back-bond. 

The truſtee for Sym's creditors brought a bes of his ſe- 
curity on the act 1696 c. 5. , Becauſe the reſtriction of the 
back-bond was obtained ſeveral years after Sym had been ren- 
dered bankrupt ; 2dly, Becauſe it was granted in ſecurity of a fu- 
ture debt. 


In defence, Maxwell 


Pleaded : Sym's bond of relief being of the ſame date with 
the bond of credit, the defender's debt is a novum debitum, to which 
the act 1696 does not apply. 

Neither does his ſecurity fall under that ſtatute, as being for 
a debt to be contracted in future, It ariſes from an abſolute diſ- 
poſition, qualified by a back-bond ; and ſecurities, although for 
future debts, when taken in that ſhape, are not affected by it; 
16ch February 1782, Riddel againſt Creditors of Nibblie. 

Beſides, it is not the diſpoſition and infeftment which is now - 
ſought to be reduced, but the reſtriction of the defender's back-bond, 
which being a perſonal deed, iu no ſhape falls under the act 1699, 
the enactments of which are directed only againſt infeftments in 
ſecurity of future debts. 

Anſwered : 
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Anſwered : An abſolute diſpoſition, qualified by a back-bond, is 
ſupported ; becauſe, ex facie of the records, the diſponer is wholly 
diveſted of the property, and no creditor will contract with him 
on the faith of it. But this will not hold in the preſent caſe 
where Sym was not only allowed to remain in the houſe of Barn- 
cailzie, but where the back-bond, before the defender obtained 
the reſtriction of it, had been judicially produced, which made it 
publicly known that the lands were held in ſecurity only for a 
ſpecific debt of L. 6000, and that the reverſionary value, ſtill be- 
longing to Sym himſelf, was conſequently a fund on which his 
creditors might rely for payment, 

Beſides,” as the defender originally held the infeftment ſolely 
in truſt for Mr Conſtable, he could not invert the nature of his 
right, ſo as to make it a ſecurity for a private debt of his own, to 
the prejudice of Sym's other creditors, eſpecially after his bank- 
ruptcy, as from that time he was not entitled to give partial pre- 
ferences. 


Replied : As the diſpoſition and infeftment were ſuſtained in 
the proceſs where the reſtriction of the back-bond was produced, 
the defender, ſo far from conceiving himſelf to be put ia mala fide 
by it, was confirmed in the belief that he was ſafe in accepting the 
ſecurity which that right afforded. If Sym's other creditors diſ- 
covered his revertionary intereſt by means of that action, they 
ought, if they counted upon it, to have immediately ſecured it, 
by inhibiting Sym, or adjudging the back-bond. 

Neither will it avail the purſuer, that the infeftment was ori- 
ginally granted only in ſecurity of a debt due to Mr Conſtable. 
The defender, from the beginning, had an unqualified feudal 
right to the lands in his perſon. Mr Conſtable's intereſt was ſe- 
cured by a ſeparate back-bond from him, which he might have 
deſtroyed without the conſent of Sym or his creditors. Sym 
might have ſold the lands to the defender; and if he had done 
ſo, the ſale would have been completed by a ſimple diſcharge of 
the back-bond. And if a total diſcharge of it would have effec- 
tually veſted him with the full property, the diſcharge which 
he obtained, muſt give him an effectual right, correſponding to 
its extent. 


The Lord Ordinary, © in reſpe& that the bond of relief 1788, 
« diſcharging, pro tanto, the former back-bond, was granted unico 
4 contextu with the bond of credit for L. 500 to Sir William For— 
« bes and Company, found, That the foreſaid deed 1s not ſtruck at 
« by the firſt clauſe in the ſtatute 1696; and in reſpect that the deed 
« 24 December 1779, is, ex facie, an abſolute and irredeemable 
« diſpoſition of the lands, but qualified by a relative back-bond, 
« found, That that diſpoſition and infeftment does not fall under 
« the ſecond clauſe of the ſtatute 1696, but muſt ſubſiſt in favour 
« of Mr Maxwell, until he is relieved of his engagements for Mr 
« Sym, whether prior or poſterior to the date of the infeftment ; 
© and, therefore, upon the whole, aſſoilzied Mr Maxwell from 


the reduction.“ 


5 R On 
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On conſidering a reclaiming petition and anſwers, the Court, 
thinking the caſe attended with difficulty, ordered memorials. 


When the cauſe came to be adviſed, it was 


Obſerved on the Bench: After the judicial production of the 
back-bond, it was juſt as well known to Sym's other creditors, 
that the diſpoſition was granted ſolely for the purpoſe of ſecuring 
Mr Conſtable's debt, as if a clauſe to that purpoſe had appeared 
in gremio of it. From thenceforward, therefore, the diſpoſition 
is to be conſidered in no other light than as a ſecurity ; and, con- 
ſequently, Mr Conſtable himſelf could not have covered, by 
means of it, any future advances he might have made to Sym, 
and far leſs could the defender, whoſe only intereſt in the diſpoſi- 
tion was in the character of Mr Conſtable's truſtee. The reſtriction 
of the back-bond, therefore, falls to be reduced, and that without 
at all infringing on the doctrine fixed by the caſe of Riddel 
againſt Nibblie. | | 


The Court, accordingly, by a conſiderable majority, © reduced, 
&* decerned, and declared in terms of the libel, in ſo far as re- 
e ſpects the ſecurity therein mentioned, granted in favour of John 
« Maxwell.” 


And on adviſing a reclaiming petition and anſwers, they unani- 
mouſly *© adhered.” 


% 


Lord Ordinary, Juſtice-Clerk. Act. Rolland, Hay, Max well. A orriſon. 
Alt. Geo. Ferguſſon, Mat. Roſs. Clerk, Pringle. | 


R. D. 


DECISIONS 


COURT OF SESSION. 


Neo CLXXXIII. 5 November 13. 1795. 
JEAN ANDERSON and her Children, 


AGAINST 


JOHN FULLERTON and others. 


PROOF.—A holograph letter diſcovered in a gentleman's repoſitories at 
his death, in which he declared himſelf the huſband of his houſekeeper, 
who had long cohabited with and born children to him, found not to 
be ſufficient evidence of marriage. 


EAN ANDERSON lived with Mr George Fullerton many 
years as his houſekeeper. During that period ſhe bore chil- 
dren to him, ſome of whom ſurvived him. The children and their 
mother were treated by Mr Fullerton with much kindneſs and af- 
fection. The latter had the complete direction of his family; 
ſat in the room and at table with him, even when there were ſtran- 
gers preſent, and occaſionally rode out in the carriage along with 
him ; but ſhe uniformly went by the name of Mrs Anderſon. The 
children not only received the ſame marks of attention with their 
mother, but were allowed to aſſume their father's name, and ſome- 
times viſited along with him. | 
Mr Fullerton was taken ſuddenly ill, and became inſenſible on 
the 19th April 1791, and died on the morning of the 21ſt. His 
repoſitories were immediately ſealed up. The keys were left with 


Mrs Anderſon, who had had poſſeſſion of them during Mr Fullerton's 
58 illneſs, 
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illneſs, and one of the ſervants obſerved her open his deſk in the 
courſe of it. 

In the interval between his being taken ill and the opening of 
his repoſitories after the funeral, Mrs Anderſon mentioned to ſe- 
veral of her friends, that there would be found in Mr Fullerton's 
deſk, along with ſome bonds of proviſion to the children, a letter, 
in which he declared himſelf to be her lawful huſband ; ſhe fur- 
ther told them, that, after writing that letter, Mr Fullerton gave 
it her to read; and that after doing ſo, and declaring herſelf 
ſatisfied, ſhe had, at his deſire, put it in the place deſcribed by 


her. 
The following letter, holograph of Mr Fullerton, was accord- 


ingly found in his deſk : 
« Cuſtombonſe, Leith, 16th April 1791. 
“ My dear Jean Anderſon, 


« As you and I have cohabited together as man and wife for 
« upwards of twenty years, (though pride and connections pre- 
*« vented my declaring to the world that you was my wife), yet, 
© on account of your unſpeakable attention to my health, and in- 
« tereſt in my family affairs; and, above all, the love I bear to 
« you and the three children you have born to me, viz. Margaret, 
“ Tean, and Maria Fullertons, your and my daughters, I think it 
e a duty incumbent on me to ſubſcribe, what I truly am, My 


« dear Jean, your affectionate huſband. 
| * Geo. FULLERTON.” 


This letter was wrapt round a ſealed packet, marked, *© Not to 
ebe opened till after the deceaſe of George Fullerton.” The 
packet contained two bonds, (the one of them dated in 1785, the 
other in 1789), by which L. 1500 were provided to Mrs Anderſon 
in liferent, and his children by her in fee. In theſe bonds ſhe 
was deſcribed as his ſervant; and it was declared, that the pro- 
viſion then made for her ſhould not ſuperſede her claim for wages 
due to her at his death. The bonds likewiſe contained a nomi- 
nation of tutors and curators to the children. * 

Mrs Anderſon and her children having brought a declarator of 
marriage and legitimacy againſt John Fullerton and others, the 
heirs at law of Mr Fullerton, a proof was led; the import of 
which has been already ſtated. | 

The Commiſſaries at firſt ſuſtained the marriage; but they af- 
terwards gave judgment in favour of the defenders; and a bill 
of advocation having been preſented, the Lord Ordinary ordered 


informations, in which the purſuers 


Pleaded : To conſtitute a marriage by the law of Scotland, all 
that is required is evidence of the deliberate conſent of parties, to 
enter de pre/enti into that connection; Stair, b. 1. tit. 4. $6. ; Er- 
ſkine, b. 1. tit. 6. H 2. 4. 5. 6. This conſent may be implied from 

their 
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their conduct, and, with more ſecurity, it may be eſtabliſhed by 
an expreſs declaration made before witneſſes, or in writing; Bank- 
ton, b. 1. tit. 5. $ 24.3 3d March 1786, Inglis againſt Robertſon 
affirmed on appeal 14th February 1787. : 

As evidence of that conſent, in the preſent caſe, there is produ- 
ced a declaration in writing by Mr Fullerton, which may be con- 
ſidered either as an acknowledgment of a fact which had already 
taken place, or as conſtituting the matrimonial conſent from its 
date; a conſent which the fituation of the parties makes it yer 
probable was then mutually declared. If Mr Fullerton had been 
alive, and made a ſimilar declaration before witneſſes, no further 
evidence could have been required, and it would have been irre- 
vocably binding on him. The letter was written by Mr Fullerton, 
after mature deliberation, for the expreſs purpoſe of affording ſuch 
evidence, in caſe the fact ſhould ever afterwards be diſputed. 

Further, the letter was not only communicated to the perſon 
to whom it was addreſſed, but in effect delivered to and accepted 
of by her; indeed, the delivery of it is, independently of other 
circumſtances, implied from its being found in the deſk of Mr 
Fullerton, to whom, as her huſband, the cuſtody of all deeds in 
which ſhe was intereſted naturally belonged. 


Anſwered - The letter in queſtion cannot be founded on as an 
acknowledgment of a marriage already conſtituted, becauſe, in 
that view, it is contradicted by the whole circumſtances of the 
caſe, from which it is evident that no marriage had previouſly 
taken place; and indeed the terms of the letter ſhew the-convic- 
tion of the granter, that the execution of it was neceſſary to eſta- 
bliſh a marriage. | | 

Nor is that writing, per /e, ſufficient to conſtitute a marriage, 
as that can only be done by the mutual act of the parties, where- 
as the letter in queſtion was binding upon neither. It was not 
binding on Mr Fullerton, becauſe, while it remained in his poſ- 
ſeſſion, it was completely at his diſpoſal, and afforded proof mere- 
ly of an intention not carried into execution during his life, and 
he certainly could not bequeath Mrs Anderſon the character of 
his wife as a legacy. On the other hand, there is as little evi- 
dence of her — Her knowledge of the exiſtence of the 
letter may have ariſen, not from a deliberate communication on 
his part, but from her having had acceſs to Mr Fullerton's re- 
poſitories during his laſt moments. Had ſhe known of it ſooner, 
or, at leaſt, had ſhe conſidered it as conſtituting a marriage, ſhe 
would have immediately mentioned it to her friends, and aſſumed 
Mr Fullerton's name, and the character of his wife. Its ever ha- 
ving been in her poſſeſſion reſts entirely upon her own averment, 
and is improbable in itſelf; becauſe, if it had been delivered to her, 
ſhe would have been too ſenſible of its importance ever to have 
given it up; and before ſhe can found on the letter being diſco- 
vered in Mr Fullerton's deſk as equivalent to being in her own 
poſſeſſion, ſhe muſt eſtabliſh, aliunde, that he was her huſband, : 

S, 


438 DECISIONS OF THE Ne CLXXXIII. 
As, therefore, ſhe had had no opportunity of declaring her 


acceptance of the letter, it would not have prevented her from 
marrying another perſon during Mr Fullerton's life; nor, had the 
preſent defenders found it for their intereſt to raiſe a declarator 
of marriage againſt her, and ſhe thought proper to oppole them, 
would it have entitled them to a judgment in their favour ; ſee 
18th November 1766, Johnſton; 1771, Wallace againſt Ballan- 
tyne*; and ſurely her adopting a different line of conduct fince 


Mr F ullerton's death cannot affect the queſtion. 


When the cauſe was adviſed, ſome of the Judges thought that 
the letter, when taken in conjunction with other circumſtances, 
afforded ſufficient evidence that a marriage had been conſtituted 
during the lifetime of Mr Fullerton. The woman's being in the 
knowledge of its execution, (it was ſaid), was equivalent to its 
being delivered to her; at any rate, as it was merely a decla- 
ration of a fact which had already taken place, delivery was not 
eſſential; and, even if conſidered as conſtituting a marriage de 
preſenti, her acceptance of it was to be preſumed. 


A great majority of the Court were of an oppoſite opini- 
on. As the law of Scotland (it was obſerved), requires no defi- 
nite form for the conſtitution of marriage, it becomes neceſſary 
to attend to the views of parties in each caſe. In the preſent caſe, 
Mr Fullerton meant to do what the law cannot ſanction: His 
pride prevented him from making Jean Anderſon his wife, but he 
wiſhed to bequeath to her the fatus of his widow, with a view to 
legitimate the children. While the letter, however, remained in 
his poſſeſſion, it was revocable, and was binding on neither party, 
and therefore it does not ſignify whether its execution was or was 
not communicated to Mrs Anderſon. 


The bill of advocation was refuſed, 
Lord Ordinary, Abercromby. Act. D. Cathcart, Inglis. Alt. M. Roſs. 


D. D. 


No CLXX XIV. 
Not yet collected. | | 
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N- CLXXXIV. November 17. 1795. 
Mrs JANE ANN DOUGAL, Executrix of Dr Dougal ; 


AGAINST 


JOHN GORDON. 


COMPENSATION. —RETENTION.—4 creditor holding a bond in conſe- 


quence of an aſſignation from his debtor, ex facie abſolute, is not obli- 
ged to reconvey it to the cedent, till be be repaid advances made by 
him to the latter, ſubſequent to the date of the aſſignation, although by 
a miſſive granted by him to the cedent of the ſame date with the afſig- 
nation, be declared it to have been granted only in ſecurity of certain 
debts then due to bim. 


INNOVATION. Does the renewal of a bill operate as a novatio debiti? 


Assi NATION. -I it ſufficient to intimate an aſſignation to the confiden- 
tial man of buſineſs of the debtor when he himſelf is abroad? 


Proos.—How far does the holograph acknowledgment of the intimation 
of an aſſignation prove its own date? 


R Dou aA, in 1789, granted to John Gordon, for value, two 
bills, one for L. 200, and the other for L. 145. He likewiſe 
accepted a bill payable to John Innes for L. 145, 18 8. 
In ſecurity of theſe bills Dr Dougal and his wife executed in 
favour of Mr Gordon, an aſſignation, ex facie abſolute, of a bond, 
due to them by Alexander Seton, for 3500 rix dollars of Sweden, 
equal to L.777 : 15 : 6 Sterling. | 
- Mr Seton, the debtor in the bond, was a Scotſman, but had lived 
chiefly in Sweden for many years before. He had, however, a 
confiderable eſtate in this country where he occaſionally reſided. 
Of the ſame date with the aſſignation, Mr Gordon granted a let- 
ter, acknowledging that he had received it in ſecurity of the debts 
above-mentioned. | 
The two bills granted by Dr Dougal ts Mr Gordon were after- 
wards twice renewed, and the intereſt and expence of ſtamps in- 
cluded in new bills. Theſe renewals took place on the 15th May 
1790, when the original bills fell due; and on the 22d November 
1790, when a further advance of L. 12 made by Mr Gordon to Mrs 
Dougal on the 6th Auguſt was included in them; and on the 2d 
December following, Mr Gordon advanced Dr Dougal a further 
fum of L. 12 Sterling. 
In July 1791, Dr Dougal died inſolvent. 
Upon the aſſignation there was the following note, holoagaph 
of John Dundas, writer to the Signet : 
TT 6th 
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6th December 1790. 


I hold this aſſignation intimated to me as agent for Alexander 


Seton of Preſton. 
| Joun DunDas. 


It appeared, that Mr Dundas, beſides managing Mr Seton's 
law affairs,. received and paid away large ſums on his account, 
and was in all reſpects his confidential man of buſineſs. He act- 
ed, however, without any written authority, while Mr Taylor in 
Linlithgow, Mr Seton's factor, who paid his rents to Mr Dundas, 
had a written commiſſion from him for managing his affairs, con- 
taining very ample powers, but which he had never exerciſed to 
any greater extent than as an ordinary factor in the country. 

It further appeared, that on 16th April 1790, Mr Dundas wrote 
Mr Seton, then in Sweden, informing him, that the bond had been 
aſſigned to Mr. Gordon; and Mr Seton having himſelf come to 
this country in autumn 1791, Mr Gordon, in October, wrote to Mr 
Dundas, expreſſing a wiſh, that Mr Seton would pay the bond at 
the following Martinmas. Mr Dundas on the 5th November anſ- 
wered, that Mr Seton would do ſo; and accordingly, in February 
1792, a diſcharge of it was made out by Mr Dundas, which was 
ſigned both by Mrs Dougal and Mr Gordon. 

Before payment, however, James Saunders, a creditor of Dr 
Dougal, brought an action againſt Mrs Dougal, libelling on the 
paſſive titles; and on 16th and 17th February 1792, he uſed an ar- 
reſtment on the dependence in the hands of Mr Seton and Mr 
Dundas, of part of the ſum contained in the bond. 

Mr Saunders fanied in inſtructing any paſſive title againſt Mrs 
Dougal, and only obtained a decree, againſt her cognitionts cauſa. 

Mrs Dougal, on the roth April 1792, got herſelf confirmed exe- 
cutrix of her huſband qua relict; but the inventories given up by 
her contained only ſome medicines and houſehold- furniture. 

Mr.Seton, in May 1792, brought a multiplepoinding, in which 
he called Mrs Dougal, and all the parties having intereſt in the 
bond. | | mee 1010 

Mr Gordon having, in May 1793, produced as his intereſt the 
bills above- mentioned, and his aſſignation, Mrs Dougal, as execu— 
trix of her huſband, and in behalf of his other creditors, 


Objefted : imo, Aſſignations muſt be intimated to the debtor 
perſonally, if within the kingdom, and edictally when he is abroad; 
Erſk. b. 1. tit. 6.4 14. The aſſignation in queſtion is therefore 
incomplete, from its not having been intimated to Mr Seton, the 
debtor in the bond, but merely to his agent Mr Dundas. 


It is true, Mr Dundas ſeems to have informed the debtor of the 
aſſignation, but this could not ſupply the want of actual intimation, 


which is eſſential to complete the right of the aſſignee. Private 


knowledge has not even the effect of putting the debtor in mala 


/ide to pay to the cedent; Fount. 12th March 1684, Caſtles; 
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Dict. vol. i. p. 65. Earl of Aberdeen againſt the Creditors of Mer- 
chiſton *. | 
 2dly, Although the note by Mr Dundas were to be held ſuffici- 
ent evidence of intimation, yet, as holograph writings do not 
prove their dates, it muſt be held to have been granted after the 
arreſtment uſed by Mr Saunders ; Dirlton, No. 201; Fount. 22d 
July 1708, Earl of Selkirk againſt Gray. 
3d4ly, Even admitting the aſſignation to have been in allreſpecs 
duly intimated at the date of Mr Dundas's acknowledgment, it 
would give no preference to Mr Gordon. It appears from his 
miſſive to Dr Dougal, that the aſſignation was granted to him in 
ſecurity of the bills which he and Mr Innes got from the Doctor 
in 1789. But by the ſubſequent renewal of theſe bills, there was a 
complete novation of the debt; and it is an eſtabliſhed rule of 
law, novatione legitime facta liberantur hypothece et pignus ; zoth June 
1752, Duke of Norfolk; beſides, in this caſe, a new debt of L. 12, 
and the bygone intereſt on the old bills, are included in theſe now 
founded on; ſo that there is here not merely a change of one ob- 
ligation for another, but a radical alteration in the nature and 
ſubſtance of the debt. 


Anſwered: 1ſt, The intimation of an aſſignation to the debtor's 
factor has been ſuſtained, even where the debtor was in this coun- 
try; Deciſion in Houſe of Peers, Earl of Aberdeen againſt Credi- 
tors of Merchiſton, and much more ought it to be ſo where he is 
abroad. Beſides, any ſtep taken by the aſſignee by which the debt- 
or is put in mala fide to pay the cedent, has the effe of completing 
his own right; Durie, 31ſt March 1624, Dunipace ; Stair, b. 3. t. 1. 
) 7. ; and the aſſignation was virtually intimated to Mr Seton by the 
ubſequent tranſactions. | 

2dly, The rule, that holograph writings do not prove their dates, 
admits of various exceptions}; - and, in particular, the holograph ac- 
knowledgment of an intimation has been repeatedly found proba- 
tive of its date ; Durie, 22d January 1630, Macgill againſt Hut- 
cheſon ; Dict. vol. i. p. 65. Earl of Aberdeen againſt Creditors of 
Merchiſton ; 23d November 1785, Newton and Company; beſides, 
the aſſignation was ſufficiently intimated by its production in this 
action, which is enough to ſecure Mr Gordon's preference, as the 
bond aſſigned has not yet been habilely attached by any compe- 
ting diligence ; for Mr Saunders's arreſtment is inept, as proceed- 
ing on an action againſt Mrs Dougal before her confirmation, and 
which, accordingly, reſulted in a decree cognitionts cauſa tantum ; 
Erſk. b. 3. t. 6. $8. ; Di. vol. i. p. 58. 

3dly, There was no novatio debits in this caſe. The original debt 
due by Dr Dougal ſtill remains unextinguiſhed, although the vouch- 
ers of it were changed for his accommodation. It is evident, that 
novation was not intended by either party; and the law is ſo far 
from preſuming it, that even an animus novandi is not ſufficient, un- 
leſs it be explicitly declared; Hoet, lib. 46. f. 2. 4, 5, 6.; iſt 
March 1781, Bank of Scotland againſt Bank of England; ad Auguſt 
1781,. Ranking of the Creditors of Cult; 25th February 1785, 


Rutherford ; 24th July 1785, Douglas, Heron and Company. 
Beſides, 


* This decifion was reverſed on appeal, 
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Beſides, although a novatio debiti had taken place, as the aſſigna- 
tion is ex facie abſolute, Mr Gordon would have been entitled to 
retain it till he was paid this new debt. Mr Gordon held Dr 
Dougal's reſiduary intereſt in the bond, after the debts mentioned 
in the letter were ſatisfied, in truſt for his behoof; and a truſtee, 
coming under engagements for the truſter, cannot be compelled to 
denude till he be repaid or relieved, | 

Or, even admitting that the original contract between the par- 
ties was that of pledge, and that a noyation of the debt took place, 
ſtill the rule of law, liberantur hy pothecæ et pignus, only applies where 


there is a ſecond creditor, to whom the ſame thing has been pled- 


ged ; but the debtor himſelf, or his perſonal creditors, cannot de- 
mand back the pledge, till not only the original debt, but every o- 
ther debt due to the creditor hypothecarius is paid; Voet, I. 20. f. 6. 
$16.3 Cod. I. 8. t. 27.; Forbes, 14th February 1708, Fount. 1ſt 


July 1709, Strachan, 


The Lord Ordinary © found no ſufficient grounds for ſuſtaining 
« the claim of preference made by John Gordon.“ 


On adviſing a reclaiming petition and anſwers, the Court were 
clear, that Mr Saunders's arreſtment was inept, and that, as Mrs 
Dougal had not confirmed the bond, the production of the aſſigna- 
tion in the multiplepoinding, which was equipollent to intimation, 
gave Mr Gordon a preferable right to either of theſe parties. 
They conſequently had no occafion to determine as to the legality 
of the intimation to Mr Dundas. id 147 571 2 

Neither had they occaſion to decide how far the rene wal of the 
bills operated as a novatio debiti; a great majority of the Judges be- 
ing clear, that admitting the renewed bills to be a debt contracted 
ſubſequent to the aſlignation, yet as the aſſignation was ex facie 
abſolute, and as the bond had not been attached by any of Dr 
Dougal's creditors, before the renewal of theſe bills, Mr Gordon 
was not bound to reconvey it till they were paid. 1 

The Court, (11th June 1794.) © in reſpec the aſſignation found- 
« ed on by the petitioner (Mr Gordon) is abſolute in favour of Mr 


“Gordon, preferred him for the payment of his debt upon the 
“fund in medio. 


And, on adviſing a reclaiming petition for Mrs Dougal, with 
anſwers, &c. the Lords adhered. 11 62 


Lord Ordinary, Craig. AA. Dean of Faculty Erſkine, Tait. 
Alt. Solicitor- General Blair, Mat. Roſs, John Clerk. Clerk, Gordon. 


5 


Ne CLXXXV. 
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No CLXXXV. November 17. 1795. 
Mrs ELIZABETH CRAWFURD, 


AGAINST 


THOMAS COUTTS. 


DEATHBED.—APPROBATE AND REPROBATE.—A diſpoſition on death- 
bed found to exclude the heir at law where the granter, while in liege 


pouſtie, had executed a former ſettlement in favour of a ſtranger, 
containing reſerved powers to alter on deathbed, 


** late Colonel Crawfurd, in 1971, executed an entail of his 


eſtate of Crawfurdland, in favour of © himſelf in liferent, 
„and to the heirs-male lawfully to be begotten of his body; 
< whom failing, to Sir Hugh Crawfurd of Jordanhill, Baronet, and 
ce the heirs-male lawfully begotten, or to be begotten, of his body; 
« which failing, to the heirs-male lawfully begotten of the now 
« deceaſed William Crawfurd, merchant in Glaſgow, his couſin ; 
« which failing, to the heirs-male lawfully begotten of the alſo 
te deceaſed John Crawfurd, late ſurgeon in Glaſgow, his brother; 
“„ whom all failing, to his own neareſt heirs and aſſignees whatſo- 

ever.“ 
This deed contained a clauſe, reſerving power to the grant- 
er, © at any time of his life, et etiam in articulo mortis, to alter, 
« innovate, annul, and make void theſe preſents, either in whole 
or in part, and to infringe upon, or totally change the foreſaid 
« ſeries of heirs, or courſe and order of ſucceſſion above deviſed.” 
On 13th February 1793, Colonel Crawfurd, while on deathbed, 
executed a gratuitous diſpoſition of the ſame lands in favour of 
Thomas Coutts. This deed likewiſe reſerved the granter's liferent, 
and power to revoke even on deathbed. It alſo contained the 
following clauſe : * And I hereby revoke and recal all former 
« diſpoſitions, aſſignations, or other deeds of a teſtamentary na- 
ture, formerly made and granted by me, to whatever perſon or 
« perſons, preceding the date hereof, and particularly a deed 
granted by me in the year 1771, ſettling my eſtate upon Sir 
«© Hugh Crawfurd of Jordanhill, Baronet, and his heirs; and I 
cc declare the ſame to be void and null, ſo far as theſe deeds are 
© conceived in favour of the perſons to whom they are granted, 
© but to be valid and ſufficient to the extent of the powers therein 
e reſerved to me, to revoke, alter, or innovate the ſame, to the ef. 
« fect only of making theſe preſents effectual in favour of the ſaid 

Thomas Coutts and his foreſaids.“ 

1 Colonel 
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Colonel Crawfurd died 19th February 1793. 
Mrs Elizabeth Crawfurd, the Colonel's — of line, brought a 


reduction of both ſettlements, contending, that the deed 1771, in 
ſo far as it was conceived in favour of Sir Hugh Crawfurd, and 


the other ſtrangers thereby called to the ſucceſſion, was revoked 
by the deed 1793, and that this laſt fell vader the law of death- 


bed. 
Sir Hugh Crawfurd was dead, and no nee was made for 


his heir. 


In defence, Mr Coutts 


Pleaded : The purſuer's right, as heir at law, was effectually cut 
off by the entail made by Colonel Crawfurd, while in liege pouſtie. 
The diſpoſition 1793, therefore, in the defender's favour, executed 
in virtue of the reſerved powers of altering or revoking etiam in 
articulo, contained in the former deed, is not reducible on the 
head of deathbed; becauſe, although to the prejudice of the 
diſponees under that ſettlement, it does not hurt the heir at 
law, at whoſe inſtance alone a challenge ex capite lecti is com- 
petent ; Stat. With. c. 13. ; Dirlton, vocibus Faculty to alter; Reduc- 
tion, ex cap. lect.; and Stewart's Anſwers; Stair, b. z- tit: 4. $ 2.3 
Erſkine, b. 3. tit. 8. $ 98.3 Bankton, b. 3. tit. 2. 5 20.; b. 3. tit. 4. 
5 48. 3 Stair, 25th January 1677, Ker ; Clerk Home, 16th January 
1740, Mackean ; gth December 1762, Duke Hamilton; 22d No- 
vember 1775, Rowan; azoth July 1770, Dovaldicn'®, 1 5 

Anſwered : I 1, Although Colonel end might, on deathbed, 
revoke the deed 1771, in ſo far as it was — in favour of per- 
ſons not alioqui ſucceſſuri, he could not do ſo to the prejudice of his 
heirs of line, whom it calls to the ſucceſſion in the laſt place; 


Stair, b. 3. tit. 4. F 29. ;- Bankton, b. 3. tit. 4. F 48.'; / Stair, 25th _ 


July 1672, Gray; Kaims, 13th July 1222, Kennedy. But if the 
Colonel could not in lecto revoke this ſettlement to the purſuer's 
prejudice, ſtill leſs could he make — by which ſhe was 
wholly excluded. 
2dly, Suppoſing the deed 1771 effectually r revoked, even as to 
the purſuer's intereſt under it, ſhe is entitled to ſet aſide the deed 
1793, in ſo far as it imports a new conveyance to the defender. Co- 
lonel Crawfurd, in that ſettlement, declares the deed 1771 to be 
„void and null, in ſo far as it is conceived in favour of the: perſons 
to whom it is granted; fo that the right, at leaſt of the perſons 
not aliogui ſucceſſuri, who were called under it, was thus juſt as effec- 
tually annihilated as if the deed had been cancelled vr deſtroyed; 
in ſo much that, were Mr Coutts voluntarily to repudiate the ſuc- 
ceſſion, it would co ipſo devolve on the purſuer, as the Colonel's 
heir at law. The moment, therefore, he figned the deed 1793, 
her right in chat character revived; ; and, as it is the new inſtitutio hæ- 
redis contained in this deed which alone excludes her, ſhe is to'this 
extent entitled to reduce it as a deed on deathbed to her prejudice; 
eb ei cal BOS 22110) cerariillals; 
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Falc. roth June 1748, Cuningham; Forbes, 23d January 1708, 
Livingtoun; Houſe of Lords, 3oth March 1772, Willocks againſt 
Auchterlony ; 29th July 1779, Finlay; Fe lib. 28. lit. 3-1. 2. dle in- 
Juſt. rupt. &c. | 109 Ee 51 ee STI 

Replied: It, The deſtination of the:entail 1771, to heirs' and 
aſſignees, was defeaſible by the laſt nominatim ſubſtitute, who, if the 
eſtate had devolved on him, would have held it in fee: ſimple; 
February 27. 1760, Earl of March. The purſuer's right under 
that deſtination is, therefore, too remote and contingent to entitle 
her to object to its total revocation, : Beſides, if ſhe claim in vir- 
tue of the entail 1771, ſhe gives up her character of heir at 
law, and puts herſelf in the ſituation of a diſponee under that deed, 
and muſt conſequently be bound by its whole conditions, one of 
which is, that the granter ſhould be at liberty to revoke or alter 
etiam in articulo mortis. The purſuer, therefore, cannot found upon 
any right under that ſettlement, and at the ſame time challenge 
the deed 1793, executed in virtue of the powers expreſsly reſerved 
by it; Dirlton and Stuart voce Deathbed 3 Fount. Forbes, 8th Fe- 
bruary 1706, Bertram. 07:95 277 29:01 OF BSTUL ©: 

' 2dly, The revocation contained in the deed 1793, and the fed 
inſtitution in fayour,of the defender, are partes ejuſdom nagotii, and 
maſt ſtand or fall together. The purſuer will not be allowed to 
ſplit the deed, fo as to make it good as 4 revocation'of the entail 
1771, and bad as a new ſettlement, for this would be to approbate 
and reprobate the ſame dee. 

Beſides, che entail 1771 is not revoked abſolutely ànd uncondi- 

tionally, but to the effect only of making the diſpoſition 1793 
« effectual in favour of the defender,” i ſo that if this laſt ſettle- 
ment were ſet aſide, the former would ſtill remain iniforee. 
Dupliede The doctrine of approbate and-reprobate, applies only 
where every part of the deed is. confiſtent with law. But an an- 
ceſtor on deathbed, although he may benefit his heir, cannot in- 
jure him. Colonel Crawfurd conſequently was entitled to revoke 
his former ſettlement in lecto; but in naming a new heir, he acted 
contrary to the public law The purſuer, therefore, approbates 
every part of the deed which the Colonel had a right to execute. 
The remainder muſt be held pro non ſcripto, agreeably to the rule, 
utile per inutile non vitintur. Were a minor, by a deed mortis cauſa, 
to give his moveable property to his heir, while by the ſame deed 
he conveyed his heritage to a ſtranger, it is thought the heir might 
take the perſonal eſtate under the ſettlement, and at the ſame time 
ſet it aſide as to the heritage. 


The Lord Ordinary took the cauſe to report. 


The Court were unanimouſly of opinion, that the plea ſet up by 
the purſuer, on her being called to the ſucceſſion by the deſtina- 
tion in the entail 1771, to heirs and aſſignees, was ill- founded. 

Some of the Judges, however, thought that both deeds ſhould 
be ſet aſide on the other grounds pleaded by the purſuer. From 
the terms (it was obſeryed) in which the clauſe revoking the = 
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tail 1771 is conceived, there is no reaſon to ſuppoſe it to have been 
Colonel Crawfurd's intention to give his eftate to the diſponees 
under that deed, in preference to his heir at law, in the event of its 
being found that he wanted power to execute the deed in favour 
of Mr Coutts. - Further the diſponees under the former ſettlement 
might have been prevented by ſome legal diſability from taking 
the ſucceſſion, or might have renounced it in favour of the heir at 
law, ſo that in any view the diſpoſition 1793 is a deed to the pur- 
ſuer's prejudice. Beſides, Mr Coutt's not being called to the ſuc- 
ceſſion under the deed 1771, it is jus tertii to him to found on it; 
and without doing ſo, the deed 1793 is clearly inept, conſidered as 
a new conveyance, although effectual to the heir at law as a revo- 
cation of the former ſettlement. 

A conſiderable majority were of a different opinion. The law 
of death-bed, (it was obſerved), does not create any diſability in 
the diſponer, it merely gives a privilege perſonal to the heir at 
law to challenge the conveyance. But the purſuer being previ- 
ouſly excluded by the entail 177r, executed in liege pouſtie, ſhe has 
no intereſt to reduce the deathbed ſettlement. The revocation of 
the deed 1771 is a qualified one, executed for the ſole purpoſe of 
making room for the diſponee under the deed 1793; and there- 
fore, were that deed to be ineffectual, the diſponees under the for- 
mer ſettlement would be preferable to the heir at law. And even 
although the revocation had been fimple and abſolute, it would not 
have availed the purſuer, as the preſumption of law would ſtill 
have been, that it was executed from the teſtator's favour to the 
new diſponee alone, and not to put the heir, in any reſpeR, in a 
better ſituation than that in which he ſtood while the former deed 
remained unrevoked. - | Va 

It was alſo ſaid, that the judgment in the caſe of Cuningham 


_ againſt Whitefoords, would probably have been altered in the 


Houſe of Lords, had not a compromiſe taken place between the 
parties, in conſequence of which, both conſented that it ſhould be 


_ affirmed. | 


| The Lords (12th June 1795) aſſoilzied the defenders ; and, on 
adviſing a reclaiming petition with anſwers, they © adhered.” 


Lord Ordinary, Stoneficld. AR. Lord Advocate Dundas. Rolland, R. Craigie, 
Alt, Solicitor- General Flair, D. F. Erſtine, W. Robertſon, Tait. Clerk, Sinclair. 


R. D. 
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N. CLXXXVI. November 24. 1795. 
Mrs JEAN GIBSON, 


AGAINST 


CHRISTIAN KERR REID. 


TERCE.—TAILzIE.—-The terce, may be excluded by an expreſs clauſe in 
an entail, even although it ſhould not contain irritant or reſolutive 
clauſes. | 


TIDY the entail of the eſtate of Hoſelaw, it is declared, that it 
ſhall not be lawful for the heirs of entail “ to ſell, annalzie, 
* or diſpone, dilapidate, or put away the ſaid lands and eſtate, or 
any part thereof, to whatever perſon or perſons for whatever 
* cauſes, onerous or gratuitous, nor to grant tacks thereof, or any 
part of the ſamen, for any longer ſpace than the lifetime of the 
e granter; nor ſhall it be lawful for them to contract or take on 
« debts thereupon, nor to grant wadſets thereof, or annualrents, or 
* annuities forth of the ſamen, nor to do any other act and deed 
« whatſoever, directly or indirectly, whereby the ſamen, or any 
part thereof, may be adjudged, appriſed, or otherwiſe affected, 
« burdened or evicted, except allenarly, in ſo far as is hereby ſpe- 
« cially after reſerved, v1z. reſerving power and liberty to each of 
& the ſaid heirs of tailzie, in the order of ſucceſſion aforeſaid, to 
« provide an liferent jointure in favour of their wives out of 
« ſaid eſtate, by way of locality only, not exceeding the ſum of 
« 400 merks Scots money of yearly rent, ſubject to a proportion- 
« al part of the Parliament taxes, miniſters, and ſchoolmaſters 
« fees, ſtipends, and other incumbent duties; which liferent lo- 
« cality ſo to be provided to wives, is hereby declared to be in full 
« ſatisfaction to them of all they can aſk or claim of the law in 
« name of terce: Declaring alſo, that albeit it ſhall happen any 
« of the heirs of tailzie above ſpecified to fail in providing their 
« wives conform to the above-written reſervations to that effect, 
« yet the ſaid wives ſhall have no manner of right to the terce, 
« or any other legal proviſion upon or out of the ſaid lands and 
« eſtate, notwithſtanding any law or practice to the contrary.” 
The entail contains a general reſolutive, but no irritant clauſe. 
Robert Kerr ſucceeded as heir of entail of Hoſelaw, and after- 
wards married Jean Gibſon. 
They had executed no contract of marriage, and he died ſud- 


denly, withoyt making any proviſion for her. 
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She afterwards brought an action againſt Chriſtian Kerr Reid, 
the ſucceeding heir of entail, a collateral relation of the deceaſed, 
in which ſhe claimed L. 100 per annum for her aliment. The de- 
fender declared his willingneſs to give her the 400 merks allowed 
by the entail. | 

After hearing parties viva voce, the Court ordered memorials, 
and on adviſing them, and the purſuer having made an amendment 
on her libel, concluding for her terce out of the lands, a hearing 
in preſence was ordered on the general queſtion, How far the wi- 


.dow's right to the terce can be excluded by an expreſs clauſe in 


an entail? 


The purſuer 


Pleaded : The widow's right of terce is at leaſt coeval with the 
feudal ſyſtem; Balf. p. 683. Reg. Maj. b. 2. c. 16. { 2. 3. 4. 5. 
It originally extended over thoſe lands only in which the huſband 


was infeft at the conſtitution of the marriage; Erlſk. b. 2. tit. 9. 


$ 45-3 theſe, however, it continued to affect, even after they had 
paſſed into the hands of a ſingular ſucceſſor ; and although it might 
be limited to leſs than a third of the rents, it could not be further 
extended even by poſitive agreement; Reg. Maj. lib. 2. c. 16. $6. 7. 

In order to make good her right, the widow has only to eſtabliſh, 
that ſhe was repute and halden“ married to the deceaſed ; 1 503, 
c. 77. ; and that he died infeft in the fee of the lands out of which ſhe 
claims it; and accordingly, by the brief iſſued from chancery to 
the Sheriff, his inquiry is reſtricted to theſe two points. She poſſeſſes 
the lands neither as creditor to her huſband, as his diſponee, nor 
as his repreſentative ; not as creditor, becauſe her right is made 
effectual without diligence againſt the heir, and if the full rents of 
her third are not paid her, ſhe cannot affect the property of the 
lands to his prejudice, but muſt bring an action againſt the poſ- 
ſeſſors for the deficiency ; Erſk. b. 2. tit. g. 5 50. ; not as diſponee, 
becauſe her right is completed without charter or infeftment, and 


ſhe is liable in no feudal caſualties to the ſuperior which would 


not have been effectual againſt her huſband ; Craig, 1. 2. d. 22. 
d q .; Stair, b. 2. tit. 6. F17.; and at her death the ſubject over 
which it reaches paſſes to his heir without a new infeftment ; nor 
does ſhe poſſeſs as her huſband's repreſentative, becauſe fhe is not 
liable for his perſonal obligations; Erſk. b. 2. tit. 9. $44. 46. In 
ſhort, ſhe continues the right of her huſband to the extent of one 
third of the lands; but her title to do ſo is derived from the act 
of the law, and is altogether independent of his conſent ; Craig, 

b. 2. d. 20. C24. d. 22. 525. | 
From theſe circumſtances, it is evident that the terce cannot 
be excluded by an entail. At common law, entails were effectual 
againſt heirs and ſubſtitutes, but not againſt third parties. Prohi- 
bitory clauſes had no effect till inhibition was uſed on them. Even 
then they were not good againſt onerous deeds, and gratuitous ones 
were reducible only on the act 1621, as being in fraudem of the 
ſubſtitutes ; Stair, b. 2. tit. 3. $59; Mackenzie, v. 2. p. 487.3 
; Bank. 


TN 
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Bank. b. 2. tit. 3. 5139. Erſk. b. 3. tit. 8. $ 23. The onerous right of 
the widow to her terce could not be reduced on that ground; and ir- 
Titant and reſolutive claufes never were ſupported in oppoſition to 
-onerous deeds till the caſe of Stormont in 1662. The ropriety of that 
decifion, however, was doubted at the time; Stair, b. 2. tit. 3. G 58. 
See alſo Mackenzie's remarkable pleadings, No. 2.; Law Tracts 
v. Property. Even then they were held to ſtrike only againſt one- 
rous rights voluntarily created, and not againſt their remote conſe- 
quences. They could not be oppoſed to the common law of the 
land ; for example, to the right of the public, in payment of taxes, 
or other public burdens ; to the forfeiture of the heir, on his being 
ouilty of treaſon, nor to the right of the ſuperior to his caſualties, 
although ariſing from a voluntary omiſſion on the part of the vaſ- 
ſal; nor, for the ſame reaſon, to the right of terce. Indeed, ſuch 
clauſes are inapplicable to this right. A clauſe prohibiting the 
heir from marrying, or irritating the contract after it was formed, 
would be ſet aſide as contra bonos mores ; and if the marriage be ſup- 
ported, the right to terce can only be defeated by the voluntary 
act of the claimant ; and a reſolutive clauſe can only operate where 
there is room for a declarator of irritancy againſt the contravener; 
but this cannot be the caſe with regard to the terce, which does 
not affect the eſtate till the death of the huſband. 

Accordingly, ſo much was it underſtood that the terce could 
not, at common law, be excluded by an entail, that there is no in- 
ſtance of its being attempted before the act 1685. The excluſion 
of it by an entail, is not enumerated among the modes by which 
the right of terce may be defeated ; Craig, lib. 2. d. 22. f 27. 
35.3 Balf. Pract. p. 111. c. 24; and although it was the intereſt of 
the public that the revenue of the Crown ſhould be kept entire, the 
terce was, at common law, held to be due, even out of it; 1466, 
c. 2. Mackenzie's Obſervations. | 

The act 1685, c. 22. aſcertained the legality of irritant and 
reſolutive clauſes, but it did not alter their nature, nor extend the 
range of their application; Mackenzie's Inſt. b. 3. tit. 8.; Trea- 
tiſe on tailzies, vol. 2. p. 489. It applies only to thoſe deeds b 
which the lands may be“ appriſed, adjudged, or evicted;“ but the 
widow's claim to her terce can be the ſource of none of thoſe con- 
ſequences. | 

It is true that it has become common, fince the date of the act, 
to inſert in entails a clauſe excluding the terce ; but, owing to the 
frequency of conventional proviſions, and the circumſtance that 
entails often allow the heir to give an aliment to his widow equi- 
valent to the terce, the effect of ſuch clauſes has never before been 
tried. | 


Anſwered: The right of terce may be modified at the pleaſure 
of the parties; it may be renounced; it may be defeated by a 
fale, or heritable ſecurity ; by conventional proviſions, or by the 
diſſolution of the marriage within year and day; and as its 
extent is meaſured by the huſband's ſeiſin, it cannot be due where 
the ſeiſin expreſsly excludes it; Erſkine, b. 2. tit. 9. $46. A per- 
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ſon beſtowing an eftate may dictate the terms of the donation; He 
may give a liferent only, or he may give a fee, ſo limited as to ex- 
clude the terce; upon the ſame principle, that, although it was 
once diſputed how far the huſband could renounce the jus maritt, 
it never was doubted, that a third party might exclude it as to a 
ſubject beſtowed by bimbelf; 4ath March 1774, Annahd and Col- 
houn againſt Cheſſels; Bank. 5 1. tit. 5. 984. 

Although, therefore, it is ſufficient, for the maker of an entail 
imply to declare that no terce ſhall be paid out of the eſtate, 
there can be no difficulty in applying irritant and reſolutive clauſes 
to the right of terce. To prohibit a perſon, in general terms, to con- 
tract debt, would be equally abſurd with the prohibition to enter 
into a contract of, marriage; but the contracting of debt, to the 
ellect of evicting the eſtate, may be prohibited; Kames, 18th July 

1722, Scot; and. lo may the contracting of marriage, the irri- 
tant clauſes ſtriking not againſt the debt, or the marriage, 
but againſt their effects on the eſtate z and ſurely i it is not more 
rhe natural, and legal effect of marriage to create a right of 
terce, than for the contracting of debt to create a right of ad- 
Tedging. Nor is it any objection to the application of a reſolu- 
tive clauſe, that the terce does not take place till after the death of 
the” huſbind It is not neceſſary that the reſolutive clauſe ſhould 

actually be carried into effect; it is ſufficient that it appears in the 
ed, and might be applied, if neceſſary. Indeed, the ſame plea 
might be urged in favour of any debt, upon which no diligence had 
been done during the lifetime of the debtor, or which was not 
made payable till after his death; beſides, the right of terce may 


be conſidered as attaching conditionally during the ſubſiſtence of 


the marriage, and reſembling an adjudication in ſecurity of a con- 
ditional debt. 

The right of the wife is ſurely weaker than that of an onerous cre- 

itor, and accordingly it is excluded by an heritable ſecurity. By the 
caſe of Stormont, however, 26th February 1662, irritant and reſo- 
lutive clauſes were found effectual, at common law, even againſt 
creditors; aud it would be ſtrange if an entail could exclude the 
Rronger but not the weaker right. Indeed, whatever was the caſe in 
queſtions with creditors, the validity of ſuch clauſes in all queſtions 
intra familiam was never diſputed. Accordingly, it was not un- 
ulual to exclude the terce in entails executed prior to the act 1685, 
us in the entail of the family of. Roſeberry, executed in 1673; in 
that of Kinnaird, executed in 1679; and in that of Libberton, in 
1682. 

Further, the act 1685 is of itſelf concluſive of the queſtion ; for 
it clearly applies to the caſe of terce, as it occaſions a partial evic- 
tion of the ſubject; and it might as well be ſaid that an heir of 
entail might create a total liferent, as a terce, out of an eſtate, the 
entail of which expreſsly excludes it. 

Accordingly, although perhaps a third of the landed property 
in Scotland is now entailed, and a clauſe excluding the terce 
and courteſy has become a matter of common ſtyle in entails, 
it is admittcd that its validity was never before diſputed, which 
can only have proceeded from a conviction of its legality, other- 

wiſe 
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wiſe every heir of entail would have given his widow a terce out 
of the eſtate, as the only way in which he could exert any power 
over it after his death; Bankt. b. 2. tit. 6. $18; Bruce, 26th July 
1715, Anderſon againſt Wiſhart. Indeed, were ſuch excluſion 
ineffectual, this ſingular conſequence would follow, that the widow 
of an heir of entail would be more .ſecure of obtaining her terce 
than that of an unlimited fiar. 


Obſerved on the Bench: The character of widow and the right 
to terce are not inſeparable. The latter may be renounced, either 
expreſsly or by implication; and, like the jus mariti, it may be ex- 
cluded by the terms of the grant, which are ſtrictly obligatory on 
the widows and children of the ſubſtitutes, without irritant and 
reſolutive clauſes. The terce and courteſy are preciſely in the 
ſame ſituation. They are merely a diſtribution of the eſtate, 
taking place only in thoſe caſes where there is no poſitive agree- 
ment of parties; and both are excluded by the uniform ſtyle of 
entails, 


The Lords (gth June) found, “that the purſuer is effeQually 
excluded from her claim of terce by the entail, under which 
« her huſband poſſeſſed the eſtate of Hoſelaw.” 
Upon adviſing a reclaiming petition, and anſwers, they unani- 
mouſly adhered. 


Add. Solicitor- General Blair, R. H. Cay. Alt. M. Roſs, Neil Ferguſon. H. Clerk. 


D. D. 
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N*? CELXXXVII. December 1. 1795. 
RICHARD BAINES, 


AGAINST 


TROMAS TURNBULLDI. 


PerrcuLUM.—4 factor in Scotland, employed to ſell goods belongins 
to Engliſh merchants, was accuſtomed to lodge the price in a private 
bankinghouſe, on an account in his own name, and to take from them 
bills drawn on their correſpondent in London, payable to himſelf, which 
he indorſed, and tranſmitted to his employers, againſi whom be charged 
2+ per cent. commiſſion. Upon the bankruptcy of the drawers and 
accepters, he was found liable for ſuch bulls as had not been paid by 


them. 


Homas TuRNBULL was extenſively employed by Engliſh 
merchants in circulating their patterns in different parts of 
Scotland, ſelling their goods, and receiving the price of them. It 
was his cuſtom to lodge the money and bills received from the 
purchaſers, (whoſe ſolvency, it was admitted, he was not bound to 
guaranty), with Bertram, Gardner and Company, bankers in Edin- 
burgh, upon an account kept in his own name, and from time to 
time to receive from them bills on Baillie, Pocock and Company, 
their correſpondents, and, as it has ſince appeared, their partners 
in London, payable to himſelf, which he indorſed, and tranſmitted 
to his employers, againſt whom he charged 2+ per cent. commiſſion, 
He had acted for Richard Baines, merchant at Preſton, on theſe 
terms, for ſeveral years. When Bertram, Gardner and Company, 
and Baillie, Pocock and Company, became bankrupt, Baines held 
two bills, drawn by the former, and accepted by the latter, which 
had been ſent to him by Turnbull in the uſual way, but which 
had not then become due. | 
After ſome correſpondence on the ſubject, Baines charged Turn- 
bull for payment of them ; upon which he brought a ſuſpenſion. 
The charger founded on the correſpondence between him and 
the ſuſpender, both before and after the bankruptcy of the drawers 
and accepters, as ſhewing it to be the underſtanding of both par- 
ties, that the ſuſpender's credit was pledged for payment of the 
bills. Turnbull, on the other hand, contended, that no ſuch infer- 
ence could be deduced from it ; and further ftated, that, of his 
numerous employers, who held bills in the ſame ſituation, Baines 
was the only perſon who had made a ſimilar demand againſt him. 
| The 
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The charger mentioned the profit made by Turnbull on his caſh- 
account with Bertram, Gardner and Company, as a ſtrong circum- 
ſtance againſt the ſuſpender. The latter, however, denied that he 
received any intereſt, or made any profit, upon the money lodged 
with them. The Court directed the truſtee on the eſtate of the 
bankrupts, to aſcertain, from their books, how the matter ſtood. 
He accordingly gave in a report, from which it appeared that the 
books did not throw much light on the matter; but it ſeemed to 
be underſtood, that intereſt was allowed in certain circumſtances. 


The charger further 


Pleaded: The ſuſpender was debtor to him for the money re- 
ceived from the purchaſers of the goods ; and the obligation thence 
ariſing could only be diſcharged by the charger aQually receiving 
payment. If the ſuſpender had not underſtood himſelf bound to 
warrant the remittances, he ought to have aſked inſtructions from 
the charger as to the manner in which the money was to be re- 
mitted, or at leaſt to have taken bills from a public bank. On the 
contrary, without conſulting the charger, he threw the money in- 
to his general account with his private banker, whoſe credit and 
ſituation were unknown to the charger, and made a profit by fo 
doing. While the money lay in their hands, it certainly was at 
the riſk of the ſuſpender ; and it cannot be ſaid to have been ta- 
ken out of their poſſeſſion by a draught on their correſpondent, 
which was afterwards diſhonoured. | | 

If the bills had been taken payable to the charger, or if the ſu- 
ſpender had prefixed the words without recourſe”? to his indor- 
ſation, the charger would have been called upon to inquire into 
the reſponſibility of the drawers and accepters ; and his acquieſ- 
cing in this mode of remitting the money would have been equi- 
valent to expreſs inſtructions for that purpoſe. But, as Turnbull 
uniformly took the bills payable to himſelf, and indorſed them 
ſimply, the charger, on the one hand, fatisfied with the ſecurity 
of the ſuſpender, had no occaſion to inquire into the ſolvency of 
the debtors in the bills; and the ſuſpender, on the other, ſhewed 
his own ſenſe of his obligation to warrant the remittances ; 
Kilk. voce Factor, 6th June 1739, Ainſlie and factor againſt Ar- 
buthnot; 5th July 1782, Connel ; 15th January 1795, Scot, 


Anſwered : As the ſuſpender got no ſpecial inſtructions from the 
charger, his duty, like that of any other mandatary, conſiſted 
merely in acting with that degree of prudence which it is to be 
preſumed the charger himſelf would have adhibited had he been 
preſent. Provided the purchaſers of the goods were in good credit 
at the time he contracted with them, he was not bound to guaranty 
the payment of the price; and, for the ſame reaſon, in making 
the remittances, all that was incumbent on him was, to tranſmit 
bills of a houſe of acknowledged credit; and Bertram, Gardner 
and Company were in that ſituation. So contrary is it to the or- 
dinary duty of a factor to warrant remittances to his rn 

that 
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that an obligation to that effect is not implied even where 5 per 
cent. commiſſion is allowed; July 1791, Fife againſt Hog “k. 
The ſuſpender lodged the money with Bertram, Gardner and 
Company merely as a matter of conveniency; and, when their 
bills were granted, the caſe.came to be.the ſame as if he had pur- 
chaſed bills from a neutral banker. 
Ilf the ſuſpender would not have been liable had the bills been 
taken payable.to the charger, his taking them payable. to himfelf, 
and indorſing them, cannot be ſufficient to create ſuch an obliga- 
tion againſt him. I is only where the indorſer receives value 
from the indorſee, or where the indorſation is made to accommo- 
date the drawer, that the indorlſer is liable to the indorſee. But 
here the ſuſpender acted merely as the .fervant of his employer; 
and it cannot be preſumed that he meant gratuitouſly to undertake 
an obligation not otherwiſe binding on him. The ſituation of the 
parties makes the caſe the ſame as if the words “without re— 
© courſe” had been added. 


The Lord Ordinary reported the cauſe. 


The Court conſidered the caſe to be attended with much diffi- 
culty, and were greatly divided in opinion with regard.to it. On 
the one hand, it was | 


Obſerved: It makes no difference on the queſtion, whether the 
ſuſpender made any profit on the account with Bertram, Gardner 
and Company, or not. While the money was in their hands, it 
was, in the eye of law, in his own poſſeſſion, and lay at his riſk ; 
but the low rate of commiſſion allowed him excludes the ſuppo- 
ſition of his being bound to warrant the remittances ; all that was 
incumbent on him was, to tranſmit bills of a houſe in good cre- 
dit. When the'bills were granted by Bertram, Gardner and Com- 
pany, the riſk paſſed to the charger. 

On the other hand, it was ſaid: While the money lay in the 
poſſeſſion of Bertram, Gardner and Company, it was clearly at 
the riſk of the ſuſpender ; and as the draught granted by them on 
their correſpondent was not paid, the money muſt be conſidered as 
ftill remaining in Turnbull's caſh-account. Much weight was al. 
ſo laid by ſome of the Judges on the underſtanding of parties, as 
eftabliſhed by the indorſation of the bills, the correſpondence, and 
whole circumſtances of the caſe. | 


The Lords, (15th January 1795), by a narrow majority, “ ſuſ- 
* tained” the reaſons of ſuſpenſion, But, upon adviſing a re- 
claiming petition, and anſwers, .they (7th July 1795) © found the 
letters orderly proceeded ;'* and to this interlocutor, upon con- 
ſidering a petition for the ſuſpender, with anſwers, they “ ad- 


« hered.”” 


Lord Reporter, Dun/innan. © For the Charger, Geo. Ferguſſon. 
Alt. Dean of Faculty Erſkine, Maxwell Morriſon, Clerk, Menzzes. 
5 #200 D. D. 
Not collected. 
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Dec. 1795. COURT OF SESSION. 455 


No CEXXXVIIL. December 1. 1795, 


JAMES LEE 
AGAINST 


The EXECUTORS of Robert Watſon. 


AL1MENT.—HuSBAND AND WiFE.—When the huſband's eflate is fe- 
queſtrated, and he flies the country, leaving his wife behind him, her 
relations are not entitled, in competition with his creditors, to retain 
a part of her fortune remaining in their hands, either for her aliment 
during the lifetime of her huſband, or for à ſuitable proviſion to ber 
after his death. 


EoRGE LUMSDAIN married a daughter of Robert Watſon. 

No contract took place on the marriage ; but, by the family 
ſettlements, ſhe was entitled to L. 125 from her father, on her mar- 
rage, which was accordingly paid, and to the like ſum on his 
death. 

Lumſdain became bankrupt, and he was apprehended upon ſuſ- 
picion of forgery. He, however, eſcaped from priſon, and fled to 
Holland, leaving his wife behind him. His eſtate was immediate- 
ly ſequeſtrated. His wife, after having been for ſome time main- 
tained by her father, went abroad, and reſided with her huſband 
for ſeveral years ; but, ſhe having become inſane, he ſent her back 
to Scotland, where, her father being dead, ſhe was maintained by 
his executors. 

ames Lee having purchaſed, from Lumſdain's creditors, the 
proviſion which he was to receive in right of his wife, on her 
father's death, he brought an action againſt his executors for pay- 
ment of it. | 

Various defences were ſtated before the Lord Ordinary, which 
it is unneceſſary to mention. They were repelled by his Lord- 
ſhip, and afterwards (20th May 1795) by the Court. | 

In a petition againſt this interlocutor, and in an additional pe- 
tition allowed by the Court, retention was, for the firſt time, 
claimed by the executors, in relief of Mrs Lumſdain's paſt, and 
in ſecurity of her future maintenance, during her huſband's life, 
and for a proviſion to her after his death. In ſupport of this 


claim, they 


Pleaded : In caſes where a marriage- contract has been executed, 


it has often been found, that the wife, upon the bankruptcy of the 
5 2 huſband, 
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huſband, is entitled to retain her fortune till the conditions of the 
contract are fulfilled ; and to rank as a creditor for her proviſions, 
if her fortune has been already received by him. And, for the 
ſame reaſon, although there is no contract, it muſt be implied from 
the nature of the thing, that a wife ſhall have the ſame ſecurity 
for a reaſonable proviſion out of the fortune which ſhe brings along 
with her; 27th February 1765, Corrie; Fount. roth November 
1687, Creditors of Ogilvie. | 

And it is ſurely not more the duty of a huſband to ſecure his 
wife in a ſuitable proviſion after his death, than to aliment her du- - 
ring the ſubſiſtence of the marriage. Her right to both is equally 
onerous. It is true, that ſo long as a wife reſides in family with 
her huſband, the law preſumes that ſhe is properly ſupported by 
him, and his obligation is modified according to his circumſtances ; 
but, if he ſhould refuſe to give her an aliment, and, for the ſame 
reaſon, if he ſhould deſert her, or turn her out of doors, ſhe be- 
comes a creditor for her maintenance. Fount, 11th June 1712, 
Robertſon; Dalr. 31ſt January 1717, Cuming; 1770, Jameſon 
againſt Houſton *. | 


Anſwered: Where proviſions are ſtipulated in a marriage-con- 
tract in return for the wife's fortune, her right of retention ariſes 
from the principle of mutual contracts, and not from any inherent 
right which ſhe has to be provided for; Erſk. b. 3. t. 3. $86. 
But where there is no contract of marriage, ſhe is underſtood to 
rely on her huſband's perſonal ſecurity, and to take her chance of 
a legal ſhare of the reſidue of his funds, after his onerous debts 
are paid; 20th January 1781, Woollen Manufactory at Hadding- 
ton. 

Upon the ſame principle, where the huſband's powers of admi- 
niſtration, and the right of his creditors, are not excluded, the 
huſband's obligation to aliment his wife depends on his circum- 
ſtances, and ceaſes altogether on his bankruptcy. His wife cannot 
rank as a creditor for her aliment after his ſequeſtration ; and as 
little can ſhe, or thoſe poſſeſſed of her fortune, plead retention on 
that account; Stair, b. 1. tit. 4. F10.; Bank. b. 1. tit. 5. F 20. 3 
Dict. vol. 2. p. 76. Durie, 8th March 1639, Lord Kilkadron; 
Fount. 26th November 1697, and 12th January 1698, Gordon; 
Fount. 2 5th November 1709, Turnbull; 8th March 1794, Rob. 


The Lords adhered to the former interlocutor, repelling the de- 
fences. 


Lord Ordinary, Abercromby. A. Connell. 
Alt. Solicitor- General Blair, Jo. Clerk. Clerk, Home. 


D. D. 


Not yet collected. 


No CLXXXIX. 
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Ne CEXXXIX. . December 9. 17953. 


The CREDITORS of William Robertſon, 
AGAINST 


The DISPONEES of Janet Maſon. 


TESTAMENT, FOREIGN. — Heritable property in Scotland cannot be 
conveyed by a teſtament executed in England and in the Engliſh form. 


Friar. -A diſpoſition of heritable property, granted by a father to his 
daughter and her huſband, © their heirs, executors and aſſignees what- 
&* ſoever,”” and proceeding upon the narrative of love and favour to his 
daughter, veſts the fee in her. 


LEX ANDER ROBERTSON, of London, vintner, was married to 
anet Maſon, daughter of William Maſon, nurſeryman at 

Dalry near Edinburgh. It does not appear that any contract was 
entered into, or any fortune given with her, on the marriage. | 

In 1772, William Maſon executed a diſpoſition, in which, upon 
a narrative“ of the love, and fayour, and affection, which he had 
« and bore to Janet Maſon alias Robertſon, his eldeſt lawful daugh- 
ce ter, ſpouſe to Alexander Robertſon, of the pariſh of Botolph, and 
© county of Middleſex, vintner, and for divers other good cauſes and 
«© conſiderations him thereunto moving,“ he conveyed the fix acres 
and a half of land belonging to him at Dalry, with the houſes built 
thereon, © to and in favour of the ſaid Janet Maſon alias Robertſon, 
% and Alexander Robertſon, her huſband, their heirs, executors and 
« aſſignees whatſoever, heritably and irredeemably.“ 

A ſimilar deſcription of the diſponees was given in the procura- 
tory of reſignation, and in all the other clauſes of the diſpoſition, 
except in that for the delivery of the ſymbols of infeftment, in 
which the huſband was mentioned * for his intereſt.” | 

It contained a clauſe of abſolute warrandice. 

Of the ſame date, William Maſon, by a ſeparate deed, bequeathed 
his whole perſonal property to Alexander Robertſon, burdened on- 
ly with payment of the teſtator's debts, and proviſions to his young- 
er daughters. 

William Maſon died ſoon after. 

Alexander Robertſon took infeftment on the diſpoſition. In 
1779, he executed, in London, and in the Engliſh form, a teſta- 
ment, in which he © gives, deviſes and bequeaths,“ his whole pro 


perty 
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perty to his wife, particularly his intereſt in the lands of Dalry, 
and his other heritable property in Scotland, which was conſider- 
able. The deed likewiſe contained a nomination of executors. 

Upon her huſband's death, Janet Maſon, under this deed, ob- 
tained an adjudication in implement againſt her eldeſt fon William 
Robertſon, then abroad. 

William Robertſon afterwards brought an action againſt her for 
ſetting aſide the deed 1779, as a conveyance of heritable property 
in Scotland, and for having it declared, that, by the deed 1772, 
the fee of the lands of Dalry was veſted in his father, 

Both parties died during the dependence of the action; but the 
adjudging creditors of the purſuer afterwards infiſted in it againſt 
the diſponees of the defender. The grounds for ſetting aſide the 
deed 1779, and the argument of the parties, were the ſame as 
in the caſe, 1cth June 1795, Henderſon againſt Selkirk. 

The Lords unanimouſly © found, That the laſt will, executed 
after the Engliſh form, cannot effectually convey any heritable 
„ property in Scotland.” 


On the effect of the deed 1772 the defenders 


Pleaded: Where the fee of a ſubject, conveyed to a huſband and 
wife, and their heirs, is veſted, is a queſtion of intention, to be 
gathered from the circumſtances of each caſe. It is a ſettled 
point, that it is veſted in the wife, where her heirs are chiefly fa- 
voured in the ſubſtitutions, or where, as in the preſent caſe, the 
ſubject is derived from her; Stair, 19th June 1667, Johnſtoun ; 
Stair, Inſt, p. 502 3 Bank. vol. 2. p. 337; Erſk. b. 3. tit. 8. 

6 


The deed in queſtion proceeds upon the narrative of love and 
favour to the diſponer's daughter, and it could not, therefore, be 
meant that the huſband ſhould have it in his power to diſpoſe of 
it, to the diſappointment both of her and her children. Accor- 
dingly, in one clauſe of the deed, the ſubject is conveyed to him 
only for © his intereſt.” 


Anſwered: The general preſumption, that where a ſubject is con- 
veyed conjunctly to huſband and wife, the fee is veſted in the lat- 
ter as the head of the family, has been long eſtabliſhed in the law 
of Scotland; Craig, lib. 2. d. 22. $6. ; Stair, b. 2. t. 6. F r0.; and, 
as there is no preference given to the heirs of the wife, in the pre- 
ſent caſe, and the ſubject did not proceed from herſelf, but from 
her father, it does not fall under the uſual exceptions ; Forbes, 
23d July 1713, Edgar; Stair, b. 2. tit. 6. § 10.; b. 3. tit. 5. 
$ 51.3 Fount. 19th January 1697, Laws; Harc. p. 85., 2oth 
December 1682, Ramſay; r1th Auguſt 1781, Blair's Creditors, 
mentioned in the report, 5th Auguſt 1782, Blairs againſt Bell, &c.; 
20th January 1790, Henderſon. From the narrative of the deed, 
there 1s no reaſon to preſume, that the diſponer meant to infringe 
the ordinary rules of law in her favour. Indeed, as he had pre- 
viouſly given his daughter no proviſion, the ſubjects may be con- 
ſiderd as conveyed nomine dotis ; and accordingly, the deed con- 

tains 
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tains a clauſe of warrandice, and no power to alter. The giving 
the fee to the huſband was, therefore, a very rational act; and 
the more likely to be adopted by William Maſon, that from his 
giving his fon- in- law the abſolute diſpoſal of his perſonal eſtate, he 
ſeems to have had complete confidence in him. 

The looſe expreſſion, by which the ſubjects are deſcribed as gi- 
ven to the huſband “ for his intereſt,” occurring in the clauſe for 
delivery of the ſymbols of infeftment, and not in the diſpoſitive or 
other important clauſe of the deed, cannot affect the queſtion. 


The Lord Ordinary reported the cauſe. 


The Lords unanimouſly “ found, That the fee of the lands of 
„ Dalry was veſted in Janet Maſon.” 


A reclaiming petition was (14th January 1796) refuſed without 
anſwers. | | 


Lord Reporter, Eftgrove. AQ. Solicitor- General Blair, Maconocbie, Mony- 
penny. Alt. Wallace. Clerk, Home, | 
D. D. 
On no > OCONEE —— - 
No CXC. EE 55 December 9. 1795. 


(T EIN D COURT.) 


The HERIT ORS of Portmoak. 


AGAINST 


Mrs ANNE JEAN DOUGLAS. 


TxeinDs.—Trinds belonging to a College are not liable for ſtipend till 
thoſe heritably diſponed to the proprietors of the lands are exhauſted. 


HE teinds of the lands of Kirkneſs, the property of Mrs Anne 

Jean Douglas, in the pariſh of Portmoak, originally belonged 

to the Priory of St Serf's Inch in Lochleven, and afterwards to the 

Priory of St Andrew's. At the Reformation, they were veſted in the 

Crown, and were beſtowed by James VI. in 1586, on St Leonard's 

College in St Andrew's, which is deſcribed in the gift as founded 

by him for promoting the ſtudy of theology. This gift was rati- 
fied by act of Parliament in 1612. 

6 A | Mrs 
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Mrs Douglas has a leaſe of her teinds from the College. 

The family of Kinroſs are ſuperiors of moſt of the lands in the 
pariſh, of which they are alſo patrons ; and in that capacity they 
had right, under the acts 1690 and 1693, to the teinds not heritably 
diſponed, but they have ſince granted heritable rights of them to 
moſt of their vaſſals. : 

The miniſter of the pariſn having got an augmentation to his 
ſtipend, a ſcheme of locality was made up, in which a great part of 
the burden was laid on the lands of Kirkneſs, out of which no part 
of the old ſtipend had been paid, while thoſe heritors who had heri- 
table rights to their teinds were totally exempted. Mrs Douglas 
. objected, that the teinds of a college can only be burdened ultimo loco. 


The heritors 


Pleaded: The proviſion of a competent ſtipend to the miniſter of 
the pariſh is a burden inherent on all poſſeſſors of teinds, who de 
not themſelves officiate in the cure. Even biſhops, the moſt fa- 
voured order of the clergy, had no exemption as to the teinds poſ- 
ſeſſed by them. The Priors of St Serf, muſt either have officiated 
themſelves or paid ſtipend, and ſo muſt the College of St Andrew's. 
Indeed, it is a ſettled point, that teinds held by a college may be 
ſo burdened ; 12th December 1716, Miniſter of Old Machar againſt 
.the College of Aberdeen; 1753, Miniſter of Marytown againſt the 
New College of St Andrew's.; 16th May 1792, Miniſter of Mary- 
kirk againſt the College of Aberdeen *, &c. ; and this being the caſe, 
the preſent queſtion muſt be determined according to the eſtabliſn- 
ed rules of allocation, by which teinds held in leaſe by an heri- 
tor muſt be exhauſted before thoſe heritably diſponed to him; Erſk. 
b. 2. tit. 10. \ 51, 52. F 

But if it ſhould be thought hard to apply the ordinary rules of 
law to this caſe, where the teinds of the pariſh are derived from 
different titulars, who have exerciſed their rights differently, the 
burden may be divided between them, according to the valued 
rent of the lands over which their right as titulars extends, on 
the principle of the decifion, 13th July 1774, Fotheringham 


againſt Bower, where two pariſhes had been united, 

Anſwered: So long as the Crown retained poſſeſſion of other 
teinds in the pariſh, it could not be meant that any part of the ſti- 
pend ſhould be paid out of teinds ſo ſolemnly beſtowed on a col- 
lege, originally conſidered as an eccleſiaſtical inſtitution, and till 
leſs that they ſhould be ſubjected to a new burden, in conſequence 
of a poſterior grant to a layman. 

The ordinary rules of allocation, mentioned by Mr Erſkine, 
relate only to the caſes where the competition ariſes between the 
Crown and a lay-titular, or between a lay-titular and thoſe de- 
riving right from him, and not (as it is indeed virtually admitted 
by the heritors, from their reference to the caſe of Fotheringham) 
to the caſe where there are two titulars in the pariſh, both of 
whom were meant to be equally favoured by the Crown; and till 

leſs 


None of theſe caſes are collected. 
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leſs to the caſe where the competition ariſes between thoſe deri- 
ving right from a lay-titular and the leſſees of a college. 

Further, the ordinary rules of allocation have been introduced, 
not from an enactment of the Legiſlature, but from the diſcretionary 
powers of the High Commiſſion, and therefore they cannot have 
place where their application would create injuſtice to the parties, 
and be contrary to the enactment of the Legiſlature. Now, by 
the act 1693, c. 23. it is declared, that the powers of the Commiſ\- 
fion of Teinds “ ſhall not be extended to the buying and ſelling of 
* teinds, which formerly pertained to biſhops, and now belong 
« to their Majeſties, by the abolition of Epiſcopacy, ſo long as 
« the ſaid teinds ſhall remain in their Majeſties hands undiſpoſed 
of, nor to teinds belonging to colleges and hoſpitals, or morti- 
« fied or deſtined to pious uſes.” | 

The object of this enactment, it is evident, was to preſerve en- 
tire the revenues of thoſe privileged poſſeſſors of teinds ; but accor- 
ding to the doctrine of the heritors, its effect would be directly the 
reverſe; for as teinds belonging to theſe bodies cannot be heritably 
diſponed, the poſſeſſors of them would be in a worſe fituation 
than ordinary titulars, who, upon a ſale of their teinds, get a 
price, low indeed, but which is not ſubject to any after burden; 
whereas, in every pariſh where the teinds were of the deſcription 
excepted in the act, the other heritors would find it their inte- 
reſt to purchaſe their teinds, by which means the whole burden 
of ſtipend would fall upon the former, and ſeminaries of learning, 
and hoſpitals for the ſick, be deprived of their revenues without 
any return. But the deciſions of the Court, following out the ſpi- 
rit of the ſtatute, have eſtabliſhed, that biſhops teinds are not 
liable for ſtipend, till thoſe heritably diſponed by a lay-titular are 
exhauſted ; 13th July 1715, Miniſter of Arngoſk againſt the Heri- 
tors * ; 7th March 1770, Officers of State againſt Campbell of Loch- 
nell ; 3d June 1795, Skene againſt the Officers of State; and that 
even biſhops teinds are liable before thoſe belonging to a col- 
lege; 23d June 1756, Straiton Þ. 


The Lord Ordinary found, © 1m9, That the reſpondent Mrs 
“ Douglas could not, in right of the College of St Andrew's, plead 
«© an exemption from the locality, if there were not other teinds 
in the pariſh upon which the ſtipend could be localled ; but 
„found, 249, As there are in this caſe lay-titulars of teinds, upon 
« whom the ſtipend can be localled, the teinds belonging to. the 
College of St Andrew's, in whoſe right the reipondent pleads, 
« are by the law entitled to an exemption ; and accordingly, by 
« late deciſion, in the caſe of one of the Colleges of St Andrew's 
* againſt Straiton of Lawriſton, the teinds belonging to the Col- 
« lege were found entitled to an exemption, in competition even 
« with a tack of biſhops teinds from the Crown;' and therefore 
adhered to a former interlocutor ſuſtaining the objection, 


Upon adviſing a reclaiming petition, with anſwers, it was 
Objerved 


Not collected. + Not yet collected. Not collecded on this point. 
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_ Obſerved on the Bench: It is implied in the nature of a grant 
of teinds for a pious uſe, that they cannot be attached till thoſe 
derived from a lay-titular are exhauſted. 


The Lords unanimouſly * adhered.” 


A reclaiming petition was preſented for the heritors, in which 
they quoted the caſes, 6th July 1709, Miniſter of Denino againſt 
the Heritors *, and gth July 1718, Miniſter of Craig againſt the 
Pariſhioners *, as eſtabliſhing the oppoſite doctrine, and craved 
time to ſearch the records, and lodge an additional petition ; but 
it was unanimoully refuſed, without anſwers. 


Lord Ordinary, Monboddo. For the Heritors, V. Robertſon, Williamſon. * 
Alt. Maconochie, D. Douglas. ; 
D. D. 


No CXCI. December 12, 1795. 
WILLIAM LAW, 
AGAINST 


DANIEL DEWAR and WILLIAM SPROTT. 


PRISONER. -A perſon found entitled to the benefit of a ceſſio bonorum, 
who was impriſoned by the ſentence of a judge till payment of a fine to 
a private party. | 


ANIEL DEwaR, with concurrence of William Sprott, Procu- 

rator-fiſcal of the city of Edinburgh, preſented a complaint 

to the Magiſtrates againſt William Law, for an aſſault. The Ma- 

giſtrates fined Law L. 5 to the private complainer, and L. 2 to 

the Procurator-fiſcal, and ordered him to be impriſoned till pay- 

ment. 

Law afterwards brought a proceſs of ceſſio bonorum, which was 

oppoſed by Dewar and Sprott, his only creditors, who 


Pleaded : Strictly ſpeaking, a ceſſio bonorum is competent only 
where the bankruptcy has been occaſioned by innocent misfor- 
tune; J. 1. G3. . de panis; l. 35. F. de injur. et fam. lib. l. 37. F. 
de minor. Voet ad pandect. lib. 42. tit, 3. 5. ; Acts Sed. 1ſt Decem- 


ber 
* Not collected. 
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ber 1685; Bank. b. 4. tit. 40. $3. ; Erſk. b. 4. tit. 3. $27.; 


Kames, 19th November 1751, Malloch ; gth Auguſt 1781, Stewart ; 
12th July 1785, Macgubbin. And although, in ſome late caſes, 
the benefit has been extended to perſons impriſoned, civiliter, for 
damages arifing ex delicto, it has, in no caſe, been given, where 
the purſuer has been impriſoned by the ſentence of a judge, whch 
muſt be literally carried into execution, unleſs it be altered by a 
ſuperior court. 


Anſwered : Impriſonment awarded, till payment of a ſum of 
money, whether to a private party or public proſecutor, takes place, 
not in modum pane, but is the conſequence of poverty, and therefore 
the caſe comes to be the ſame, as where damages, ariſing ex delicto, 
are awarded in a civil action, and the defender is impriſoned, in 
the ordinary courſe of diligence, in which caſe the benefit of ce/io 
is undoubtedly competent; 18th February 1764, Small; 5th March 
1791, Macdowall; 15th January 1794, Douglas. 


Upon adviſing notes of precedents for the parties, the Court 
came to be of opinion, that there was no room for making any 
diſtinction between a fine to a private party and damages awarded 
to him civiliter ex delicto; and that upon the principle of the de- 
ciſion, Douglas againſt her Creditors, there was fo far no ground for 
refuſing the ceſſio; but they ſeemed diſpoſed to refuſe it, or, at leaſt, 
to order further argument, on account of the fine to the Procura- 
tor-fiſcal, upon which the purſuer's agent paid the fine at the 
9575 nd 


The Lords unaimouſly decerned in the ce/ſo, and diſpenſed with 
a 


It! AR, lglis, Fa Alt. W. Baird. Clerk, Colguboun, 


D. D. 


e 6 B Ne CXCIT. 
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N? CXCII. December 16. 1795. 


JAMES MANSON, Treaſurer of the Guildry, and JAMES MIL- 
LER, Procurator-fiſcal of the Dean-of-Guild Court of Perth, 


AGAINST 


JAMES MACDONALD. 


Bunch RovaLl.—The daughter of a ſoldier, although married to a 
perſon not a member of the Guildry, may retail groceries within burgh. 


Aufs MacnonanlD, a journeyman wright, married the daugh- 
ter of a ſoldier, who, after her marriage, ſet up a ſmall ſhop in 
Perth, in which ſhe retailed bread, barley, and ſmall groceries. 

The Guildry brought a complaint before the Dean-of-Guild and 
his counſel againſt Macdonald, ſtating, that the trade was carried 
on by his wife, for his behoof, and concluding, that he ſhould ei- 
ther enter with the Guildry, or pay the annual compoſition exacted 
from unfree traders. | | 

The Dean-of-Guild found“ that the defender's being married 
6 to a diſcharged ſoldier's daughter, does not entitle him to the 
„ privilege of trading within burgh, and therefore fined and amer- 
<« ciated him in the ſum of 30 s. Sterling, to be paid to the Guild 
* Treaſurer for behoof of the guildry.“ A 


Macdonald brought this judgment under review by advocation, 
and | | 


Pleaded : The ſtatute 3d Geo. III. c. 8. enabling the children 
of ſoldiers to trade within burgh, does not deprive their daughters 
of that privilege upon marriage. Perhaps they cannot communi- 
cate. it to their huſbands, ſo as to entitle them to carry on trade in 
their own name, but it does not follow that they may not them- 
ſelves exerciſe any buſineſs for which they are qualified. 


Anſwered : The defender is attempting to ſhelter himſelf under 
his wife's privilege. She cannot carry on trade but for his be- 
hoof; her whole moveables belong to him jure mariti, and by her 
conducting the buſineſs, with his knowledge, he is liable for eve- 
ry obligation ſhe comes under reſpecting it. If the defender's plea 
were ſupported, it would afford a pretence to perſons married to 
the widows or daughters of ſoldiers to carry on almoſt every 
trade in name of their wives, there being few which a female 


may 
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may not ſuperintend, eſpecially as the ſtatute, although it gives 
the privilege of exerciſing only thoſe trades which the perſons fa- 
voured by it “ are apt and able for.“ does not require that, be- 
fore ſetting up, they ſhould undergo any trial as to their know- 
ledge in the branch which they intend to follow. Defences, ſimi- 
lar to the preſent, have ar ie been uniformly repelled; 29th 
January 1778, Taylors in Glaſgow againſt Mackechnie “; 24th 
February 1790, Corporation of Shoemakers in Perth. 


The Lord Ordinary aſſoilzied the defender from the action, 


„and found the purſuers liable to the defender in the expence of 
« extract. 


On adviſing a reclaiming petition and anſwers, it was 


Ob/erved on the Bench: In caſes of this ſort, a diſtinction is to be 
made between occupations exerciſed for the moſt part by men, and 
thoſe which are frequently carried. on by females. When the 
daughter of a foldier engages in the former, it will, in general, be 

refumed, that ſhe is attempting; collufively to communicate to her 
huſband a privilege perſonal to herſelf; but in the latter, there is 
no room for the preſumption. In this caſe, therefore, the interlo- 
cutor of the Lord Ordinary is clearly right. It is to be regretted, 
however, that the ſtatute does not ſpecify preciſely the trades 
which the widows and daughters of ſoldiers may exereiſe after 
marriage, as it may often be difficult to draw the line, 


The Court unanimouNy « adhered, and founded the purſuers 


1 p : ” 


„ Hable in the expence of the anſwers." 
Clerk, Home. Fn | 
R. D. 
Ne CXClII. 


Not collected. 
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Ne CXCIIIn. . 819% + December 16. 1795. 
-(TEIND COURT, pea 
| Farl of CASSILLIS, _ 


AGAINST 


JAMES FINLAY, Common Agent for carrying on the locality 


ſed on them in a proceſs of augmentation" and locality, r. 
901151 he! 405 4 JIE) -+6] . 13: 19 (33 Jar 401 


117443 
—_— 4 \ 
> - * S WALL 


HE lands of /Gleteard and Merkland, belonging to the Earl 

1 of Caffillis, 'were let, abqut forty years ago, for L. 25 : 3 6 

Sterling yearly, on a leaſe for three nineteen years, for which no 
graſſum was paid. They have ſince been ſubſet for L. 80.a-year. 

The minifter of the'pariſh of Dalrymple, where theſe lands lie, 

having brought a proceſs of augmentation and locality, he gave in 

a rental of the pariſh, in which he rated them at the rent paid by 

the ſubtenant. To this the Earl of Caſlilis 8 


ObjeRted : In valuations of teinds, the rent bona fide received by the 
landlord himſelf, is adopted as the rule for fixing the value of the 
lands; Dict. vol. ii. v. Teinds, p. 440. 2d December 1730, Baillie ; 
Kilk. p. 551. 6th February 1745, Sir John Maxwell; and the fame 
muſt hold in proceſſes of augmentation and locality, otherwiſe this 
prepoſterous conſequence might follow, that, for a long ſeries of 
years, the whole rent drawn by the landlord might be payable as 
ſtipend to the miniſter. 9 OI 


Anſwered : It was intended by the act 1633, c. 17. that the tithe 
ſhould be one-fifth of the true rent of the lands; Erſk. b. 2. t. 10. 
$ 32. and that ſurely is to be aſcertained, not by the terms of a 
leaſe granted 40 years ago, but by the rent which they actually 
yield at the time; nor can it make any difference whether the 
whole of it is paid to the landlord, or partly to him, and partly to 
another. 


The objection was firſt ſtated in the locality, and was repelled 
_ ty the Lord Ordinary. | 
But 
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But on adviſing a reclaiming petition with anſwers, it was 


Obſerved on the Bench : It would be hard that an heritor ſhould 
pay ſtipend according to a higher rent than he himſelf receives, 
This queſtion falls to be determined pretty much on the ſame prin- 
ciples as if it had occurred in a valuation of teinds, where the rent 
2 received by the landlord would have been adopted as the 
rule. 


The Lords unanimouſly © found, that the rent paid to the land- 
lord muſt be the rule for aſcertaining the rent of his lands, and 
© therefore ſuſtained the objection as to the rent of Gleneard and 
« Merkland.” | 


Lord Ordinary, Ankterville. Act. Cathcart. Alt. M. Roft. 


R. D. 


No CXCIV. January 15. 1796. 
The CORPORATION of BAKERS at Haddington, 


AGAINST 


* 


DAVID BEGBIE. 


Bun cH ROYAL. — 24th Geo. III. ſeſ. 2. c. 6.4 trade carried on in 
name, and, as it was ſaid, for behoof of the ſon of a diſcharged ſoldier, 
who was only twelve years of age, found to be an evaſion of the exclu- 
ſive privileges of the Corporation. 


Auks LEE, ſon of a diſcharged ſoldier, lived with and was main- 

tained by his uncle, David Begbie, ſhopkeeper at Haddington, 

who, when Lee was only twelve years of age, ſet him up as a ba- 
ker in that burgh. 

The Corporation of Bakers complained of this to the Trades- 
bailie, who called before him Lee, Begbie, and a journeyman em- 
ployed by them. From their declarations it appeared, that the 
whole expence of the buſineſs was defrayed by the uncle; that 
the bread was baked by the journeyman, aſſiſted by the boy's 
aunt, and fold in the uncle's ſhop; and that the boy himſelf, 
who was at ſchool, took no other charge of the buſineſs than oc- 


caſionally ſelling the bread at his leiſure hours: The uncle farther 
6 CG declared, 
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declared, that, though no bargain had been made on the ſubject, 
the profits were to be applied to the boy's uſe. 
The Bailic prohibited them from carrying on the trade, and af- 
terwards impriſoned Begbie till payment of a fine impoſed on ac- 
count of his diſregarding the prohibition. 

Begbie preſented a bill of ſuſpenſion and liberation, which was 


paſled. 


„The Lord Ordinary found, That the ſaid James Lee had no 
* title to aſſume the profeſſion of a baker in the burgh of Had- 
„ dington, being a boy between twelve and thirteen years of age.“ 


In a reclaiming petition, it was 


Pleaded: The ſtatutes exempting diſcharged ſoldiers, and their 
children, from the excluſive privileges of corporations, contain no 
limitation as to the age of the perſon entitled to their benefit; 12th 
Cha. II. c. 16.; 12th Ann, c. 13.; 24th Geo. III. ſeſ. 2. c.6.; and 
from their nature they ought to receive a liberal interpretation. 
A wounded ſoldier might carry on trade by ſervants ; and upon 
the ſame principle a ſoldier's fon may do ſo with the aſſiſtance of 
his relations, provided the trade be conducted for his behoof. 


The Court were of opinion, That as Lee was not of an age to car- 
ry on trade himſelf, his name muſt be preſumed to be uſed by the ſu- 
ſpender as a cover for evading the privileges of the Corporation. 


The Lords refuſed the petition without anſwers, 


Lord Ordinary, Swinton. For the petitioners, Cullen. Clerk, Gordon. 
D. D. 


N* CXCV. 
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Ne CXCV. Fanuary 15. 1796. 


JOHN DUNLOP, Truſtee on the Sequeſtrated Eſtate of James 
Dunlop, | | 


AGAINST 


The DUNBARTON GLASSWORK COMPANY, and their CRE- 
DITORS. 


SOCIETY. — BANKRUPT. — COMPENSATION. — RETENTION, — The 
creditors of a ſolvent Company can rank on the ſequeſtrated eflate of one 
of the partners, who happens to be debtor to the Company, only to the 
extent of the balance due by him to the Company, and not for the 
amount of the debts due to themſelves. | 


HE affairs of James Dunlop having gone into diſorder, his 
_ eſtate was ſequeſtrated in 1793. | 

Mr Dunlop was at this time a partner of the Dunbarton Glaſs- 
work Company ; but it was provided by the contract of copartne- 
ry, that, if any of the partners became bankrupt, they ſhould be 
obliged to withdraw ; and that their intereſt in the concern ſhould 
reſolve into a claim for their ſhare of the ſtock at the laſt balance 
of the books preceding their bankruptcy. 

Mr Dunlop owed the Company a much larger ſum than his 
ſhare of the ſtock ; over which laſt, it was admitted the Company 
had a right of retention, but they had only a perſonal claim againſt 
him for the balance. 

The .capital of the Company having been inadequate to carry 
on their buſineſs, they had borrowed money to a large extent, 
chiefly upon bonds, in which all the partners were bound conjunct- 
ly and ſeverally. f 

At Mr Dunlop's bankruptcy, the funds of the Company were more 
than ſufficient to pay all their debts. Moſt of their creditors, 
however, in place of demanding their money, accepted corro- 
borative ſecurities: But at the ſame time they claimed pay- 
ment from James Dunlop's ſequeſtrated eſtate; a ſtep which 
they ſeem to have taken by deſire of the Company, who probably 
had it in view to compenſate pro tanto the claim for reimburſe- 
ment of the dividends drawn by theſe creditors, which would, in 
this way, have ariſen to James Dunlop's private eſtate againſt the 
Company, with the balance which he owed them; by which 
means they would have drawn full payment of their debt, in place 


of ranking for it pari paſſu with the other creditors. 4 
0 
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Ie truſtee on James Dunlop's eſtate gave in objections to the 

claim of the Company creditors in the uſual form, and at the ſame 
time brought an action both againſt them and the Company, con- 
cluding, that the latter ſhould be ordained to pay the debts due to 
the former, or, if they ſhould decline to accept payment, that it 
ſhould be found they were not entitled to claim on the ſequeſtrated 


eſtate; And 


Pleaded : Although in the caſe of a bankrupt Company their 
creditors are entitled to rank on the eſtates of individual partners, 
4th July 1776, Creditors of-Carlifle and Company againſt Creditors 
of Dunlop *, they can have no intereſt or title to do ſo where they 
can inſtantly get payment from the Company, their proper debtor. 
This, therefore, in reality, 1s a queſtion not with the creditors, 
but with the Company, to whom the former are attempting to 
.create an undue preference. | 

But if they ſhall, nevertheleſs, be allowed to rank, it ſhould at all 
events be found, that their doing ſo cannot give the Company any 
advantage as creditors of James Dunlop, which they would not have 
poſſeſſed if they had themſelves paid the Company debts. In eve- 
ry caſe of a ſequeſtration, the rights of the creditors muſt be taken 
as they ſtood when it was awarded, at which period the eſtate of 
the bankrupt becomes a fund of diviſion among the creditors at 
large, pro rata of their debts, ſubject only to ſuch preferences as 
then exiſt ; but when Mr Dunlop's eſtate was ſequeſtrated, the 
Company were merely perſonal creditors, without any preference 
for the balance remaining due to'them. As therefore, by ſuſtain- 
ing the claims of the Company creditors, a part of the ſequeſtrated 
eſtate, which the Company would not otherwiſe have got, would 
come indirectly into their hands, it muſt ante omnia be refunded 
to the truſtee, in the ſame manner as if by any accident a com- 
mon creditor had got poſſeſſion of it after the date of ſequeſtra- 


tion. | 


Anſwered for the Company creditors: It is a fixed principle of law, 
that every partner of a Company is liable for the Company debts. 
Although, therefore, the bonds of the claimants had been granted 
by the Company alone, the creditors would have been entitled to 
rank upon James Dunlop's eſtate. The caſe, however, is the 
ſtronger, from Mr Dunlop's being bound jointly and ſeverally 
with the Company. The ſolvency of the Company cannot prevent 
the claimants from ſeeking payment from any obligant in their 

bonds. It was indeed for the very purpoſe of obtaining it more 
readily, that they took Mr Dunlop and the other individual part- 
ners bound in ſolidum for the debts. How far their claim to rank 
on Mr Dunlop's eſtate may benefit the Dunbarton Glaſswork Com- 
pany, is a queſtion with which they have no concern. The Court 
will take care that it ſhall not give them any improper advan- 


tage. 2 
| C 
Dictionary, vol. iv. p. 292. 
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The Lord Ordinary took the cauſe to report. 


Obſerved on the Bench: This is plainly an attempt on the part 
of the claimants to give an indirect preference to the Glaſswork 
Company, to which they have no right. The Company being ſol- 
vent, ought to pay their own debts; and if theſe ſhould be paid in 
part out of the ſequeſtrated eſtate, the Company would not be al- 
lowed, in ranking for the balance due to them by Mr Dunlop, to 
inſiſt on any preference which they would not have poſſeſſed had 
ne” creditors been paid wholly from the Company 

unds. | 


The Court © found, That the claim now made by the creditors 
of the Glaſshouſe Company muſt be viewed in the fame light as 
« if it had been made by the ſaid Company itſelf; and therefore 
« found, That ſaid Glaſshouſe Company are only entitled to 
* rank for the debt due to ſaid Company by James Dunlop, after 
% deduction therefrom of the value of his ſhare of ſaid Company's 
funds, as at the 31ſt December 1792 ; and found expences due.“ 


Lord Ordinary, Craig. 
For the Truſtee, Lord Advocate Dundas, Solicitor-General Blair, Davidſon, Moodie. 
For Creditors of the Company, Rolland, Hope. Clerk, Menzies, 

| R. D. 


No CXCVI. | January 19. 1796. 
CUNINGHAM and SIMPSON. 


AGAINST 


Sir GEORGE HOME, Baronet, and the COMMISSIONERS for 
raiſing Seamen at the Port of Leith, | 


APPRENTICE. -A maſter found entitlsd to reclaim an apprentice not 
bred to the ſea, who bad entered a volunteer for the Navy, with the 
Commiſſioners appointed by 35th Geo. III. c. 9. but found not entitled 
to reclaim another, who had been at ſea before the commencement of his 


_ apprenticeſhip. 


N apprentice of Cuningham and Simpſon, filyer-platers in 
A Edinburgh, who had not formerly been at ſea, entered as 2 


volunteer for the Navy, with the Commiſſioners at Leith, _— 
6 D ed 
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ed by 35th Geo. III. c. 9. $5. After he was approved of by Sir 
George Home, the regulating officer, in terms of { 3. of the ſta- 
tute, but before he was turned over to the ſervice, as directed by 
$ 13. his maſters obtained a warrant for his impriſonment from the 
Magiſtrates of Edinburgh; but being afterwards liberated upon 
the application of the Commiſſioners, his maſters brought a ſuſpen - 
fion againſt them and Sir George Home; who, in defence, 


Pleaded : 1mo, The contract of apprenticeſhip, like every other 
obligation of ſervice, falls under the general contract of location, 
which, unleſs where the contrary is enacted by ſpecial ſtatute, as 
in leaſes of land by the law of Scotland, gives no real right in the 
ſubject, but merely a perſonal action for implement, or for dama- 
ges on failure; Voet. loc. Cond. F 15. Stair, b. 1. t. 15. { 4. b. 4. 
t. 35. $8. Accordingly, an apprentice remains /uz juris as much 
as any other ſervant. He may contract debt, or commit damage, 
and be impriſoned for it, and thus diſable himſelf from fulfilling 
his obligation of ſervice; or if he engage with a ſecond maſter, 
his former one cannot reclaim him ; nor will it make any differ- 
ence that poſſeſſion has followed on the firſt contract; for a par- 
tial implement of a contract of ſervice creates no preference for 
what remains to be performed ; the maſter, like the creditor in a 
daily penſion, from receiving what has become due one day, has 
no better right to what is to become due the next, than if the ob- 
ligation was then only to commence. 

If this holds in a competition between two private maſters, ſtill 
leſs can the ſuſpenders prevail againſt the Crown, An enrolment 
ſtamps a character, which is indelible till a diſcharge be obtained. 
Specific implement can be enforced by military law; whereas a 
private Maſter has no higher powers of coercion than an ordinary 
pater familias. The utmoſt he can do is to impriſon his appren- 
tice, who, as ſoon as he is liberated, may be ſeized by the officers 
of the Crown; nor, from the perſonal nature of a contract of ſer- 
vice, could Courts of Juſtice legally grant an interdi& againſt 
their doing ſo; and therefore an obligation to ſerve the public, 
neceſſarily puts an end to a private indenture. 

Beſides, ſervice in war, when the public ſafety requires it, is a 
duty incumbent on every member of the State, reſulting from the 
political union, and paramount to all others. This duty, which it 
is the prerogative of the Crown to.enforce, applies to landmen as 
well as to ſeamen; the latter are frequently impreſſed, and no 
contract of ſervice exempts them from being ſo. The neceſlity of 
impreſling landmen is only ſuperſeded by voluntary enliſtment, and 
the obligation thereby contracted ſhould therefore be equally ſu- 
preme, 

Accordingly, in various ſtatutes it is evidently implied, that, at 
common law, apprentices may be impreſſed, or enter voluntarily 
into the public ſervice; 2d and 3d Ann, c. 6. F 15.3 4th Ann, 
c. 19. F17.; I2th Ann. § 13.; 13th Geo. II. c. 17. J 2. 85 

2do, The ſtatute under which the chargers act declares, 5 31. 
That © no perſon who ſhall be enrolled in his Majeſty's ſervice, 
« by virtue of this act, ſhall be liable to be taken out of his 

| « Majeſty's 


Jan. 179). COURT OF SESSION. 473 


« Majeſty's ſervice, by any proceſs whatever, other than by 
“ ſome criminal proceſs, for ſome criminal matter, puniſhable 
* by the known laws of the land.” The preſent, however, is 
not a criminal proceſs; and as the act was paſſed on an emer- 
gency, and laid an embargo on the whole ſhipping of the country, 
till the number of men required by it was obtained, it was thought 
neceſſary that no previous civil obligation ſhonld be a bar to 
enrolment. Accordingly, in the county- act, which was paſſed 
about the ſame time, where, from its giving an alternative of fur- 
niſhing a ſpecific number of men, or paying an equivalent in mo- 
ney, there was not the {ame neceſlity for diſpatch, articled clerks 
and apprentices are expreſsly excepted, provided they are claimed 
before any part of their bounty is advanced to them, or they are 
turned over to the ſervice; which ſhews it to have been the under- 
ſtanding of the Legiſlature, that an expreſs exception was neceſ- 
ſary, where apprentices were not meant to be included, 35th 
Geo. III, c. 29. C 22. 


Anſwered Imo, An apprentice is the bondman of his maſter, 
who 1s entitled to enforce ſpecific performance. Indeed, this is 
the caſe in all obligations ad factum preftandum; the creditor is 
not obliged to accept of damages, nor even of the penalty ſtipu- 
lated in lieu of it; Fount, 27th December 1695, Beattie; 11th 
Auguſt 1753, Bromfield. | 

When an apprentice deſerts his ſervice, his maſter may reclaim 
him, as formerly he might have done a collier, or a ſalter; 1606. 
c. 11. 1661, c. 56.; and in a competition between two maſters, the 
rule is, prior tempore potior jure, particularly when the firſt contract 
has been followed by poſſeſſion; and it can make no difference that 
the ſecond maſter is the Sovereign, becauſe, in ſupplying the Army 
and Navy, he is bound by the ordinary rules of common law. He 
is indeed entitled to preſs perſons bred to the ſea; and it is a dif- 
ferent queſtion, how far a perſon liable to be impreſſed can ac- 
quire an exemption by entering into a poſterior obligation of ſer- 
vice with a ſubject. But, except in the caſe of invaſion, or for- 
midable inſurreQion, when every perſon becomes liable to military 
ſervice, landmen enter into it only in conſequence of their own 
conſent, and therefore they muſt be under no previous obligation 
which prevents them from adhibiting it. The neceſſity of the 
times might perhaps juſtify a ſtatute altering the common law, but 
can be no reaſon for an extenſion of prerogative, the limits of 
which are fixed, and which give the King as little right to take 
the apprentices as the money of his ſubjects. | 

Accordingly, it has hitherto been univerſally underſtood, that 
apprentices cannot, againſt the will of their maſters, enter either 
into the Army or Navy; Home, 29th June 1742, Wright; and 
it is eaſy to ſee how detrimental the oppoſite doctrine would be 
to the intereſts both of maſters and apprentices, and conſequent- 
ly to the manufactures of the country, The ſtatutes quoted by 
the chargers, all relate to exemptions in favour of perſons other- 
wiſe liable to be impreſſed, except the 12th Ann, which reſpects 
the caſe where the apprentice is not reclaimed by his maſter. 7 

240, 
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2do, If the ſtatute in queſtion had been intended to make ſo im- 
portant an alteration on the common law, it would have contained 
an expreſs enactment for the purpoſe. But the ſection appealed to 
by the chargers, ſo far from doing ſo, relates only to perſons who 
are legally enrolled. Its object was to obtain a number of volun- 
teers for the Navy; it could not therefore mean that perſons, 
whoſe enrolment had been brought about by force or fraud, might 
be detained in the ſervice; and for the ſame reaſon it cannot ap- 
ply to apprentices, who are not ſui juris, and who, when oppoſed 
by their maſters, are incapable of conſent. According to the op- 

ſite doctrine, even deſerters from the Army might be enrolled ; 
and although the 16th ſection prohibits perſons who are not able 
bodied, and who are above or below a certain age, from being en- 
rolled, even ſuch perſons, if once entered, might be kept in the 
{ervice. | | | 

The clauſe of the county- act is merely declaratory of the com- 
mon law; it alſo declares, that deſerters, or perſons already in the 
ſervice, ſhall not be entered under it; yet ſurely it will not be main- 
tained, that without an expreſs prohibition, ſuch perſons might 
have been enrolled. | 


The Lord Ordinary on the bills reported the cauſe on memo- 
rials, after which a hearing in preſence took place. 


When the cauſe came to be adviſed, the Judges preſent were 
equally divided in their ſentiments. The grounds of the oppoſite 
opinions are ſtated in the argument for the parties. They were 
founded on common law, as well as on the ſtatute *. 


From. the Lord Preſident having no vote, the bill was, (28th May 
1796), refuſed. But upon adviſing a reclaiming petition with an- 
ſwers, the bill was paſſed ”' by a caſting vote. | 


Lord Ordinary, Dregborn. For the Suſpenders, H. Erſtine, Tait. 
For the Chargers, Solicitor- General Blair, Maconocbie. 


D. D. 


On both occaſions, the Lords were unanimous in refuſing a bill of ſuſpenſion for the 
ſame parties, where the perſon enrolled had been bred to the ſea, before becoming their 
apprentice. | ! 


: | No CXCVII. 
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N* CXCVII. January 29. 1796. 
JAMES CHEAPE and JAMES LINDSAY, 


AGAINST 
DONALD CAMPBELL and his Father's CREDITORS. 


ADJUDICATION. —HEIR-APPARENT.—1695, c. 24.—The creditors of 
the anceſtor are entitled to lead adjudications during the dependance of 
an action of ſale, at the inſtance of the heir-apparent, where there is no 
immediate proſpect of the eftate being ſold, and where the intereſt of the 
debts is not regularly paid. | | 


APTAIN DONALD CAMPBELL, as heir-apparent to his father, 
brought a ſale of the lands of Barbreck and others, in terms 
of the act 1695, c. 24. 

During its dependance, James Cheape and James Lindſay, heri- 
table creditors of his father, obtained decrees of conſtitution 
cognitionis cauſa againſt him, and in order to accumulate their 
debts, upon which no intereſt had been paid ſince Martinmas 
1792, they raiſed adjudications, which the Lord Ordinary or- 
dered to be intimated in common form. 


Captain Campbell and the other creditors 


Objefed : Actions of fale at the inſtance of the heir-apparent, 
are, in reality, brought for behoof of the creditors at large. 
The decree of ſale has the ſame effect with a decree of adjudication 
at their inſtance, and on that account ſuperſedes the neceſlity of 
adjudications by particular creditors ; Kilker. voce Ranking and 
Sale, roth June 1747, Maxwell; Ad of Sederunt, 11th July 1794. 
Although the purſuers ſhould ſucceed in their attempt, it would not 
improve their ſecurity for the principal and intereſt due to them ; 
and the expence ariſing from the number of adjudications which 
would neceſſarily be led, in order to come in pari paſſu with them, 
would more than counter-balance any advantage which they might 


otherwiſe derive from the meaſure. 


A petition, containing theſe objections, was appointed to be an- 
ſwered in the end of February 1795, but hopes being entertained 
that the lands would ſoon be fold, the Court delayed adviſing the 
cauſe till 29th January 1796 ; when the proſpect of a ſale being ſtill 
at ſome diſtance, it was 


Obſerved on the Bench: In general, an action of ſale at the 
inſtance of an heir-apparent, renders adjudications by individual 
creditors unneceſſary. But, in the preſent caſe, the adjudica- 
tions ought to be allowed to x that the purſuers may 28 

the 
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the penalties and accumulations as a compenſation for the delay 
in payment of their intereſt. 


Some of the judges even doubted, if the Court ought to inter- 
poſe in any caſe to ſtop an adjudication. 


The Lords unanimouſly © allowed the adjudication to proceed.“ 


Act. Hope. Alt. G. Ferguſſon. Clerk, Home. 
D. D. 


No CXCVIII. February 2. 1796. 
The CREDITORS of Walter Ferguſſon, 


AGAINST 
Mrs CATHARINE SWINTON. 


BAnKRUPT,—AQt 1621.—A4n annuity granted by a buſband to his wife 
after inſolvency, and by a poſtnuptial contract of marriage, reduced in 
/o far as it exceeded a reaſonable proviſion, | | 


2 1782, Walter Ferguſſon, writer in Edinburgh, married Mrs 
Catharine Swinton, a lady of a reſpectable family, by whom 
he got a fortune of about L. 1600 Sterling, beſides a yearly reve- 
nue of L. 84: 12 : 6, ariſing from property not falling under the 
Jus mariti. 

No contract was entered into at the time of the marriage, but by 
a poſtnuptial one in 1789, Walter Ferguſſon, after he had become 
inſolvent, ſettle a jginture of L. 160 upon his wife, together 
with L. 150 to purchaſe furniture, On this contract ſhe was in- 
feft in certain ſubjects belonging to him, a few days after its date. 

A ranking and ſale of Walter Ferguſſon's heritable property was 
afterwards brought, in which Mrs Ferguſſon having produced this 
contract and infeftment as her intereſt, the other creditors 


Objeed : The proviſion to Mrs Ferguſſon cannot be conſidered 
as onerous, becauſe her huſband received and ſpent her fortune 
before the date of the contract, which he had come under no 
previous obligation to execute. It therefore falls under the act 
1621, as a gratuitous deed, executed by him after inſolvency ; and 
there are no grounds for ſupporting it to the extent of an aliment, 
as Mrs Ferguſſon will have, after her huſband's death, L. 84, 2s. 
64. yearly, ariſing from property not falling under the jus mariti. 


Anſwered : Settlements made by a huſband on a wife, even after 


inſolvency, are reducible only in ſo far as they are exorbitant; 
| * 
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Di. vol. i. p. 70.3 Trth January 1738, Robertſon; 19th June 1645, 


Walker; gth January 1676, Brown; 17th February 1738, Mac- 


kenzie; 26th July 1744, Campbell. But the proviſion in queſtion, 
conſidering Mrs Ferguſſon's ſtation in life, and the fortune brought 
by her, is moderate and reaſonable, 


The Lord Ordinary took the cauſe to report. 


The Court were unanimous in thinking, that the contract ſhould 


neither be ſupported, nor ſet aſide in toto. Some of the Judges 


thought that Mrs Ferguſſon ſhould be allowed 10 per cent. yearly 
of the fortune brought by her. The prevailing opinion, however, 
was, that, in caſes of this ſort, the extent of the widow's proviſion 
ought not to depend ſo much upon what her huſband received by 
her, as upon the rank and fituation of the parties. 


The Lords, © in reſpect both parties are agreed that Mrs Fer- 
*« guſſon has the property of a houſe in Tiviot Row, and the fee of 
* two ſums of L. 700 and L. 282, gs. Sterling, due by bonds bear- 
ing intereſt, reſtrict her proviſions, granted by Mr Ferguſſon out 
* of his eſtate, to an annuity of L. 80 Sterling, in the event of her 


ſurviving her huſband ; and in ſo far repel the objections made 


* to ſaid proviſions, and to the heritable ſecurity granted for the 
* ſame, in virtue of the poſtnuptial contract.“ 


Lord Ordinary, Monboddo. For the Creditors, Maconochie, Rae. 


Alt. Honyman, Cathcart, Arch. Campbell junior. Clerk, Colguboun. 
R. D. 
— — 
No CXCIX. : February 3. 1796. 
Cad 


The Earl of CASSILLIS 


AGAINST 


The COMMON AGENT for the Creditors of Hugh Roſs. 


PRESCRIPTION.—SUPERIOR AND VASSAL.—The effetof a latent tranſ- 
action, of an old date, relieving the vaſſal from payment of the feu. duty, 
found not to be loſt by preſcription, although the feu-duty appeared in 
all the inveſtitures, there being no evidence of its ever having been paid. 


HE Earl of Caſſillis held the lands of Nether Skeldon and 
Airds ward of the Crown; and, in 1613, a contract was en- 
tered into between him and John Crawford, by which the former 
diſponed 
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diſponed theſe lands to the latter for 12,000 merks, to be held feu 
on payment of 52 merks Scots yearly ; but in order to relieve the 
vaſſal of the feu-duty, the Earl obliged himſelf to grant him an 
infeftment of annualrent out of other lands to an equal amount, 
the annualrent and feu-duty to be held as. mutually diſcharging 
each other, except when the lands ſhould fall in ward to the 
Crown, during which period, it was declared, that the feu-duty 
| ſhould be paid to the donator, and the annualrent ſhould ceaſe. 

In 1614, the Earl granted a feu-charter of the lands, bearing to 
be in implement of the contract. It declared the feu-duty to be 
52 merks Scots, ſi petatur tantum but it took no notice of the diſ- 
charge of it by means of the annualrent, nor was infeftment of 
annualrent ever granted. 

In all the ſubſequent titles down to 1747, (which were grant- 
ed both to heirs and ſingular ſucceſſors), the duties payable by 
the vaſſal were declared to be the ſame as in former inveſtitures, 
without ſpecifying their amount, and ſtill no mention was made 
of the annualrent, | | 

In 1678, a declarator of nonentry was obtained by the ſuperior. 

In 1747, the vaſſal accepted a precept of clare conſtat from the 
ſuperior, in which the 52 merks of yearly feu- duty were declared 
ayable, without any reference to former titles. 

The father of Hugh Roſs of Kerſe afterwards purchaſed theſe 
lands, and was ſucceeded in them by Hugh his ſon; neither of them 
renewed the inveſtiture. 

In 1789, when Hugh Roſs's affairs were embarraſſed, the Earl 
of Caſſillis obtained a decree of reduction and certification againſt 
him for neglecting to pay the feu-duty. No feu-duty, however, 
was paid by him, nor was there any evidence of its having ever 
been paid from 1613 downwards. 

- Theſe lands were ſold by Hugh Roſs's creditors, warranted free 
of feu-duty. But the Earl of Caſſillis, who repreſents the origi- 
nal diſponer, refuſed to enter the purchaſer, unleſs on payment of 
the feu-duty from 1747 downwards; and his allowing a clauſe to 
be inſerted in the charter, declaring the Earl's right to the feu- 
duty, in the ſame general terms as in the precept 1747. 

His Lordſhip accordingly raiſed a ſuſpenſion, in which he ſtated, 
that it had been the practice of his family, inſtead of annually ex- 
acting payment of their feu-duties, to content themſelves with re- 
ceiving all arrears each time the inveſtiture was renewed ; that the 
feu-duties of the lands in queſtion would no doubt be paid in the 
ſame manner, though, from the books kept by the agent of the 
family having been deſtroyed by fire, direct evidence of the fact 
could not now be obtained ; but he contended, that the titles to 
the lands, ſubſequent to the date of the contract, eſtabliſhed both 
the practice of paying feu-duties, and the right to exact them: 


Pleaded The contract 1613, which is very anomalous in its na- 
ture, ſeems to have been immediately departed from. Not only no 
infeftment of annualrent was ever granted in conſequence of it, 
but the charter executed the very next year, while it expreſsly ſti- 


pulated the feu-duty of 52 merks, took no notice of the annual- 
| rent 
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rent which was to diſcharge it. The ſubſequent titles by which 
the vaſſal was taken bound to pay the feu-duty exigible by former 
inveſtitures, cannot therefore apply to the contract 1613, upon 
which no poſſeſſion or infeftment followed; and it is altogether 
improbable that theſe titles would have been ſo expreſſed, unleſs 
the ſuperior, on the one hand, had conſidered himſelf entitled to 
exact, and been accuſtomed to receive the ſtipulated reddendo, and 
the vaſſals, on the other hand, been ſenſible that they had no right 
of exemption from payment of it. Since, therefore, the lands in 
| queſtion have been poſſeſſed for above 180 years, upon an inveſti- 
ture which entitled the ſuſpender's predeceſſors to demand a feu- 
duty, and which they no doubt did at each time the inveſtiture 
was renewed, while, during this long period, the diſcharge con- 
tained in the contract 1613 has continued latent, the right, of the 
ſuſpender is eſtabliſhed by the poſitive, and that of the charger 
loſt by the negative preſcription. Indeed, though no feu- duty had 
been paid, the inveſtitures under which an eſtate has been held for 
40 years, fix unalterably the rights of ſuperior and vaſſal, even al- 
though, by miſtake, they ſhould contain a diſcrepancy from the 
prior titles; 5th Auguſt 1768, Duke of Buccleuch againſt ahe 
Officers of State. Deciſion in 1770 between the ſame parties *. 


Anſwered: The contract 1613 was fair and reaſonable, John 
Crawford gave a full price for the lands; and it was therefore in- 
tended that he ſhould pay no feu-duty to the Earl of Caſſillis; 
but, though Crown vaſlals were at its date entitled to grant feus, 
I457, c. 71.; 1503, c. 90. and gr.; Erik. b. 2. tit. 5. $7. they 
could not do ſo to the prejudice of the ſuperior, and it was there- 
fore neceſſary that the feu-duty ſhould be kept up, in caſe the 
lands ſhould at any time fall in ward to the Crown, which was the 
reaſon for its being ſo provided by the contract. The infeftment 
of annualrent was meant merely in ſecurity of the diſcharge of the 
feu-duty, to make it a real burden on the lands, and good againſt 
ſingular ſucceſſors in the ſuperiority. f 

Such being the object of the contract, it is incumbent on the 
ſuſpender to eſtabliſh, that the right of exemption has been paſſed 
from by the vaſſal. In this, however, he has failed ; he has pro- 
duced no evidence of the feu-duty having been paid, and, in fact, 
none has been paid ſince the date of the contract. The charter 1614. 
expreſsly bears to be granted in implement of the contract, and 
muſt therefore apply equally to every part of it; and as the ſub- 
ſequent titles, down to 1747, all refer to the charter 1614, they are 
therefore juſt as much qualified by the contract as if it had been 
narrated in them. The object of the precept of clare conſtat in 
1747, was merely to give the right to the heir antum et tale, as it 
had been enjoyed by his predeceſſor; and it is admitted no feu- 
duties have been paid fince its date, which both ſhews the under- 
ſtanding of parties at granting the precept, and ſtrengthens the 
preſumption, that no prior feu-duties had ever been exacted. In 
theſe circumſtances, there can be no room either for the poſitive 


or negative preſcription, 
1 : | 6 F The 


* Not collected. 
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The Lord Ordinary, “in reſpe& that by the original feu-con- 
* tract in 1613, the yearly annualrent of 52 merks thereby ſtipu- 
c lated, and the like ſum of feu-duty, are declared to extinguiſh 
« each other; and in reſpect there is no evidence that one far- 
« thing of the feu-duty from the date of the contract downwards, 
« was ever paid; found, That the non-payment of feu-duty is 
e equivalent to poſſeſſion upon the annualrent-right, and there- 
« fore preſcription, poſitive or negative, does not ftrike againſt 
e the contract, but that it is binding on the parties and their heirs 
&« at this day: and in reſpect it is averred by the charger, that 
e the ſuſpender repreſents John Earl of Caſſillis, the party to the 
ce contract, and that the ſuſpender has pointed out no other title 
“ upon which he holds the eſtate than that of heir, found the 
* letters orderly proceeded.” 


Upon adviſing a reclaiming petition, with anſwers, the Lords, 
upon the grounds ſtated by the reſpondent, unanimouſly © adhered.“ 


Lord Ordinary, Juſtice-Clerł. For the Suſpender, D. Cathcart. 
Alt. A. Campbell junior. Clerk, Home. 
2 D . D * 
— — 
No CC. hs February 4. 1796. 


ANDREW MACWHINNIE, Common Agent in the Ranking of 
the Creditors of Alexander Hooks, 


AGAINST 


ALEXANDER BURTON. 


ADJuDICATION.,—4 pluris petitio proceeding from culpable negligence 
found to void an adjudication in toto. 


A LEXANDER Hooks became bankrupt in 1782, when his per- 
ſonal eſtate was ſequeſtrated. 

In 1783, Alexander Burton and Nathaniel Agnew paid a debt, 
as cautioners for him, amounting to L. 342 : 10 : 11. 

By receipt, bearing date 2oth April 1784, Burton acknowledged 
his having received L. 82 : 15: 6 from John Hathorn, factor on 
Hooks“ ſequeſtrated eſtate, as a dividend on this debt; and, in 
March 1784, Burton alſo received L. 20 further to account of it, 
from Robert Murray, a debtor of Hooks. In May 1789, Mr 
Agnew granted an aſſignation of his half of the debt in fayour 

| of 
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-of Burton, on the narrative that Burton had paid him the amount 
of it. | | 
Burton, thus in right of the whole debt, in 1790, led an adju- 


dication upon it over lands belonging to Hooks, without deducting 
the partial payments of L. 82 15 : 6, and L. 20 which he had pre- 


viouſly received, 

In a ranking and ſale of Hooks' heritable property, which was 
afterwards brought, the common agent contended, that Burton's 
.adjudicaton ſhould be ſet aſide in toto, on account of the pluris 
petitio which it contained, and which he alleged aroſe in two 
ways: 1½, From Burton's not deducting the partial payments he 
had received before its date; and, 2dly, He ſtated, that Agnew, 
previous to the date of his aſſignation in favour of Burton, had 
compounded his ſhare of the debt with Hathorn, Burton, and cer- 
tain other perſons, whom Hooks had appointed truſtees for that 
very purpoſe, and that, in fact, part of the L. 82: 15: 6 paid to 


Burton by Hathorn, was received by him as in full of Agnew's 


compoſition ſo that in juſtice Mr Burton's adjudication ſhould 
have been led only for his own half of the debt, deducting the 
partial payments which he had received on his own account, 

Mr Burton, in defence, ſtated, 1, That owing to Hathorn and 
him having had other tranſactions together, it happened, that al- 
though credit had been given him by Hathorn for the dividend of 
L. 82: 15 : 6 on 20th April 1784, this circumſtance did not come 
to his knowledge till July 1789, when he immediately wrote to 
his agent at Edinburgh, to deduct that payment from the ſum for 
which he had directed the adjudication to be led ; and that it was 
owing to the inadvertency of his man of buſineſs that this had not 
been done. That his receipt for this dividend, although dated in 
April 1784, was not, in fact, ſigned by him for eight years after, it 
having been antedated by Hathorn, from a deſire that it ſhould not 
appear from his vouchers, that any dividends belonging to Hooks' 
creditors had remained ſo long in his hands: That the L. 20 
paid by Murray was received by Agnew, and not by him; and 
that its not having been deducted 1n leading the adjudication, aroſe 
from an uncertainty whether it would be admitted as a good pay- 
ment by Hooks? other creditors, it having been made after his 
bankruptcy: 2dly, Mr Burton denied that Mr Agnew had ac- 
cepted a compoſition for his half of the debt; and although pret- 
ty ſtrong circumſtances were brought forward by the common 


agent in proof of his allegation, the Court did not ſeem to con- 


ſider it as fully eſtabliſhed. 

Theſe explanations, it was contended by Mr Burton, evinced, 
that he had never any intention of concealing the partial pay- 
ments which he had received, and that therefore, agreeably to 
the preſent practice of the Court, the adjudication ſhould at leaſt 
be ſuſtained, as a ſecurity for the principal ſum truly due, intereſt 
and neceſſary expences accumulated, as at the date of the decree; 
Kilkerran, No. 17. voce Adjudication, 13th January 1759, Credi- 
tors of Dunjop ; 7th March 1769, Rutherfoord. | 


The Lord Ordinary, * in reſpect the ſaid Alexander Burton has 


“ not made it appear, that the pluris petitio in his adjudication 
was 


. 
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% was owing to an innocent miſtake, therefore, ſuſtained the ſaid 
* objection as ſufficient to reduce his adjudication in totum, lea- 
« ying him to rank as a perſonal .creditor for what may be found 
% due to him.“ 


On adviſing a reclaiming petition for Burton, with anſwers, &c. 
it was 


Obſerved on the Bench: A general adjudication is no doubt more 
of the nature of a pignus prætorium than of a ſale; yet as a decree 
of expiry of the legal, although in abſence, may convert it into a 
right of property, it muſt not be laid down as a general rule, that 
no pluris petitio ſhall have the effect of annulling an adjudication, 
In the preſent inſtance, the conduct of Mr Burton was ſlovenly, 
and even culpable. 


The Court adhered;* and found Mr Burton liable in the ex- 
pence of the anſwers, &c. 


Lord Ordinary, Swinton. For Common Agent, D. Cathcart Alt. Hay. 
Clerk, Menzzes. 
R. D. 


No CCI, February 10. 1796. 


+ 


Mrs ANNABELLA WIGHT and others, 


AGAINST 


WILLIAM INGLIS, and others. 


HERITABLE and MovEABLE.—Hay produced from ſeed ſown along 
with barley and wheat in ſpring 1794, and cut down in ſummer 1795, 
was found, in a competition between the heir and executor, to belong to 
the former. | 


= ſpring 1794, William Simpſon ſowed clover and rye-graſs along 
with wheat and barley, on about 70 acres of land belonging 
to him. He died in December following, and Mrs Wight and 
others, his executors, afterwards brought an action againſt Wil- 
liam Inglis, and his other heirs, concluding, that the hay-crop in 
ſummer 1795, produced from the ſeeds ſown in 1794, ſhould be 
Found to belong to them as an artificial fruit. | 


The 
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The arguments uſed by the parties were, in ſubſtance, the ſame 
with thoſe to be found in the caſe Dame Sydney Sinclair againſt 
Dalrymple *. 


The Lord Ordinary reported the cauſe. 


Ob/erved on the Bench: The hay in queſtion is to be conſidered 
as a ſecond crop, and as ſuch belongs to the heir. It is true, the 
firſt crop would, in this caſe, be of little, or perhaps no value; 
but that aroſe entirely from wheat or barley having been ſown 
along with the graſs-ſeeds; and as the crops ariſing from the for- 
mer were reaped by Mr Simpſon, the executors are by that means 
fully indemnified for the deficiency or loſs of the firſt crop of 
graſs, 


The Lords unanimouſly aſloilzied the defenders, 


Lord Ordinary, Eſtgrove. AQ. Cullen. Alt. Davidſon. Clerk. Pringle. 
- . R. D. 


Ne cell. February 10. 1796. 
HEW 5 


AGAINST 


JAMES LOVE. 


T1TLE to PURSUE. —The truſtee for the creditors of a bankrupt is not 
entitled to bring a charge of fraudulent bankruptcy againſt him with- 
out the concurrence of his Majeſty's Advocate. 


: 


Ew DaRsy, truſtee on the ſequeſtrated eſtate of James 

Love, and himſelf claiming as a creditor, preſented a peti- 

tion and complaint, in which he accuſed Love of fraudulent bank- 

ruptcy, and craved that he might be puniſhed accordingly ; 1621. 
c. 18.; 1696, c. 5.; 33d Geo. III. c. 74. H 27, 28. 

The facts charged were alleged to have happened during the 


dependence of the ſequeſtration. | 
ependence q = = 


* Kilkerran voce Heir and Executor, p. 229.; Clerk Home, No. 266. ; Kames, jth De- 
-cember 1744. 
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This complaint being brought without concurrence of his Maje- 
ſty's Advocate, the defender, inter alia, objected to its competency 
on that account; 1oth Auguſt 1765, Syme ; 1777, Blacklaw *. 


The purſuer, on the other hand, ſtated, that it was the practice 
of the Court to exerciſe their criminal juriſdiction incidentally, 
without that concurrence, where the crime occurs in the courſe of 
actions depending before them; Acts of Sederunt, 15th June 1561, 
Stevinſton; 8th January 1736, Blackadder; 14th June 1782, Brown: 
That the ſequeſtration in the preſent caſe muſt be conſidered as 
a depending action; and that the concurrence of his Majeſty's 
Advocate was not neceſſary to complaints of fraudulent bankrupt- 
cy, even where there was not a previous dependence; Acts of Se- 
derunt, July 26. 1748, Mackenzie and others; 4th February 1757, 


Wauchope. 


* 


Ob/erved on the Bench: It is uſual for the Court to puniſh inci- 
dentally perjury or prevarication committed in the courſe of a 
proceſs depending before them, theſe crimes being of the nature of 
a contempt of Court. When any other matter of criminal charge, 
ſuch as fraudulent bankruptcy, comes under their obſervation in the 
courſe of a civil action, it is the duty of the Court to take notice 
of it ; but the proper mode of proceeding is, to recommend to 
his Majeſty's Advocate to inquire into the matter, and, as he 
ſhall ſee cauſe, give his inſtance or concurrence to a proſecution 
brought in proper form. And a formal complaint at the inftance 
of an individual, without concurrence of his Majeſty's Advocate, 
for the public intereſt, is, in ſuch caſes, wholly incompetent, 


Upon adviſing the complaint, anſwers, replies and duplies, (27th 


June 1795), © The Lords diſmiſſed the complaint z* and, upon ad- 
viſing a reclaiming petition, anſwers, &c, * adhered.” 


Act. Greenſhzels. Alt. Tait. Clerk, Colguboun, 


Not collected. 


Ne CCIII. 


8 
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Ne CCIIL. February 16. 1796. 


ANNE and MARGARET BAYNES, Heirs-Portioners of Thomas 
Ruthyen, and their Huſbands, for their Intereſt, 


AGAINST 


Colonel THOMAS GRAHAM. 


4 


APPEAL. —ARRESTMENT,—COMPETITION,—/n a competition ariſing 
in a multiple-poinding between an arreſtment on a depending action, in 
which the purſuer after wards obtained decree, againſt which an ap- 
peal was in dependence, and two pofterior arre/tments, the one on a 
bill, and the other on a decree, the uſers of the two laſt found not en- 
titled to a decree of preference over the funds arreſted, which were 
ordered to remain in medio till the diſcuſſion of the appeal. 


NDREW STRAITON held a farm belonging to Colonel Graham, 

A on a leaſe, by which an additional rent was ſtipulated for 
every acre the tenant ſhould have in tillage beyond a certain 
number. 

Colonel Graham brought an action againſt him for exceeding 
the given number; and, on its dependence, in January 1790, uſed 
an arreſtment in the hands of David Kinloch, a debtor of Straiton. 

In Auguſt 1790, Thomas Ruthyen, a creditor of Straiton, by 
bill, likewiſe arreſted in the hands of Kinloch; and in 1793, 
Anne and Margaret Baynes, heirs of Ruthven, conſtituted, by de- 
cree, another debt due to him by Straiton, and uſed a ſecond ar- 
reſtment iu Kinloch's hands. 

In the action at Colonel Graham's inſtance againſt Straiton, the 
Court, in May 1794, © found the defender liable for the additional 
© rents ſtipulated in the leaſe, and remitted to the Lord Ordinary 


© to aſcertain the extent thereof.“ 


Againſt this judgment Straiton appealed to the Houſe of Lords. 


Before the appeal was diſcuſſed, a multiple-poinding was brought 
in the name of Kinloch, in which Anne and Margaret Bayne con- 
tended, that the arreſtments uſed at Ruthven's and their inſtance, 
although poſterior to Colonel Graham's, were preferable to it, in 
reſpect that it proceeded on a depending action, on which a decree 
for a liquidated ſum had not been obtained; and 


Pleaded : An arreſtment is of itſelf merely a prohibitory, and 


conſequently an incomplete ſpecies of diligence, It is the __ 
0 
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of forthcoming which transfers the property to the arreſter; Stair, 
b. 3. tit. 1. $ 42. An action of forthcoming cannot, however, be 
brought on an arreſtment which proceeds on a depending action, 
till an extracted decree for a liquidated ſum be obtained in it. But 
Colonel Graham has obtained no ſuch decree. On the contrary, 
even the general finding of the Court in his favour may be alter- 
ed by the Houſe of Peers, and cannot therefore prevent the com- 
plete diligence of other creditors from having immediate effect. 
As a poſterior arreſtment on a debt preſently due, is preferable 
to a prior one proceeding on a debt in diem; Erlk. b. 3. tit. 6. 
$ 18. and 21.; Did. vol. 1. p. 61. 2d January 1728, Watkins 
Stair, 29th July 1670, Charters; ſo, a fortiori, ought the arreſt- 
ments of Mr Ruthven and his heirs to be preferred to that of Co- 
lonel Graham. | 

Before Colonel Graham appeared in the multiple-poinding, the 
Lord Ordinary had preferred Margaret and Anne Bayne to the 
funds in medio ; but on the production of his intereſt, his Lordſhip 
found, That before Margaret and Anne Baynes, and their huſ- 
* bands, can draw in conſequence of the preference they have ob- 
© tained in the multiple-poinding by the former interlocutor, they 
© muſt find caution to make the money forthcoming to Colonel 
«© Graham, whenever his claim againſt Andrew Straiton ſhall be 


© ultimately aſcertained in his favour.” 


On adviſing a reclaiming petition for Margaret and Anne Baynes, 
againſt this interlocutor, 1t was 


Obſerved on the Bench : As the extent of Colonel Graham's debt 
would have been long fince ſettled, had it not been for Straiton's 
appeal, it is that circumſtance alone which prevents him from ob- 
taining a decree of preference in the multiple-poinding. But, as 
the appeal unavoidably ſtops that action as to him, equity re- 
quires that his competitors ſhould not be allowed to proceed in it. 
If they were, the precedent would be dangerous; as, on many oc- 
caſions, it would give riſe to colluſion and undue advantage. 


The Lords found, that the funds arreſted muſt remain in medis 
till the diſcuſſion. of the appeal *. | 


Lord Ordinary, Ankerville: For the Petitioner, Dickſon, Clerk, Sinclair. 
R. D. 


* The reporter underftands this to have been the judgment of the Court ; but he has 
Not been able to ſee the interlocutor in the record, 


No ((IV. 
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Ne CCIV. February 24. 1796. 
Dame MARY MEAD, 
AGAINST 


ARCHIBALD SWINTON, Common Agent in the Ranking of 
the Creditors of the late Sir Samuel Hannay. 


TERce.—Where there are two manſion-houſes on an eflate, has the wi- 
dow a right to the ſecond, as an appendage of her terce ? 


IR Samver HANN Ax died infeft in the lands of Kirkdale, on 
which there was an old manfion-houſe, where he and his fa- 
mily reſided. A few years before his death, he built, cloſe by it, 
a more commodious houſe, where he propoſed to have lived, but 
he died before it was completed. | 

Lady Hannay claimed the old manſion-houſe, as an appendage 
to her terce, on the ground, that where there are two manfion- 
houſes, the widow 1s entitled to the ſecond ; Craig, /. 2. D. 22. 
$ 29.3 Erſk. b. 2. t. 9. § 48.; 29th June 1773, Montier. 

She was oppoſed by the common agent in the ranking of Sir 
Samuel's creditors, who ſtated, in the h place, That in point of 
law, it ſeemed extremely doubtful, if in any caſe the widow had 
right to the ſecond manfion-houſe, no mention being made of ſuch 
right either by Balfour or Stair, nor any deciſion finding her en- 
titled to it; 2dly, That at all events there was no room for ſuch a 
claim here; it being plain, from Sir Samuel having built the new 
houſe within a few yards of the old one, that he muſt have intend- 
ed either to have taken it down, or to have converted it into of- 
fices. | | 
The queſtion firſt came before the Sheriff of Kirkcudbright, 
who having found that © Lady Hannay had no claim upon either 
e of the houſes,” ſhe complained of the judgment by bill of ad- 
vocation. | | | 
The Lord Ordinary on the bills took the caſe to report. 

The Court went on the ſpecialty ſtated by the common agent, 
on which they were clear that Lady Hannay's claim was ground- 
leſs. Some of the Judges, however, expreſſed great doubts whe- | 
ther, even independent of the ſpecialty, it had any foundation in 


law. 


The Lords unanimouſly refuſed the bill. 


Lord Ordinary, Stonefield. AQ. Maitland. Alt. Arch. Campbell junior. 
Clerk, Menzzes. 


R. D. 
6 H Mee. 
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N® CCV. February 25. 1796. 
ALEXANDER GEDDES and ALLAN CLARKE, 


AGAINST 


JEAN BULL. 


PROOF.,—BASTARD.—TITLE TO PussUE.—/f a title, by adjudication 
upon a truſl- bond, be objected to upon the ground of baſtardy, the par- 
ſuer muſt prove his legitimacy. 


| LEXANDER GEDDEs and Sarah Fry were ſaid to be mar- 
ried, and had an only ſon, Alexander Geddes junior. Be- 
Fore Sarah Fry's death, however, her alleged huſband deſerted her, 
and connected himſelf with Jean Bull, with whom he ſettled in 
Wales, called her his wife, and executed ſettlements in her favour, 
conveying to her ſome lands in Scotland, and his whole moveable 
property. | 

Alexander Geddes, after his father's death, being adviſed to 
challenge theſe deeds, as granted adulterii cauſa, executed a truſt- 
bond in fayour of Allan Clarke ; who, after deducing an adjudi- 
cation on it, brought a reduction of the ſettlements. 

In defence, it was ſtated by Jean Bull, That Geddes was a na- 
tural ſon, and conſequently had no title to purſue. 

Mr Geddes averred, That his father and mother had been re- 
ceived as huſband and wife by their friends in Scotland ; and pro- 
duced, in evidence of the celebration of their marriage, a notorial 
extract of its entry from the regiſter of marriages kept by the per- 
ſon who performed the ceremony, an Epiſcopal clergyman in Had- 
dington, who is ſince dead. 

The Lord Ordinary, © in reſpect the purſuer alleges, that he is 
* the lawful fon and heir of his father, and that the defender con- 
<« teſts his legitimacy, finds the purſuer, before further procedure, 
* muſt inſtru his legitimacy.” 


In a reclaiming petition, the purſuers 


Pleaded : Mr Geddes has produced prima facie evidence of his 
legitimacy, which was more than he was bound to do; for as ba- 
ſtardy is not preſumed, Stair, b. 3. tit. 3. § 43. 19th February 1669, 
King's Advocate againſt Craw; 6th January 1680, Somerville ; 
the defender, before ſhe is entitled to inſiſt in her preſent defence, 


mult eſtabliſh it in a regular proceſs of declarator. The onus pro- 
| band: 
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bandi lies upon her, nor can ſhe be relieved of it merely by ma- 
king a vague allegation in this action, that the purſuer is not le- 
gitimate. 


Obſerved on the Bench: The evidence of the marriage of the 
purſuer's parents, hitherto produced, is not complete; and an adju- 
dication upon a truſt-bond being obtained, without any evidence 
of propinquity, the purſuer muſt ſupport his title by proof, 


The Court refuſed the petition. 


Tord Ordinary, Dreghorn. For the Petitioners, Rolland. Clerk, Sinclair. 
R. D. 

— 
No CCVI. February 25. 1796. 


The CARRON COMPANY, 


AGAINST 


ALEXANDER MUIRHEAD. 


BILL of ExchHANCE.— Has a promiſſory-note payable by inſlalments 
the ſtatutable privileges of bills? 


EOoRCE Schw and Alexander Muirhead, granted the follow- 
ing promiſſory-note to the Carron Company: | 


< Carron, 11th September 1793. 


© We, Alexander Muirhead, tenant in Hilton of Cowie, and 
„George Schaw, tenant in Carmuir, jointly and ſeverally, pro- 
© mile to pay to Carron Company or their order, at Carron Office, 
% the ſum of Fifty pounds Sterling, by regular inſtalments, of 
*« three pounds and three ſhillings per month, the value of the 
« {aid Fifty pounds being delivered to us in three horſes and carts, 
(Signed) Alexander Muir bead, 
George Schaw. 


« L. 50 Sterling.“ 


The two firſt inſtalments were paid by Schaw ; but the third 
Not being paid when due, the Carron Company proteſted the note, 
and gave the obligants a charge of horning. 


Muirhead, in a ſuſpenſion, maintained, That the writing which 
| was 
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was the foundation of the charge could not be conſidered as a bill 
or promiſſory-note, and conſequently was neither probative, nor 
could be the foundation of ſummary diligence. 


Pleading A promiſſory-note, entitled to the ſtatutable privi- 
Jeges, is a writing ſhort and ſimple in its form, containing an ob- 
ligation to pay a ſum of money at a preciſe day, and capable of 
being indorſed from hand to hand; Dict. vol. i. p. 95. February 
1721, Viſcount of Garnock. But the writing in queſtion is com- 
plex, both in its form and in the nature of the engagement under- 
taken by it. The ſmall ſum of L. 50 is ſplit into ſixteen different 
inſtalments. It does not ſpecify the day or month on which the 
firſt inſtalment is payable ; and, ſuppoſing it did, after being pro- 
teſted for payment of one inſtalment, and the proteſt regiſtered, 
it could not be indorſed for the reſt ; it being a ſettled point, that 
no obligation on which a decree of regiſtration has been taken 
can be conveyed by indorſation. Ee 

Beſides, if writings like the preſent were to have the privileges 
of bills, the uſe of bonds of annuity, and other permanent ſecu- 
rities, poſſeſſed of the legal ſolemnities, would be wholly ſuper- 
ſeded. 


Anſwered : The involved narrative of the note is no objection 
to it; Forbes on Bills of Exchange, p. 50. ; Did. vol. i. p. gs. 
21ſt February 1738, Trotter ; nor ought it to be rejected, becauſe 
it is payable by inſtalments ; Bacon's Abridgment, vol, iii. p. 606. 


A drawee may accept a bill for a ſmaller ſum than that contained 


in it, or at a longer day; Beawes' Lex Mercatoria rediviva, p. 460. ; 
Cuningham, p. 35.; Forbes, p. 72.; Kyd, p. 49, 50. ; which is pre- 
ciſely the ſame with accepting a bill payable by inſtalments, as 
he may afterwards accept it for the remainder, payable at a more 
diſtant period. Although the preciſe days of payment are not 
ſpecified in the note, there is no difficulty in diſcovering them ; 
and a bill or promiſſory-note need not be conceived in any ſettled 
form. Neither would diligence uſed for payment of the firſt in- 
ſtalment prevent its negotiability for the others, as each muſt be 
conſidered, quoad hoc, as conſtituting a ſeparate bill capable of ſe- 
parate negotiation. Nor is there any ground to fear, that ſuſtain- 
ing this promiſſory-note would have the effect of ſuperſeding bonds 
of annuity and other permanent ſecurities, as bills, unleſs payable 
within three years at moſt, have no privilege ; Kames, No. 55. 
January 1725, Leſly. 


The Lord Ordinary reported the cauſe. 


One judge was againſt ſupporting the promiſſory-note. It was 
alſo obſerved, that ſupporting notes payable by inſtalments, might, 


on ſome occaſions, afford room for evading the ſtamp-laws. But 
the Court, in general, ſeemed to think, that the note lay under no 


legal objection. As there was, however, ſome difference of opi- 
nion on the queſtion of law, while the Bench were unanimous 


hat the ſum charged for was a juſt debt againſt Muirhead, they 


waved 
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waved the determination of the general point, by turning the 
decree into a libel, and thereafter gave decree againſt him for 
the ſum contained in it, with expences. 


Lord Ordinary, Abercromby. Act. Jo. Clerk. Alt. Mat. Roſs Clerk, Sinclair. 


R. D. 


No CCVII. February 26. 1796. 
JAMES LINDSAY CARNEGIE, 


AGAINST 


GEORGE ROBERTSON SCOTT. 


A, 


MEMBER OF PARLIAMENT.—41? is a competent objection in a Court of 
Freebolders, that the ſeiſin of a claimant proceeds on an exhauſted 


precept. 


SEISIN. An inflrument of ſeiſin ſigned by the notary once on every leaf 
is good, although he ſhould have omitted to ſubſcribe ſome of its pages. 


Iss ISABELLA Scorr was infeft in 1773, upon a Crown- char- 
ter, in lands in Forfarſhire, which afford a freehold qua- 

lification. | 

It having been diſcovered, after the death of the notary who 
took the infeftment, that he had omitted to fign the 2d, 4th, 6th, 
and 8th pages of the ſeiſin, (which conſiſted in all of 14), ſhe, 
in 1789, took infeftment a ſecond time, on the ſame precept, and 
a ſecond inſtrument of ſeiſin was made out. Both ſeiſins were 
duly recorded. | 

Mr George Robertſon having married Miſs Scott, he claimed to 
be put on the roll of freeholders, as her huſband, and produced, as 
his title, the charter above mentioned and ſeiſin 1789. | 

Mr Lindſay Carnegie objected, that a former ſeiſin having been 
taken on the charter, that produced by the claimant was null, as 
proceeding upon an exhauſted precept, | 

The Court of Freeholders having repelled the objection, Mr Car- 
negie preſented a petition and complaint, along with which he 


produced an extract of the ſeiſin 1773. 


In defence, Mr Robertſon Scott 


Pleaded : 1/, The ſeiſin 1789 is ex facie legal and regular; and 
it is an eſtabliſhed rule of election law, that freeholders are not 
| ol entitled 
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entitled to refuſe enrolment upon any objection, which, like the 
preſent, requires extrinſic evidence to ſupport it; Wight, p. 222. 
Falconer, 26th.February 1745, Dunbar ; 5th February 1760, Camp- 
bell, &c. againſt Muir; 28th July 1761, Stewart; gth January 
1755, Forreſter ; 17th February 1779, Burn. 

But, 2dly, The ſeiſin 1789 is in fact unexceptionable ; for, al- 
though two valid ſeifins in fee cannot be taken on the ſame pre- 
cept, yet, where the firſt is inept, the ſecond will be effectual. 
Now, the act 1696, c. 15. (which appears from the act of ſede- 
runt, 17th January 1756, to extend to ſeiſins) directs every page 
to be ſigned by the notary ; and ſuch accordingly is the invari— 
able practice. The ſeiſin 1773 was therefore null, four of its 


pages not being ſigned by him. 


Anſwered : I, The objection ſtated to Mr Scott's enrolment 
did not require the aid of extrinſic evidence; for the ſeiſin 1773, 
being part of the claimant's own titles, could not be ſo conſi- 
dered. Beſides, any written evidence by which a nullity in the 
title is proved, is competent to be judged of by the freeholders ; 
and new evidence may even be received in this Court. See Wight, 
p. 143. 

20% The ſeiſin 1773 is in every reſpect legal and valid. The act 
1696 regulated the ſubſcription of ſecurities only. The mode in 
which notaries muſt ſubſcribe ſeiſins, was previouſly ſettled by 
1686, c. 17. which declares it lawful to write ſeiſins by way of 
book, © each leaf being ſigned by the notar and witneſſes,“ an en- 
actment which was ſtrictly complied with in the ſeiſin 1773; and 
that the ſtatute 1686 is altogether independent of, and was not re- 


pealed or qualified by the act 1696, is clear from the latter only 


requiring that the witneſſes ſhould ſubſcribe the laſt page of the 


deed, whereas the former ordains that the witneſſes to a ſeifin 


ſhall ſign every page of it; a form which is at this day indiſ- 
penſable. 

The act of ſederunt 1756 is inaccurate, in ſuppoſing that the 
act 1696 regulates the ſubſcription of ſeiſins. | * 


The Court, on the grounds ſtated for the complainer, © found 
* the reſpondent was not entitled, in virtue of his titles claimed 


upon, to be enrolled in the roll of freeholders for the ſhire of 


„ Forfar; and therefore, granted warrant to, and ordained the 
* Sheriff-clerk of the ſaid ſhire to expunge his name from the ſaid 
« roll.” 


For the Complainer, Lord Advocate Dundas, Solicitor- General Blair, Geo. Ferguſſon, 
Arch. Campbell junior, Alt. H. Erſtine, Hay, Mat. Roſs, Ad. Gillies, Geo. Ro- 
bertſon-Scott, Clerk, Home. 
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No CCVIII. March 1. 1796. 
Mrs JEAN GIBSON, 


AGAINST 


CHRISTIAN KERR REID. 


HUSBAND AND WIFE.—TAILZIE,—FWhen an entail fixes the maximum 
of the proviſion which an heir can give to his widow, and be dies 
without making any ſettlement on her, a greater ſum cannot be award. 
ed to ber in name of aliment. 


HE nature of the claim brought in this caſe by Mrs Jean Gib- 

ſon againſt Chriſtian Kerr Reid, and the clauſes in the entail 

of the eſtate of Hoſelaw upon which it depended, have been nar- 
rated in No 186. | 


The Court, gth June 1795, found, © That in this caſe, the pur- 
* ſuer's claim of aliment cannot he extended beyond the 400 
„ merks allowed by the entail in queſtion to be ſettled on wives.“ 


Upon adviſing a reclaiming petition with anſwers, the Lords, 
25th November 1795, before anſwer as to the quantum of her 
*« aliment, ordered a condeſcendence of the free rent of the eſtate, 
« after deducting the intereſt of the debts with which it is affec- 
ce ted, and of any other circumſtances that may have an influence 
& in aſcertaining the extent of the aliment.”” 

Parties differed as to the amount of the free rent of the eſtate. 
It appeared to be about L, 180 or L. 190 per annum. But along 
with his condeſcendence, the defender gave in a petition, in which 
he contended, That the queſtion muſt be determined by the clauſes 
of the entail, without regard to the value of the eſtate ; and fur- 


ther, 


| Pleaded : If the claim of a widow to an aliment out of the eſtate 
of her deceaſed huſband, different from the terce and jus velicta, be 
at all founded in law, it comes under the deſcription of a legal 
proviſion, and therefore the entail of Hoſelaw contains an irritant, 
as well as a prohibitory and reſolutive clauſe againſt it; and it can 
make no difference as to this queſtion, that the entail contains no 
irritancy againſt the contracting of ordinary debts. ; 
Beſides irritant and reſolutive clauſes were both unneceſlary, 
The right of the widow, at beſt, is only to a maintenance out of 
the free funds of her huſband ; it is poſtponed not only to onerons 


but gratuitous creditors, and conſequently muit be poſtponed to 
the 
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the right of the ſubſtitutes in an entail with prohibitory clauſes, 
which conſtitutes them onerous creditors of the heir in poſſeſſion. 


Anſwered The widow 1s an onerous creditor againſt her hul:- 
band's eſtate, to the extent of a maintenance ſuited to his rank 
and circumſtances. Her claim may therefore be made effectual 
out of any ſubject which is liable to his onerous debts, and it 
is admitted, that the eſtate of Hoſelaw is ſo. | 

Further, although the entail gives the heir a faculty to provide 
400 merks to his widow, declares that ſum to be in full, and con- 
tains an 1rritancy againſt her legal proviſions, upon the heir's fai- 
lure to exert the faculty, it contains no prohibition againſt his 
granting a larger ſum, or irritancy of the exceſs; and, as the li- 
mitations of the entail are not to be extended by implication, the 
deceaſed might have ſettled on the purſuer the ſum which ſhe now 
claims, and it is in the power of the Court to ſupply the omiſſion. 
Even though the limitations of the entail were held to apply to 
this caſe, the ſame equitable powers which have enabled the Court, 
to give an alimentary provifion, where the marriage was diſſolved 
within year and day, or a terce out of lands in which the huſ- 
band was not infeft, would authoriſe the preſent claim ; 6th March 
1778, Thomſon againſt Macculloch ; 15th December 1786, Low- 
ther againſt Maclaine ; 27th January 1790, Young againſt Camp- 
bell. 
Upon adviſing the petition and condeſcendence, with anſwers, 
it was | 


Obſerved on the Bench: Where a huſband, who poſſeſſes an 
eſtate in fee-ſimple, neglects to provide his widow, the Court may, 
by giving an aliment out of his eſtate, ſupply the omiſſion; but in 
the preſent caſe, the Court cannot, more than the deceaſed him- 
ſelf, exceed the ſum allowed by the entail. 


The Lords unanimouſly © adhered to the interlocutor of gth 
June 1795.“ 


Act. Solicitor- General Blair. R. H. Cay. Alt. M. Roſs, Niel Ferguſſon, 
Clerk, Home. 
D. D. 
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No CCIX. . March 4. 1796. 
WILLIAM GOVAN, 


AGAINST 


Sir GEORGE DOUGLAS, Baronet, and others. 


MEMBER OT PARLIAMENT.—A meeting of freebolders who had rejec- 
ted a claim preſented to them, found liable in the expence of ſerving a 
petition and complaint againſt their judgment, becauſe they had omitted 
to mark in their minutes one of their number as objector. 


ILLIAM GovaN, previouſly to the Michaelmas meeting of 
Roxburgh in 1795, lodged a claim for enrolment with the 
Sheriff-clerk. 
Neither he, nor any perſon for him, attended the meeting. 
A majority, “ found that the claim and titles did not pre- 
% ciſely correſpond ;*'* and therefore refufed to admit the claimant 
to the roll. 
The minutes did not ſpecify by whom the objection was made 
or ſupported. 6 
Mr Govan preſented a petition and complaint, which was ſerved 
againſt Sir George Douglas the preſes, and all the other freeholders 
preſent at the meeting, and was followed with anſwers, &c. 


The Court, without entering into the merits of the Judgment of 
the freeholders, had no doubt that the complainer, in conſequence 
of the explanations and productions ſince made by him, was now, 
at leaſt, entitled to be admitted upon the roll; and while it was 
thought he had been to blame for not attending the meeting, or 
ſending ſome perſon for him, they were of opinion, that ſome 
individual freeholder, preſent at it, ought to have been marked 
as objector, by which means the complainer would have been 
ſaved the expence of ſerving the petition againſt the reſt. 


The Lords unanimouſly © found the freeholders did wrong in 
« refuſing to admit the complainer upon the roll of freeholders 
« of ſaid county : Therefore granted warrant to, and ordained the 
« Sheriff-clerk of ſaid county, to add his name to the roll accord- 
« ingly : Found the petitioner entitled to the expences of ſerving 
« this petition and complaint, of which allowed an account to be 
„given in, and of the full expence of extract, but no other ex- 
% pence.“ 


Act. J. IW. Murray. Alt. Geo. Ferguſſon, Boyle. Clerk, Pringle. 
„ 
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Ne CC. | March 8. 1796. 
MARY PIRIE and her Attorney, 


AGAINST 


ANDREW LUNAN. 


Forum COMPETENS.—FoOREIGN.—How far are the Commiſſaries com- 
petent in an action of divorce, where both the purſuer and defender 
reſide in England, they being natives of Scotland, and domiciled there 
at the time of their marriage ? 


IN 1778, Andrew Lunan and Mary Pirie, both natives of Scot- 
I land, were married in Aberdeen, where they reſided for ſome 


years. FO 3 
Lunan afterwards ſettled in London, and carried his wife there; 


but he ſoon after deſerted her, and connected himſelf with another 


woman, whom he brought on a viſit to Scotland in 1794. Af- 
ter reſiding ſome months at Stonhaven among his friends, he re- 
turned with her to London, 

Mary Pirie, who, after her huſband's deſertion, continued to re- 
ſide in London, having brought an action of divorce againſt him 
before the Commiſſaries; they, © in reſpect that the domicile, both 
of the purſuer and defender, is ſituated in London, and that the 
« facts founded on in the libel, as inferring the defender's guilt 
« of adultery, are ſtated to have happened there, diſmiſſed this 
action as incompetent.” : 

A bill of advocation againſt this judgment having been refuſed 
by the Lord Ordinary, the purſuer, in a reclaiming petition, 


Pleaded: As both parties are natives of Scotland, the juriſdiction 
of the Commiſſaries is competent ratzone originis; Erſk. p. 30. f 19.; 
Durie, 15th November 1626, Galbraith; 8th December 1726, 
Lord Blantyre ; Kilk. p. 214. July 1947, Anderſon; 27th June 
1760, Hog; eſpecially as Scotland was alſo the locus contractus, and 
the country where the parties, at the time of the marriage, intend- 
ed to remain; a circumſtance which materially diſtinguiſhes this 
caſe from that of Brunſdone againſt Sir Thomas Wallace, gth 
February 1789. Indeed, the object of the action being to diſſolve 
the marriage, it can come before no Judges ſo properly as thoſe of 
the country where it was contracted. 

The Court, 15th December 1795, appointed the petition to be 
anſwered ; and as the defender had hitherto made no appearance, 
they at the ſame time ordered 1t to be intimated to him perſonally 
in London, EY 


A 
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A certificate, by a notary, of its regular intimation to Lunan was 
accordingly produced; and no anſwer having been given in, the 
Court adviſed the petition ex parte; when it was 


Ob/erved on the Bench: Even in the caſe of Sir Thomas Wal- 
lace, where the marriage took place in England, the Court were 
much divided in opinion; and the propriety of the deciſion which 
was given in it may be doubted, eſpecially as Sir Thomas, at the 
period of the action, had no reſidence in England, more than in 
Scotland, but was living in France, In this caſe, there can be no 
harm in allowing the action to proceed, and decree to be obtain- 
ed in abſence ; valeat quantum valere poteſt. 


The Court remitted to the Commiſſaries to proceed in the ac- 


tion. | 
Lord Ordinary, Juſtice. Clerb. For the Petitioner, Williamſon. Clerk, Home. 
R. D. 
—_— — . —— 
Ne (CI. March 9.1 796. 
The Reverend JOHN HUNTER, Miniſter of the pariſh of 
Oxnam, 


AGAINST 


The Duke of ROXBURGH. 


Tzix ps. -A miniſter who is titular of the vicarage-teinds of certain 
lands in his pariſh, and of which his predeceſſors had granted ſuc- 
ceſſive leaſes to the heritor for upwards of a century, is not entitled, on 
the expiry of the current leaſe, to claim the tithe of all the articles from 
which vicarage is uſually payable, but muſt eitber accept the rent and 
graſſum as its value, or bring evidence of the particular ſubjects 
from which vicarage-teinds were drawn before the firſt leaſe was 


granted. 
1 


ART of the ſtipend of the pariſh of Oxnam ariſes from cer- 
| tain vicarage-tithes due out of the lands of Plenderleath and 
Hyndhopes, belonging to the Duke of Roxburgh. Theſe tithes, 
ſince 1686, have been uniformly let, by the incumbent for the 
time, to his Grace's predeceſſors, for L. 106 : 13 : 4 Scots of yearly 
rent, and a graſſum of L. 1000 Scots at the commencement of cach 


leaſe. 
cient: The 


1 
i 
| 
| 
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1 
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The leaſes werc always made to endure for the lifetime of the 
granter, and three years longer; and the ſubject let was deſcribed 
to be, © All and ſundry the vicarage-tithes, fruits, emoluments 
« and duties, of all and haill the ſaid Duke of Roxburgh his lands 
& and barony of Plenderleath,”” &c. 

Mr Hunter, the preſent miniſter, on the expiry of the leaſe cur- 
rent at his admiſſion, brought an action of declarator againſt the 
Duke of Roxburgh, in which he contended, That he was entitled to 
the ia corpora of the vicarage-teinds of all the articles raiſed up- 
on the lands from which vicarage 1s payable; and, at all events, 
that he was entitled to the tithe of ſtirks, lambs, and wool. 

In defence, the Duke contended, that the evidence of the purſuer 
being titular of the vicarage-teinds was incomplete ; and that, 
even although this were eſtabliſhed, there was no evidence of their 
having been ever paid in kind: And further 


Pleaded : I, The heritor, by forty years diſuſe of payment, 
acquires a total immunity from the burden of vicarage-tithes ; 
Mackenzie, b. 2. tit. 10. ; Macdowall, b. 2. tit. 8. F$ 140.; and for 
the ſame reaſon, as the defender has paid only the rent and 
graſſum for a much longer period, nothing further can now be 


demanded from him; 1oth December 1740, Lord Cranſtoun 


againſt the Heritors of Hobkirk *. 

2dly, At all events, vicarage-teinds being wholly local and con- 
ſuetudinary; Erſk. b. 2. tit. 10. $13.; Fount. 20th January 1706, 
Earl of Galloway; the purſuer muſt either accept the rent as 
the quantum of the teinds, or prove what were the articles from 
which they were paid before the leaſes were firſt granted, which he 


has not hitherto done: And ſhould the purſuer be unable to do 


this, his predeceſſors are alone to blame, as they ought to have 
ſpecified in the leaſes the different articles from which the teinds 
were payable. 


Anſwered: 1/}, Had the defender and his predeceſſors, without 
accepting leaſes of their vicarage-teinds, merely paid a ſum of 
money in lieu of them, there might have been ſomething in his 
argument. But as they have poſſeſſed them as leſſees under the 
miniſter, their poſſeſſion muſt be conſidered as his, and conſequent- 
ly, that poſſeſſion being now at an end, the purſuer is entitled 
to exact the teinds preciſely as they were drawn before it began; 
Erſk. b. 2. tit. 10. & 30. 

2dly, By the leaſes the defender's predeceſſors got right to * all 
the vicarage-teinds of the lands in queſtion ; from which it muſt 
be inferred, that the titular has a claim to the tithe of every ar- 
ticle mentioned by our writers as ſubject to vicarage-teinds ; Mac- 
dowall, b. 2. tit. 8. $ 140.3 Stair, b. 2. tit. 8. $6. At all events, 
he muſt be entitled to the tithe of lambs, ſtirks and wool, which 
are included under the moſt limited ſpecies of them; Erſk. b. 2. 
tit. 10. §13.; Dict. vol. ii. p. 438; 24th July 1678, Grant againſt 
Mackintoſh. 


The 


Not collected. 
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The Lord Ordinary took the queſtion to report. 


Oſer ved on the Bench: The purſuer's right of titularity is fully 
eſtabliſhed ; but as vicarage-teinds depend entirely upon cuſtom, he 
mult either take the rent and graſlum as their amount, or prove 
from what ſubjects they were payable before the leaſes were firſt 
granted. It is a miſtake to ſuppoſe, that wherever vicarage is due, 
ſtirks, lambs and wool fall under it. The writers on our law have 
expreſſed themſelves ſomewhat inaccurately on this point; but their 
meaning is, that vicarage is more ordinarily payable from theſe 
than from other articles, | 


The Lords, 2oth November 1795, found, That the purſuer, 
as miniſter of the pariſh of Oxnam, is titular of the vicarage- 
© teinds in quettion ; but in reſpect he has not condeſcended up- 
* on, or offered to prove, what vicarage-teinds were in uſe to be 
«& drawn by his predeceſlors, found, That, in hoc flatu, his demand 
« falls to be reſtricted to the ſum of L. 106: 13: 4 Scots of tack- 
* duty yearly, and L. 1000 Scots of graſſum, in uſe to be paid at 
« the admiſſion of each incumbent.” * | 

The Duke of Roxburgh, in a reclaiming petition, ſtated, That, by 
inveterate practice, he and his predeceſlors, on paying the L. 1000 
Scots of graſſum, were entitled to a leaſe of the teinds during the 
liſe of the incumbent, and three years longer; but that by the preſent 
judgment, he was made liable for the graſſum at the admiſſion of 
each incumbent. His Grace therefore prayed, that the interlocu- 
tor might be ſo far altered, or explained, as to find that he was 
entitled to a leaſe on the uſual terms. 


The Court pronounced the following interlocutor : © Find, That 
upon payment of the fine or graſſum of 1000 Scots, the peti- 
© tioner and his ſucceſſors are entitled to a leaſe of the vicarage- 
* tithes in queſtion during the life of the incumbent at the time, 
« and for three years thereafter ; and, with this explanation, ad- 
“here to the interlocutor reclaimed againſt,” 


Lord Ordinary, E/fgrove. A. Solicitor-General Blair, Dickſon, Ar. Campbell junior, 
Alt, Rolland, H, Erſkine, R. Gr algie. Clerk, P ringle Q 


R. D. 
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The Honourable Mrs MARIANNE MACK AV and Colonel WIL. 


LIAM FULLERTON, . 


AGAINST 
\ 


Sir HEW DALRYMPLE, and others. 


HE1R-APPARENT.—SEQUESTRATIO N.—Notwithflanding the depend- 
ence of an action of reduction and declarator of irritancy brought 
againſt a proprietor and his beir-apparent, the latter, upon the death 
of the former, is entitled to continue the poſſeſſion till decree is ob- 
tained, | 


HE Honourable Mrs Marianne Mackay, with conſent of her 
huſband, Colonel Fullerton, in 1793, brought a reduction and 
declarator of irritancy againſt John Hamilton, (who had been in- 
feft in the eſtate of Bargany upon a charter of reſignation in 
1742, and had been in the uninterrupted poſſeſſion of it ever fince), 
and againſt Sir Hew Dalrymple, his neareſt heir both of law and 
of proviſion, in which ſhe narrated an entail of the eſtate executed 
buy Lord Bargany in 1688; the manner in which the ſucceſſion under 
it had devolved on the late Sir Hew Dalrymple, and his renoun- 
cing it in favour of his younger brother Mr Hamilton; from which 
the inferred, that the late Sir Hew by granting, and Mr Hamilton by 
accepting this renunciation, and thereby altering the courſe of 
ſucceſſion, had incurred an irritancy for themſelves and their de- 
fcendents ; that the purſuer, as next ſubſtitute to them, was entitled 
to the eſtate ; and that the titles made up by Mr Hamilton in 1742, 
and a ſettlement made by him in 1780, upon which infeftment had 
followed, were null and void ; and concluded, that decree of re- 
duction and declarator ſhould be pronounced accordingly. 
The defenders produced Mr Hamilton's charter and infeftment 
in 1742, which, with the ſubſequent poſſeſſion, they founded on as 
a title to exclude the purſuer by the poſitive preſcription. 


The Court, (gth February 1796,) repelled this defence, upon the 
ground of Mrs Fullerton's minority during a part of the time re- 
quiſite for preſcription *. | 

Mr Hamilton died 12th February ; and the purſuer immediately 
preſented a petition to the Court, praying, that the eſtate might 
be ſequeſtrated till the iſſue of the cauſe. 

In 


* Note, This point was not finally decided till Winter- ſeſſion 1796. 


March 1796. COURT OF SESSION. 501 
In ſupport of this demand ſhe 


Pleaded As Mr Hamilton was in poſſeſſion before the action 
was raiſed, he could not have been turned out of it till decree was 
pronounced. The dependence of the action, however, made the 
ſubject litigious; and as Mr Hamilton's death left the poſſeſſion 
vacant, no good reaſon occurs for preferring either competitor to 
the rents in the mean time, and therefore the eſtate ſhould be ta- 
ken into the hands of the Court till the merits of the cauſe be 
determined; Stair, b. 1. tit. 13. $5.3 b. 4. tit. 50. § 27.3 1769, 
Dickſon againſt the Earl of Hyndford*; 1795, Duff againſt Earl 
of Fife *. | | 

A perſon claiming the privilege of apparency muſt be called to 
the ſucceſſion, not merely by the act of the perſon laſt in poſſeſ- 
ſion, but by the ſubſiſting inveſtitures of the eſtate ; and, in this 
caſe, the entail 1688, according to which, as their warrant, the 
titles made up in 1742 and 1780 muſt be interpreted, did, in conſe- 

uence of the irritancy which has been incurred, ipſo facto exclude 
tha defender from the ſucceſſion. 


Anſwered : It is admitted, that the late Mr Hamilton was en- 
titled to retain poſſeſſion till decree ſhould be pronounced againſt 
him; and it is a ſettled point, that an heir-apparent, who, in law, 
is held to be eadem perſona cum defuncto, is entitled to continue the 
poſſeſſion of his predeceſſor ; Bankt. vol. ii. p. 324. 377. ; Erſk. 
b. 3. tit. 8. F 58.3 b. 2. tit. 12. $55.3 Voet. depoſiti, & 14. et ſeg. 
Fount. 24th June 1698, Home; 28th November 1761, Duke of 
Hamilton againſt Douglas. But it is impoſſible to figure a more 
complete ſtate of legal apparency than that of the defender, 
both as being heir at law, and of the laſt inveſtitures; while, on 
the other hand, the right of the purſuer conſiſts merely in a 
title to inſiſt in certain concluſions, the iſſue of which muſt at 
preſent be uncertain. Were this application, therefore, ſupported, 
the moſt groundleſs claims might have. the effect of inverting poſ- 
ſeſſion, and the eſtabliſhed privileges of apparency be deſtroyed 
whenever the right of the predeceſſor was diſputed. 


The Lords unanimouſly * refuſed” the petition, upon adviſing it 
with anſwers, &c. | 


Lord Ordinary, Fuftice-Clerk. AR. Solicitor-General Blair, Tait, Hope, et ali. 
Alt. Geo. Ferguſſon, H. Erſkine, Thomſon, et alii. Clerk, Sinclair. 


D. D. 
® Not collected. 


No CCXIIL. 


502 DECISIONS OF THE No CCXUI.. 


No (C&XIII. 5 : May 13. 1796. 


ALEXANDER NAIRNE, Truſtee on the Sequeſtrated Eſtate of 


Peter and Francis Forreſter and Company, 


£b 


AGAINST 


THOMAS CRANSTOUN, Truſtee for the Creditors of Alexander 
Laidlaw. | 


BANKRUPT. —COMPENSATION.——RETENTION.—4A and B granted 
accommodation-bills to each other nearly of the ſame value. A indorſed 
the bills accepted by B for value; but B retained in his own hands 
thoſe granted by A. A and B having afterwards become bankrupt, 
the indorſees of B's bills ranked for payment of them, both upon his 
eftate as accepter, and upon A's as drawer ; from the former they 

drew 105. in the pound, and from the latter 5s. In this ſituation it 
was found, that B's creditors were entitled likewiſe to rank on A's 
Hate for the bills granted by him to B, and that compenſation or re- 
tention could not be pleaded by A's creditors again/t their doing ſo. 


LEXANDER LAIDLAW accepted bills drawn by Peter and Fran- 

cis Forreſter and Company to the amount of L. 831: 3:6; 

and, on the other hand, they at the ſame time granted promiſſory- 

notes to Laidlaw for L. 833: 9: 7. Both ſets of bills were pay- 
able either five or ſix months after date, 

Peter and Francis Forreſter and Company indorſed the bills 
accepted by Laidlaw, and received their value; but before they 
were payable the Company became bankrupt. 

About the ſame time Laidlaw alſo ſtopped payment, while pol- 
ſeſſed of the promiſſory- notes of Forreſter and Company. 

The holders of Laidlaw's bills drew 10 8. in the pound of their 
amount from his eſtate, They alſo ranked for them upon the 
eſtate of Forreſter and Company, from which it was ſuppoſed they 
would draw 5 s. more, 

Mr Cranſtoun, truſtee for Laidlaw's creditors, having claimed 
to be ranked on Forreſter and Company's eſtate for the promiſſory- 
notes granted to Laidlaw by them, Mr Nairne, the truſtee upon it, 


Objected The granting of the promiſſory-notes did not create a 
debt againſt Forreſter and Company, diſtinct from that due by 
them in conſequence of the accommodation-bills which they re- 

ceived from Laidlaw, and got diſcounted. Theſe bills were the 
only value which they received for granting them ; and, had 


Forreſter and Company paid them, Laidlaw would haye had no 
claim 
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claim for the promiſſory- notes. Theſe promiſſory- notes, there- 
fore, can be conſidered in no other light than as a ſecurity 
put into Laidlaw's hands by Forreſter and Company, in relief 
of the obligation which he had undertaken by accepting the ac- 
commodation-bills, If, indeed, Laidlaw had paid theſe bills, 
and ſo prevented their ranking on the eſtate of Forreſter and 
Company, he would have been entitled to rank upon it in virtue of 
his promiſſory-notes. But as he has failed to do fo, and as the 
holders of theſe bills are already ranked on Forreſter and Com- 
pany's eſtate, and will draw a ratable proportion of it with their 
other creditors, it is plain, that Forreſter and Company's truſtee 
is entitled to plead compenſation or retention againſt the claim 
made by Laidlaw's creditors; for, to ſuſtain the claim, would bc 
to allow both the creditor and the cautioner of the debtor to rank 
for the ſame debt, contrary to the eſtabliſhed rule, that no debt 
can be ranked more than once on the perſonal eſtate of a bank- 
rupt; gth December 1794, Curtis. 


Anſwered : Tt is a miſtake to ſuppoſe, that, in conſequence of the 
tranſaction between Forreſter and Company and Laidlaw, the lat- 
ter ſtood in the ſituation of cautioner for the former. Had this 


been its object, Forreſter and Company would not have given 


Laidlaw promiſſory-notes as his ſecurity in relief. The tranſac- 
tion that took place between them, was, in fact, an exchange of 
bills, entered into with a view reciprocally to {ſupport each other's 
credit; and at its commencement, it was a fair and equal tranſac- 
tion. The only riſk which either party ran, was the poſſibility of 
the bills of the one becoming of leſs value than thoſe of the other, 
when they ſhould become payable. If both parties had continued 
ſolvent till that period, the tranſaction would have been finithed, 
by each taking back their own bills, and it would have thus end- 
ed in the ſame equality and fairneſs with which it began. Sup- 
poſe even that both had become bankrupt, and that both had in- 
dorſed the bills received by them, the holders of either ſet of bills 
would have been entitled to rank for them, without any regard to 
the dividends drawn on the other; and ſtill. there would have been 
no unfairneſs in the tranſaction; for it was foreſeen from the begin- 
ning, that the bills of the one might become lets yaluable than 
thoſe of the other. | 

But as in the cate which has occurred, Forreſter and Company 
have indorſed for value the bills accepted by Laidlaw, while he 
has retained their promiſſory-notes, if the prelent objection wer: 
ſuſtained, the tranſaction would reſult in the greateſt unfairne!:; 
and inequality. For Forreſter and Company, by indorling the 
bills of Laidlaw for value, have beneſited their eſtate to their full 
amount, of which the holders of thete bills have only got bach 
from it 5s. in the pound; ſo that even after Laidlaw's creditor> 
ſhall rank upon Forreſters eftate for the promiſlory- notes, and 
get other 5 s. it will, in fact, gain 108. in the pound; where- 
as the holders of the bills accepted by Laidlaw having draw 
10s. in the pound of their amount from his eſtate, it is ob- 
vious, that his creditors will loſe at all events a ſum equal to 5 s. 
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in the pound on theſe bills; and were the preſent objection ſuſtain- 
ed, they would loſe precitely the 10 8. in the pound which has been 


| paid of them out of his eſtate. 
The Lord Ordinary © ſuſtained the objection to the claim.” 


On adviſing a reclaiming petition, with anſwers, ſome of the 
Judges thought, that Laidlaw ſtood in the ſame ſituation as if he 
had got a letter of relief from Forreſter and Company, on ac- 
cepting the bills drawn by them, and that as theſe bills had al- 
ready ranked upon their eſtate, Laidlaw could not alſo rank for 


his promiſſory- notes. 


A conſiderable r were of an oppoſite opinion. The two 
ſets of bills, (it was ſaid), created two diſt inct debts; and as For- 
reſter and Company derived the benefit of thoſe accepted by 
Laidlaw, it was no bar to his ranking on their eſtate for their pro— 
miſſory-notes, that the holders of the bills accepted by him had 
alſo ranked upon it. In complicated caſes of this ſort, the object 
is, as far as poſſible, to preſerve equality between the parties, which 
would not be done were the judgment of the Lord Ordinary ad- 
hered to. On this principle, however, it is equally clear, that 
Laidlaw's creditors ought to be allowed to draw no more from 
Forreſter and Company's eſtate than what is ſufficient to indem- 


nify them. 

It was alſo obſerved, that the caſe of Curtis was ill decided; 
and, accordingly, the deciſion has been ſince reverſed by the 
Houle of Lords. 


The Lords, 24th November 1795, repelled the objection to the 
petitioner's claim ; and on adviſing a reclaiming petition, with 


anſwers, they“ adhered. oy 


Lord Ordinary, Methven. For the Objector, Hay, Walker Baird. 
Alt. Mat. Roſs, Tait. Clerk, Menzies. 


R. D. 


Ne CCXIV. 
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No CCXIV. | May 14. 1796. 


PATRICK PN 


AGAINST 


Sir DAVID CARNEGTE. 


5 


MEMBER OF PARLIAuENT.—Aclaimant? having produced, before a 
Court of Freeholders, a diſpoſition from Commiſſioners, containing an 
aſſignation to a precept of ſeiſin in a Crown charter in favour of their 
conſtituent, and his claim having been reſected, becauſe he did not pro- 
duce the commiſſion under which the diſpoſition was granted, it was 
found, that the objection might be removed by bis afterwards producing 
it in the Court of Seſſion. 


GROUNDS AND WARRANTS—IWhere a precept of ſeiſiu is afſigned in a 
diſpoſition granted by the Commiſſioners of the perſon in whoſe favour 
the charter containing the precept is conceived, a ſeiſiu taken upon it 
by the diſponee is valid, although the commiſſion under which the dliſpo- 
fitton was granted ſhould neither be exhibited by his attorney to the 
Bailie, nor narrated in the inſtrument of ſeiſin. 


ArRICR PRocToR claimed to be enrolled as a freeholder in For- 
farſhire, and produced a charter from the Crown, containing 
lands affording a freehold qualification, in favour of the Earl of 
Strathmore; a diſpoſition thereof to himſelf by Thomas Lyon and 
James Dundas, the Earl's Commiſſioners, containing an aſſignation 
to the unexecuted precept in the charter, and an inſtrument of 
ſeiſin taken in virtue of it in his favour. 

But he did not produce the Earl's commiſſion to Meſſrs Lyon 
and Dundas ; and although it was referred to in his claim, neither 
its date nor that of its regiſtration were ſpecified. Nor did it ap- 
pear from his ſeiſin, that it had been produced by his attorney 
to the Bailie when the infeftment was taken. 


To theſe titles Sir David Carnegie 


Objefed - A claimant, before his enrolment, muſt produce to the 
freeholders © the whole titles and youchers of his qualification ;*” 
16th Geo. II. Mr Proctor ought therefore to have produced Lord 
Strathmore's commiſſion to Meſſrs Lyon and Dundas, as forming an 
eſſential part of his titles; becauſe without it, he does not connect 
them with the charter on which his infeftment proceeds; for it is 
as eſſential to their validity, that the Commiſſioners ſhou!d be con- 
nected with the charter, as that he ſhould connect himſelf . 

q | them 


Ys 
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JJ ren 


them bv the diſpoſition; Fac. Coll. vol. iv. p. 372. 17th February 
1767, Sir John Gordon; ticth February 1781, Moodie; 23d Feb- 
ruary 1790, Niſbet. 

24, The att 1693, c. 35. declares, That all ſeiſins in favour of 
1 ditponce, different from the perſon to whom the original precept 
is granted, ſhalt be null, untcts the titles by which the former 
nas right to it are deduced in the iuſt rument. Mr Proctor's ſeiſin 
is therefore void, from its neither narrating the commiſſion to 
Metirs Lyon and Dundas, nor ftating that it was exhibited by his 
attorney to the Bailie. Indeed, independently of ſtature, a Baile, 
at common law, cannot give a valid infeftment, unleſs the attor- 
ney thew a complete right to the precept in the perſon of his con- 
ſtituent; Craig, I. 2. d. 7. $ 8.; Stair, b. 2. t. 3. $16. ; which he 
certainly did not do in this caſe, merely by producing the diſpo- 
lition by Meſlrs Lyon and Dundas, without the commiſſion em- 


powering them to grant it. 


Anſwered : I/, The commiſſion from Lord Strathmore formed 
no part of Mr Proctor's title of enrolment. It was at beſt merely 
a link in his progrels, which it was ſufficient to refer to in his 
claim, and which he was not bound to produce; Lioth February 
1781, Haldane. | | 

2dly, In all caſes, the delivery of the precept of ſeifin, and of a 
conveyance to it ex facie regular, is a ſufficient warrant to the 
Bailie to give infeftment; Stair, b. 3. t. 2. $17.; Erik. b. 2. t. 3. 
6 35. 3 Office of a Notary, p. 71. and 76. ; and in practice nothing 
further is required, Nor can any harm ariſe from this; becauict, 
if it ſhoald afterwards appear that the conveyance of the precept 
flowed a non habente, the ſeiſin will be void; while, on the other 
hand, to ſuſtain this objection would ſtrike at the rights of many 


landed proprictors, 


The firſt only of theſe objections was ſtated before the free- 
holders ; and they having ſuſtained it, Mr Proctor preſented a peti- 
tion and complaint againſt their judgment, and, at the ſame time, 
produced an extract of the commiſſion to Meſſrs Lyon and Dun- 


das. 


On adviting the complaint, with anſwers for Sir David Carnegie, 
in which the objection to Mr Proctor's ſeiſin was firſt made, a 
majority of the Court thought the deciſion of the freeholders right 
on the firſt objection, which rendered it unneceſlary to determine 


the ſecond. 


But on adviling a reclaiming petition for Mr Proctor, with an- 
ſwers, the Court altered their opinion, and thought both objec- 
tions ſhould be repelled. The commiſſion by Lord Strathmore, 
(it was obſerved), forms no part of Mr Proctor's titles, although, 
in order to ſupport them, he is no doubt bound to produce it if re- 

uired. But as a claimant may not have it in his power inſtantly 
to exhibit collateral or ſuppletory evidence of this ſort, it is fixed 
by the caſe of Gordon of Whitelay *, that if he ſhould be rejected 
by 


+ Stated in Wight's Treat'ſe on Elections, p. 143. 
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by the freeholders for not doing ſo, he may remove the objection, 
by afterwards producing it in this Court. 

The objection to Mr Proctor's ſeiſin, is neither ſanctioned by the 
ſtatute 1693, nor by practice. 


The Court unanimouſly repelled the objections, 


For the Complainer, Lord Advocate Dundas, Solicitor-General Blair, Geo. Ferguſſon, 


Ar. Campbell junior. Alt. H. Er/tine, Hay, M. Roſs, Gillies, Robertſon Scott. 
Hume,Clerk. 
R, D 5 
4 
—— —— — 
No CCXV. | May 18. 1796. 


Lady ELISABETH MAITLAND and Others, 


AGAINST 


The REPRESENTATIVES of William Mitchell, and John 
Arnot. 


ARBITRATION.—TUTOR AND PueiL.—(1.) A ſubmiſſion entered into» 
by a quorum of tutors, © taking burden upon them for their pupils,” 
falls by the death of one of the quorum. | 


(2.) A ſubmiſſion entered into by the tutors of a female minor falls by 
ber marriage, unleſs her huſband become a party to it. 


TYNAvipd Gavin left at his death four daughters, all of them un- 
der pupilarity, to whom he named Lady Eliſabeth Maitland, 

their mother, the Earl of Lauderdale, and others, to be tutors and 

curators, Lady Eliſabeth and any other tutor to be a quorum, 

In 1779, Lady Eliſabeth and Lord Lauderdale entered into a 
ſubmiſſion with Alexander Deas, together with William Mitchell 
and John Arnot, as his cautioners, reſpecting certain claims which 
their pupils and Deas had againſt each other, 


By this deed, Lady Eliſabeth and Lord Lauderdale, “ as tutors, ' 


« and taking burden upon them for their pupils,“ on the one part, 
and Alexander Deas, with conſent of his cautioners, on the other, 
obliged themſelves to fulfil the award of the arbiters ; and his cau- 
tioners further agreed, That in caſe any ſum ſhall be found due 
*« by the ſaid Alexander Deas, the ſaid arbiters ſhall decern them, 
„their heirs and ſucceſſors, jointly and ſeverally, with the ſaid 
« Alexander Deas, in payment thereof.” 
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The ſubmiſſion was kept in force by repeated prorogations for 
13 years; in the courſe of which the Earl of Lauderdale and John 
Arnot died, Mr Gavin's eldeſt daughter was married to the Earl 
of Breadalbane, the ſecond to Robert Baird, and all his daugh- 
ters had attained majority. 

In 1793, the arbiters pronounced a decree-arbitral, finding a ba- 
lance of L. 891: 10: 8 due by Deas; and ordaining him, Mitchell, 
and the repreſentatives of Arnot, to make payment of it to Lady 
Eliſabeth Maitland, for behoof of Mr Gavin's repreſentatives. 

Soon after the date of this award Mitchell alſo died. | 

Lady Eliſabeth, with concurrence of Lord and Lady Breadal- 
bane, Mr and Mrs Baird, and her only other ſurviving daughter, 
afterwards brought an action againſt the repreſentatives of Mit- 
chell and Arnot, for payment of the ſum awarded, which, in con- 
ſequence of family-ſettlements, belonged wholly to Lord Brea- 


dalbane. 
In defence it was 


Pleaded : IJ, Lord Lauderdale, by taking burden on himſelf for 
His pupils in the ſubmiſſion, became a party to it, not merely as a 
tutor, but in his individual capacity ; and therefore the decree- 
arbitral is void, from being pronounced after his. death. Beſides, 
as the ſubmiſſion was ſigned only by Lady Eliſabeth and his Lord- 
ſhip, it fell at any rate by his death, there being no longer a quo- 
rum of the tutors parties to it. 

2dly, The ſubmiſſion fell by the Miſs Gavins attaining majo- 
rity before the award was pronounced. The tutors after that had 
no right to appear in it for their former pupils; and as little could 
the Miſs Gavins, or the huſbands of the two who were married, 
appear for themſelves, as they were neither original parties to the 
ſubmiſſion, nor did they afterwards accede to it. 

3dly, John Arnot's death, before the date of the award, of itſelf, 
put an end to the ſubmiſſion. | 


* 


Anſwered : Lord Lauderdale had no patrimonial intereſt in the 
ſubmiſſion, and could therefore be a party to it only in his tu- 
torial capacity. And, as the deed of a quorum of tutors effectu- 
ally binds the reſt, the whole, in the eye of law, were parties to 
the ſubmiſſion; and conſequently it remained in force notwith- 
itanding his Lordſhip's death ; Fount. 18th January 1711, Ayton. 

2dly, Although contracts, ſuch as leaſes entered into by tutors 
for behoof of their pupils, to endure for a definite period, may 
not, in general, be binding on the pupils beyond their majority, 
this will not hold with regard to a decree- arbitral, on a ſubmiſſion 
by a tutor, which 1s pronounced after his office is at an end, In 
the one caſe, the tutor ties up, unneceſlarily, the hands of his ward ; 
in the other, he enters into a beneficial tranſaction for him, 
which he may bona fide ſuppoſe will be finiſhed during his admi- 
niſtration, and by which the pupil, from the nature of the thing, 
muſt continue bound till it be brought to a conclution, 


3dly, 
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3dly, Arnot's death can have no effect in terminating the ſub- 
miſſion, He ſigned 1t not as a party, but merely as cautioner 
for Deas, an obligation which he might have undertaken juſt as 
well by a ſeparate deed. 


The Lord Ordinary took the cauſe to report. 


The Court had no occaſion to judge of the defences ariſing 
from the expiration of the tutory, and the death of Arnot before 
the date of the award, being clear that it was null on the other 
grounds ſtated for the defenders. Lord Lauderdale (it was obſer- 
ved) bound himſelf perſonally, by taking burden for the pupils in 
the ſubmiſſion, and being thus patrimonially intereſted, it fell by 
his death. Beſides, as Lord Breadalbane, on his marriage, obtain- 
ed right to the ſums claimed by the tutors under the ſubmiſſion, the 
proceedings of the arbiters, ſubſequent to it, were inept, from his 
not having been a party to them. 


The Lords unanimouſly © aſſoilzied the defenders.” 


A reclaiming petition was refuſed, (17th June 1796), without 
anſwers. 


Lord Ordinary, Glenlee. Act. H. Erſkine. For Mitchell's Repreſentatives, 
Maconochie. For Arnot's Repreſentatives, R. Craigie. Clerk Meng ies. 


R. D. 


No CCXVI. May 19. 1796. 
CHARLES CAMPBELL, Truftee for the Creditors of Thomas 


Houſton, and others, 


ACGCAINST:- 


FRANCIS BLAIKIE, Truſtee for the Creditors of Ramſay, Smith, 
Graham and Company, both as a Company and as Individuals. 


SOCIETY.—BANKRUPT,—COMPETITION.—The creditors of an inſol- 
vent Company are entitled to rank on the private ęſtates of the partners 
pari paſſu with their private creditors. 


RaNncis BLAIKIE, truſtee on the ſequeſtrated eſtate of Ramſay, 
Smith, Graham and Company, and likewiſe on the private e- 
ſtates of the partners, propoſed to rank the Company creditors exclu- 
ſively 
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fively on the funds of the Company; and theſe being inſufficient 
for their payment, to rank them afterwards, pari paſſu with pri- 
vate creditors, on the private eſtates of the partners. 


To this Charles Campbell, truſtee on the ſequeſtrated eſtate of 
Thomas Houſton, a private creditor of one of the partners, and 
ſome other creditors of the ſame deſcription, 8 


Objected: As the creditors of a Company are preferred on the 
funds of the Company, it is fair that the private creditors of 
the partners ſhould have a ſimilar preference on their private 
eſtates. The former truſt to the funds of the Company for their 
payment, while the latter, in general, give credit to an individual 
partner on the faith of his private fortune, without placing any 
reliance on his copartnery concerns, which may be altogether un- 
known to them. Accordingly, the preference contended for is 
eſtabliſhed in England, where general queſtions of this nature have 
been longer an object of attention than in this country; Green's 
Spirit of the Bankrupt Laws, p. 154. ; Cook's Syſtem of Bankrupt 


Laws, p. 163. 


Anſwered : The creditors of a Company are preferred on its 
funds, becauſe the ſtock of the Company is, in law, held to be- 
long not to the partners, but to the Company, conſidered as an 
univerſitas, againſt which the partners, and conſequently their pri- 
vate creditors in their right, have a us credit; only for the reſidue 
after payment of the debts of the Company; 1. 27. ff. pro ſecio ; 
Erſk. b. 3. tit. 3. F24. But, on the other hand, the partners are 
liable /inguli in ſolidum for the debts of the Company, which are 
therefore, in reality, the private debts of each partner, and, as ſuch, 
muſt rank on his private eſtate. Such, accordingly, has been the 
uniform practice and underſtanding in this country ; 4th July 1776, 
Dunlop againſt Spiers &, affirmed, on appeal; and a contrary rule 
would greatly weaken the credit of Companies, as it is upon the 
confidence in the reſponſibility of the partners, and not in the ſtock 
of the Company, that their credit is generally ſupported. 


Upon adviſing memorials, the Lords, on the grounds ſtated for 
Blaikie, “ found, That the creditors of Ramſay, Smith, Graham 
„and Company, are entitled to rank on the private eſtates of 
the individuals partners of ſaid Company along with the pri- 
„vate creditors of ſuch partners ;”* but ordered a hearing in pre- 
ſence as “ to what extent: Whether to the full amount of their 
* original debts, or only for the balance due after deduction of 
« what they drew from the Company eſtate f.“ 


For the objectors, Tait. Alt. Cullen. Clerk, Colguboun. | 
D. D. 


* D d. vol. iv. p. 292. 
+ Note. This laſt queſtion was not decided till November 1796. 


Ne CCX VII. 


May 1796. COURT OF SESSION. 511 


No CCXVII. | May 19. 1796. 


The REPRESENTATIVES of John Dunn, 


AGAINST 


PETER JOHNSTON and others. 


RANKING and SALE.—A decree of certification does not bar a creditor 


from obtaining a preference, upon an adjudication afterwards led, on 


grounds of debt produced before the decree was pronounced. 


ErzR JonnsToN brought a ranking and ſale of the eſtate of 
William Colhoun, in which decree of certification was pro- 
nounced, 29th February 1792. | 


A perſonal creditor, who had produced his grounds of debt be- 


fore that period, having afterwards raiſed a proceſs of adjudica- 
tion, Peter Johnſton, and all the creditors who had produced 
grounds of debt, except John Dunn and another, were conjoined 
in the decree, which was pronounced 8th June 1792. 

The decree of certification was not extracted till 31ſt May 
1794, and it was in the extract that the adjudication was firſt men- 
tioned as being produced as an intereſt. 

The common agent having afterwards, in the order of ranking, 
propoſed that Dunn ſhould be poſtponed to the creditors intereſted 
in the adjudication, his repreſentatives objected, That it was ſtruck 
at by the decree of certification, and 


Pleaded : By the ſummons of ſale, The whole grounds of debt, 


« rights and diligences,” affecting the eſtate are called for; and 
after decree of certification is pronounced, and the 10 days al- 
lowed by it are elapſed, no production of any ſort can be made 
without an application to the Court, to have the certification re- 
called; 25th January 1783, Craig againſt the Creditors of Ric- 
cartonholm; and that application will not be liſtened to, where its 
object is to allow the creditor who makes it to get a preference. 
As no application, however, was made for recalling the certifica- 
tion in this caſe, and as the adjudication was not praduced as an 
intereſt for ſo long a period after it was obtained, the objectors 
were led to believe that its ſole object was to enable the credi- 
tors to draw their dividends; and on the faith of this they have 
loſt the opportunity of adjudging, fo as to come in pari paſſu, 
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Anſwered : It is not thought neceſlary, in practice, to apply for 
having a decree of certification recalled, in order to authoriſe a 
production, where the decree has not been extracted. Beſides, the 
adjudication was not ſtruck at by the certification, which, in terms 
of.the act of ſederunt, 17th January 1756, is directed ſolely againſt 
grounds of debt exiſting, and not produced, at its date, and does 
not prevent creditors from afterwards acquiring preferences by 
diligence ; -22d November 1785, Grierſon againft Douglas, Heron 
and Company; ſee alſo 12th July 1785, Maſſey againſt Smith; 

.29th January 1796, Cheap againſt Campbell *. 


The Lord Ordinary ſuſtained the objection to the order of rank- 
y | | 


But the Court, upon adviſing a reclaiming petition, with an- 
ſwers, were, in general, of opinion, that the objection was ill- 
Founded. The decree of certification, (it was obſerved, ) ſtrikes 
againſt grounds of debt .not produced, but not againft poſterior 
diligence on productions already made; and it makes no differ- 
ence whether the decree is or is not extracted. The caſe of Ric- 
cartonholm was erroneouſly decided. 


The Lords repelled the objection. 


Lord Ordinary, Polkemmet. For the objectors, H. Erſkine. Alt. Geo. Ferguſſon. 
Clerk, Menxies. 


D. D. 


No. CX CVII. 


No CCXVIII. 


May 1796. COURT OF SESSION. 


Ne CCX VIII. May 21. 1796. 


Mrs JANET YOUNG and her Huſband, 


AGAINST 


Mrs JANET SINCLAIR and others. 


PENALTY.—A decree in foro,“ in terms of the libel,“ upon a bond con- 
taining a penalty, does not include expences of proceſs. 


—R_—_— ALLAN granted Mrs Janet Young an heritable bond 
of annuity for a certain ſum, © with a fifth part more of li- 
“% quidate expences in caſe of faillie.“ After his death, a doubt 

having ariſen among his repreſentatives which of them ſhould be 
ultimately liable in payment of it; Mrs Young brought an action 
againſt one claſs of them, concluding for the arrears due to her, 
and for punctual payment of the annuity in time to come, © and 
% one-fifth part more, being the liquidate penalty and expences, 
% or ſtated damages ariſing from the failure in the regular pay- 
« ment of the ſaid annuity, and coſts and charges incurred in en- 
« forcing payment thereof.“ 


The Lord Ordinary, after hearing parties,“ decerned againſt 
<« the defenders in terms of the libel ; but, upon payment of the 
«© annuities, ordained the purſuers, upon the defenders expences, 
* to grant an aſlignation in the defenders favour.“ A decree, in 
theſe terms, was afterwards extracted, 0 

Mrs Young having claimed expences of proceſs under this de- 
cree, Mrs Sinclair and the other defenders raiſed a ſuſpenſion, in 
which they contended, that where a Judge, after hearing parties, 
pronounces a judgment which 1s filent with regard to expences of 
proceſs, none are underſtood to be given; J. 3. cod. de fruct. et lit. imp. 
That where a party extracts a decree, without craving an expreſs 
judgment on that point, the incontrovertible preſumption is, that 
he was convinced, if he had aſked expences when the Judge was 
maſter of the caſe, they would have been refuſed; and that this 
held although the decree was in terms of a libel concluding for a 
penalty; 23d December 1757, Young againſt Allan; 27th Novem- 
ber 1761, Gordon againſt Maitland, 


Anſwered : Whatever may be the caſe when an action is brought 
for payment of a debt not ſecured by a penalty, and the ſummons 
contains a random concluſion for expences, where the document of 


debt contains a penalty which is concluded for in the ſummons, 


a 
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a decree, in terms of the libel, muſt include expences of proceſs, 
In other caſes they are given, becauſe there has been ſome fault on 
the part of the defender; but when a conventional penalty is ſuſ- 
tained to the extent now claimed, the ground of judgment is, that 
a party cannot, from conſiderations of equity, be deprived of the 
full penalty, which, at ſtrict law, is due to him, without at leaſt 


being indemnified for the expence incurred by him in making his 
debt effectual; Kilk. voce Penalty, 4th January 1740, Couper ; 19th 
June 1788, Allardes againſt Moriſon. 


The Lord Ordinary on the bills reported the cauſe on me- 
morials. | 


Obſerved on the Bench : When a decree is pronounced in terms 
of the libel, in abſence of the defenders, the actual expences of 
proceſs are included ; but they are not included where the decree 


is in foro, unleſs they are expreſsly given. 


The Lords unanimouſly remitted to the Lord Ordinary to pals 
the bill, quoad the charge for expences of the former proceſs. 


Lord Ordinary, Pol/kemmet. For the charger, Montgomery. Alt. Ted. 
D. | i), 


No CCXIX. | May 31. 1796. 
JOHN. AITCHISON and others, 


AGAINST 


The MAGISTRATES and Billet-Maſter of Haddington. 


PuBL1c BURDEN. —All the inhabitants of a royal burgh are indiſcrimi- 
nately liable to have ſoldiers billeted upon them, except ſchoolmaſters, 
unmarried women, and paupers. 


HE Magiſtrates of Haddington had, from time immemoraal, 
directed their billet-maſter to quarter ſoldiers, firſt on bakers, 
brewers, butchers, inn-keepers, grocers, and retailers of ale and 
ſpiritous liquors, and upon the reſt of the inhabitants only in caſes 
of emergency. | | 
The perſons primarily ſubjected to this burden brought a ſuſpen- 


ſion againſt the Magiſtrates and the billet-maſter, in which they 
| concluded, 
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concluded, that it ought to fall indiſcriminately on' all houſe- 
holders. 
The arguments uſed in both ſides were, in ſubſtance, the ſame 


with thoſe ſtated in the report, zd June 1794, Crawfurd againſt 
Wilſon x. 


The Lord Ordinary found, That the quartering of foldiers in 
te the town of Haddington ſhould be equally upon the whole of 
« the inhabitants without diſtinction, and therefore, ſuſpended 
“e the letters /impliciter.“ 


And, on adviſing a repreſentation for the chargers, with anſwers, 
his Lordſhip “ found, That ſchoolmaſters, unmarried women, 
and paupers, could not be quartered upon; and with that varia- 
4 tion, refuſed the deſire of the repreſentation.” 


The Magiſtrates having brought theſe judgments under review, 
three of the Judges were for altering them, and ſupporting the 
former practice of the burgh. The grounds on which they went 
were the ſame with thoſe ſtated for the purſuers in the report, 6th 
February 1789, Earl of Wemyſs againſt The Magiſtrates of Ca- 
nongate. 

A great majority of the Judges, however, were for adhering to 
the judgments of the Lord Ordinary, preciſely on the grounds 
ſtated in the opinion of the Court in the caſe of Crawfurd. 


The Lords cc adhered.” 


Lord Ordinary, Juſſice-Clerb. AA. C. Brown. Alt. Walker Baird. 
Clerk, Sinclair. | 
| R. D. 
No. CXXI, 
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No CCXX. May 31. 1796. 


JOHN ZEPHANIAH HOLWELL, and his Attorney, 


AGAINST 


LADY CUMING. 


PRESUMPTION. -A bond of proviſion by a father to his daughter, found 
in the repoſitories of her grand-uncle by the father's ſide, preſumed to 
have been held for behoof of the father. 


ArTAIN WEDDERBURN, after having been many years abroad 

in the ſervice of the Eaſt India Company, returned to Scot- 

land; and in 1768 he granted a bond for L. 4000, payable after his 
death, to his then only child, now Lady Cuming. 

The bond bore to be granted for“ love, favour, and paternal 
« affection,” and “ in order to ſecure her in a ſuitable proviſion.” 
It contained no power of reyocation, nor diſpenſation with deli- 
very. 

2 after granting the bond, Captain Wedderburn returned to 
India, where he died in 1777. After the date of the bond he was 
twice married. He named his third wife, his executrix, who in- 
tromitted with his whole effects in India. 

His property in this country was ſold by judicial ſale; and after 
paying a preferable creditor, Lady Cuming received the reverſion, 
which was about L. 1000, in part payment of her bond. 

In 1789, John Zephaniah Holwell, a creditor to Captain Wedder- 
burn, by a bond for L. 1704 : 19: 4, granted in India in 1769, and 
upon which no intereſt had been paid fince 1774, brought an ac- 
tion againſt Lady Cuming, as repreſenting her father, and in 1790, 
raiſed a reduction of the bond, on the act 1621. | 

Theſe actions were conjoined. 

In the courſe of procedure evidence was led by the purſuer, to 
eſtabliſh that his bond in 1769 was a renewal of one granted 
in 1706; and he contended, that Captain Wedderburn was even 
then inſolvent. 

The defender controverted the evidence of the priority of the 
debt, and denied that her father was ever inſolvent. 

The purſuer farther ſtated, that, independently of theſe circum- 
ſtances, as the defender's bond was revocable till her father's 
death, ſhe fell to be poſtponed to his onerous creditors. The de- 
fender anſwered, that the bond was, immediately on its execution, 
delivered to Mr Wedderburn of St Germans, her father's uncle, 

from 
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from whoſe widow ſhe afterwards received it: That the object 
of delivering it to him, was to put it out of the power of her fa- 
ther, who was then on the eve of a ſecond marriage, to revoke it ; 
and that accordingly it contained no power of revocation, and 
bore to be granted for the defender's ſecurity. The purſuer ſaid 
there was no evidence of the bond having been delivered to Mr 
Wedderburn; and farther denied that that circumſtance created 
any preſumption in favour of the defender; 


Pleading : Where there are no expreſs terms of depoſitation, a 
bond of proviſion by a father to a child, found in the poſſeſſion of 
a third party, is preſumed to have been delivered to him for be- 
| hoof of the granter, during his lifetime, and only after his death, 
for behoof of the grantee; Stair, b. f. tit. 13. $ 4.; Dict. vol. ii. 
p. 155. 3 Fount. 16th November 1697, Simpſon againft Finlay. So 
far from there being any thing to elide this preſumption in the 
preſent caſe, Mr Wedderburn of St Germans was the perſon to 
whom the deeds of the granter were naturally entruſted in his 
abſence. 


Anſwered : The general preſumption is, That a deed in poſ- 
ſeſſion of a third party is held for behoof of the perſon in whoſe 
favour it is executed; Stair, b. 1. tit. 7. $14.3 b. 4. tit. 42.48. ; 
Bankton, vol. i. p. 5 10.; and in this reſpect there is no diſt inc- 
tion between onerous and gratuitous deeds; Erſkine, b. 3. tit. 2. 
$ 43. 3 Stair, 5th July 1662, Drummond againſt Campbell; Durie, 
1th June 1630, Fairlie againſt Fairlie; Kilk. voce Preſumption, 
3d January 1750, Riddel againſt Inglis. When the granter of a 
deed wiſhes to retain his power over it, after putting it into the 
cuſtody of another, he ought either to reſerve a faculty of revo- 
cation in the deed itſelf, or take an obligation from the depoſitary 
to reſtore it on demand : Further, it cannot be diſputed, that the 
purſuer's preſumption would be elided by the oath of the depoſi- 
tary ; but, upon his death, according to the purſuer's doctrine, 
proof of the fact would become impoſſible, even in caſes where 
delivery was expreſsly made for behoof of the grantee. | 


The Lord Ordinary reported the cauſe on informations. 


Some of the Judges thought the whole circumſtances of the 
caſe afforded evidence that the bond was delivered for behoof of 
the defender, who, as Captain Wedderburn, in their opinion, was 
not then inſolvent, fell to be aſſoilzied. 


But a great majority thought the action well founded. The 
inſolvency of Captain Wedderburn, which, in the circumſtances 
of the cale, was to be preſumed retro to the date of the bond, was 
mentioned as one foundation of this opinion; but the deciſion 
was reſted chiefly on the general preſumption pleaded for the 
purſuer. Ah 


The 
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The Lords, (25th Jan. 1796), ſuſtained the reaſons of reduction, 
and found the defender liable in repetition of what ſhe had reco- 
vered out of her father's eſtate. 


And upon adviſing a petition, with anſwers, they © adhered.” 
Lord Ordinary, Monboddo. Act. D. Cathcart, Alt. M. Roſs. Clerk, Menzies 


D. D. 


No CC xxl. OO June 10. 1796. 


JOHN CALLAND and his Attorney, 


AGAINST 


DONALD CAMPBELL. 


PAssIVE TiTLE-—AQ 1695, c. 24.—An heir-apparent does not incur 
a paſſive title by purchaſing a debt affetting the eſtate of his anceſtor, 
unleſs be poſſeſs the eflate in conſequence of it. 


OLoNEL CAMPBELL of Barbreck having died much in debt, 
Captain Donald Campbell, his eldeſt ſon, declined repreſent- 
ing him, and brought a ſale of the eſtate, as apparent heir. 

He afterwards entered into a tranſaction with John Calland of 
London, by which the latter agreed to make over to him certain 
heritable and perſonal bonds due by Colonel Campbell, in return 
for ſome contingent ſecurities which Captain — held from 
the Earl of Glencairn. 

The tranſaction was preceded by a communing for ſeveral 
months, and it was completed by the parties themſelves in Lon- 
don, without the preſence of any perſon acquainted with the law 
of Scotland, by miſſives, obliging themſelves to grant regular con- 
Veyances of the ſecurities bine inde. 

Captain Campbell afterwards became apprehenſive, that the ac- 
quiſition of Calland's debt would involve him in a paſſive title, in 
terms of the act 1695, c. 24. and refuſed to grant the conveyances 
„ 

After this, Calland brought an action againſt him for imple- 


ment, in which he contended, that as the tranſaction was fair 
and 
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and deliberate, its validity could not be aſſected by its having 
conſequences of which the parties were not aware at the time. 
The defender, on the other hand, maintained, that if fulfilling 
the agreement was to have the effect of involving him in a paſſive 
title, the tranſaction would be fo hurtful to him as to entitle a 
court of equity to ſet it aſide, as taking its riſe from a fundamen- 
tal ignorance of the ſubject. 


The Lord Ordinary reported the cauſe on informations. 


The Lords, before anſwer, ſiſted proceſs, until it ſhould be tried, 
between the defender and his father's creditors, * How far ful- 
** filling the agreement in queſtion would ſubje& him in an univer- 
“ fal title, as repreſenting his father?” 


In a petition againſt this interlocutor, the purſuer ſtated the 
prejudice which, owing to the contingent nature of the defender's 
ſecurities, he might ſuſtain by the delay which this interlocutor 
would occaſion, and contended, that it was incumbent on the de- 
fender to prove his defence, without calling additional parties, 


The Court ordered a hearing in preſence, upon the queſtion 
ſtated in the interlocutor. 


Captain Campbell 


Pleaded By our early law, the heir might have poſſeſſed on 
apparency, without ſubjecting himſelf in payment of the debts of 
his predeceſſor; an evil which was removed by the introduction of 
the paſſive title of ge/tio pro herede. Still, however, he might have 
got himſelf veſted with the character of creditor to his anceſtor, 
and in that way obſtructed the intereſt of other creditors. For 
this reaſon, the act 1661, c. 62. was paſſed, making appriſings pur- 
chaſed by an heir-apparent redeemable at the inſtance of poſte- 
rior appriſers, upon payment of the ſum which the former had 
actually given for them. But it being often difficult to aſcertain 
that ſum, the act 1695 was at laſt paſſed, with a view to prevent 
every interference of apparent heirs with the eſtate of their an- 
ceſtors. It declares, That the heir ſhall incur a paſſive title, if 
he © either enter to poſſeſs his predeceſlor's eſtate, or any part there- 
* of, or ſhall purchaſe” any right affecting it. From the disjunc- 
tive words of the ſtatute, therefore, as well as from the ſpirit of 
the enactment, it is evident that the penalty is incurred by the 
mere act of purchaſing the right, though no poſſeſſion ſhould fol- 


low; Erſk. b. 3. tit. 8. QF 85. 


Anſwered : The ſtatute is no doubt inaccurately expreſſed ; but 
its ſole object was to prevent apparent heirs from taking poſſeſ- 
ſion of the eſtates of their predeceſſors by a ſingular title, In- 
deed, it merely followed out the act of ſederunt 28th Febru- 
ary 1662, which ſuppoſes poſſeſſion; and there would have been 
neither juſtice nor expediency in preventing heirs from pur- 

60 chafing 
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chaſing the rights of creditors, provided they make no uſe of 
them as a title to poſſeſs the eſtate. Accordingly, ſince the date 
of the ſtatute, the mere act of purchaſing a debt has in no caſe been 
found to infer a paſſive title; and, with the exception of Mr 
Erſkine, it has been the uniform opinion of lawyers, that a paſ- 
five title was not incurred by ſo doing; Fountainhall and Forbes, 
7th june 1710, Watſon; 20th July 1759, Macneil; Bankton, vol. ii. 


p. 354. F101. p. 369. 


Two of the Judges conſidered themſelves obliged, by the words 
of the ſtatute, to hold the mere act of purchaſing a debt ſuffi- 
cient to infer the paſſive title; but the reſt, upon the grounds laſt 
ſtated, were of the oppoſite opinion. The defender, (it was fur- 
ther obſerved), by bringing the eſtate to ſale, had acted fairly, and 
had conſtituted himſelf truſtee for all concerned; and if, in pur- 
chaſing the debts, he ſhould obtain any benefit, he would be bound 
to communicate it to the other creditors. 


The Lords found, That the purchaſe of the debts in queſtion 
by the defender, upon his father's eſtate of Barbreck, does not 
*« ſubject him in an univerſal paſlive title, and therefore repelled 
* the defences: Found the defender bound to fulfil the agreement 
entered into with the purſuer, in terms libelled.”” 


Lord Ordinary, Swinton. Act. Lord Advocate Nundas, A. Campbell junior. 
Alt. Solicitor- General Blair, Geo. Ferguſſon. Clerk, Home. 
D * D 0 


No CCXXII, June 14. 1796. 
JAMES BRODIE. 


AGAINST 


The MAGISTRATES and TOWN-COUNCIL ef Nairn, the 
Earl of FINLATER, and DAVID DAVIDSON. 


SALMON-FISHING.—PROPERTY.—When a perſon has a grant of ſalmon- 
fiſhing in a river, which, at the date of the grant, ran into the ſea 
oppoſite to his own lands, upon its afterwards changing its courſe, and 
diſcharging itſelf into the ſea oppoſite to the property of his neighbour, 
who has a right to the ſea-fiſhing there, the former continues to have 
an excluſive right to the fiſhing in the river, ſo far as it is diſtinguiſb- 
able from the ſea, | | | | 


* property of the burgh of Nairn, on the Murray Frith, 
is bounded on the eaſt by the barony of Lochloy and Inch- 
och, belonging to James Brodie, In 1589, James VI. granted a 

charter 
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charter to the Magiſtrates of the burgh, and their ſucceſſors, 
confirming their former privileges, and particularly, that * lie 
** zaires infra fluxum maris dicti portus conſtruendi, ac ſuper lie 
* ſtellis, tam in aqua dulci quam ſalſa, infra omnes bondas et li- 
* bertates, dicti noſtri burgi piſcandi, cum libertate de lie tug-net 
e infra mare, aliiſque omnibus privilegiis, aſiamentis, libertatibus 
* et commoditatibus in quibus ipfi, eorumve predeceſſores, ali- 
quibus temporibus, retroactis in uſu et poſſeſſione extiterunt infra 
« dictum noſtrum vicecomitatum de Nairn.” 

Theſe fiſhings were afterwards feued out by the burgh, and now 
belong to the Earl of Finlater and David Davidſon. 

Mr Brodie and his predeceſſors have, from time immemo- 
rial, been infeft, © in all and ſundry fiſhings of the ſaid lands of 
% Lochloy and Inchoch, as well of ſalmon as other fiſhings, as well 
in falt as in freſh waters.“ | | 

The burgh, or their vaſſals, had been accuſtomed, beſides their 
ſea or ſtell fiſhings, to poſſeſs exclufively the fiſhings in the river 
of Nairn, which ran eaſtward into the fea, oppoſite to, and con- 
ſiderably within, the property of the burgh ; but as the coaſt con- 
ſiſts of looſe ſand or gravel, the river frequently ſhifts its chan- 
nel; and about twenty or thirty years ago, it came to run into the 
ſea, at low-water, oppoſite to the property of Mr Brodie. 

In order to ſettle a variety of queſtions which aroſe in conſe- 
quence of this change in the courfe of the river, Mr Brodie 
brought an action of declarator againſt the Magiſtrates of Nairn 
and their vaſlals, in which a proof was led. 

The boundary between the reſpective ſea-fiſhings was fixed by 
the Court, according to the title-deeds of the parties, and the evi- 
dence adduced. . | 

As to the fiſhing in the river, it was thought, that, at low-water, 
the defenders had an excluſive right to it, notwithſtanding the 
change in the courſe of the river, agreeably to the deciſion, Kames, 
December 1752, Straiton againſt Fullarton, as varied by the judg- 
ment of the Houle of Lords, 8th April 1756; and that, at high- 
water, the fiſhing in the river, ſo far as covered by the ſea oppo- 
ſite to the purſuer's property, was included under his fea-fiſhing. 


The Lords unanimouſly found, © That the purſuer has no right 
«© of ſalmon-fiſhing in the river of Nairn, ſo far, and at ſuch times, 
« as the ſtream of water of the ſaid river can be diſtinguiſhed 
«© from the water of the ſea.” 


Lord Ordinary, Fuftice-Clerk. AR. Selicitor- General Blair, M. Roſs, Mon) penny. 
Alt. Geo, Ferguſſon, C. Hope. Clerk, Gordon. 
| ; | D. D. 
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No CCX XIII. June 15. 1796. 
The Reverend DAVID BROWN, 
AGAINST 


WALTER HUNTER. 


TEIN DS. — The right of the miniſter to the vicarage-tithes of bag-hay 
will not entitle him toclaim the tithe of hay from ſown graſs, although 
bog-hay ſhould no longer grow in the pariſb. 


R Brown, miniſter of Crailing, raiſed an action of declara- 

tor againſt Walter Hunter, and the other heritors of the 
pariſh, for aſcertaining his right to draw vicarage-teinds, in the 
courſe of which he eſtabliſhed, that his predeceſſors had been in 
uſe of drawing the tithes of a variety of articles, and among 
others, of bog-hay. It appeared,. however, .that no hay of this 
| ſort now grew in the pariſh, and that it never had been produced 
in any conſiderable quantities, except on a piece of ground called 
the Warlie Meadow, which, for many years paſt, had either been 
paſtured or in tillage. | 


The Lords, on adviſing the proof, found, That the purſuer, as 
* miniſter of the pariſh, is titular of the vicarage-tithes payable 
„out of the lands: belonging to the defender, (Mr Hunter), and 
has right to draw the tithe of lambs, wool, lint, hemp, and na- 
* tural hay, but not of hay made from ſown graſs.” | 


Mr Brown reclaimed againſt this judgment, in ſo far as it de- 
nied him the tithe of artificial hay, and | 


Pleaded The diſuſe of bog-hay has ariſen from the improved 
{tate of agriculture, the ſame land which formerly produced it be- 
ing now ſown frequently with artificial graſs. It would be hard, 
therefore, that while the heritor profits, the minifter ſhould ſuffer. 
Beſides, there is not that eſſential difference between the two ſorts of 
hay which can admit of the one being tithable, and the other not. 
And although the miniſter be a gainer by the improvement in the 
quality of the hay, it is equitable that he ſhould be ſo, in order to 
compenſate for the lots he may ſuſtain by other articles of pro- 
duce going into diſuſe, Thus hemp, an article liable to vicarage- 
tithe, and formerly produced in great quantities, is no longer 
raiſed in the pariſh, 

| Anſwered : 
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Anſwered for Mr Hunter : Cuſtom is the ſole rule, both as to the 
place whence vicarage-tithes are to be drawn, and the articles 
liable to be tithed ; Stair, b. 2. t. 8. $6. ; Bank. vol. ii. p. 53. H 140.; 
Forbes, p. 35T-; Stair, 24th November 1665, Biſhop of the Iſles ; 
28th November 1676, Schiel; 11th February 1665, Scott. But the 
proof eſtabliſhes the purſuer's right to bog-hay only, a ſpecies to- 
rally different either from ley-hay or ſown graſs. Both are great- 
ly more valuable, and the latter is raiſed only upon ground in a 
high ſtate of cultivation, which no farmer would ſow with ſeed 
gathered from bog-hay. Beſides, were the purſuer to prevail, the 
defender would not, as formerly, have to pay the tenth of the ſpon- 
taneous produce of the ground, but a tenth of the return for the 
money which he has laid out, and for the ſeed and induſtry which 
he has beſtowed; and thus the improvement of the country, 
would be diſcouraged, and the value of the purſuer's vicarage tithes 
exorbitantly increaſed. Neither is the diſuſe of bog-hay any real 
hardſhip on him. It was at no period of much value; and, at any 
rate, it is an inſeparable quality of tithes of all ſorts, that they 
import no reſtriction upon proprietors in the cultivation and ma- 
nagement of their grounds. | 

At all events, the claim could reach only to ſown graſs growing 
on Warlie meadow, there being no proof of the tithe of bog-hay 
having been drawn from any other part of the pariſh ; 29th No- 
vember 1678, Birnie. 


Several of the Judges were for ſupporting the purſuer's claim. 
It is hardly poſſible (it was obſerved) to draw the line between 
one ſort of hay and another; and by ſuch a diſtinction, the pay- 
ment of teinds from hay might be entirely evaded, merely by 
throwing a few ſeeds among natural graſs. 


A conſiderable majority were, however, for refuſing the deſire 
of the petition. All attempts (it was faid) to extend the right of 
the titular are juſtly unfayourable. Bog-hay is a different ſpecies 
from artificial graſs, and teinds admit of no /urrogatum. 


The Lords © adhered.” 
Lord Ordinary, Eftgrove. Act. Arch. Campbell junior. 


Alt. Rolland, R. Hodg fon Cay. Clerk, Home. R. D 
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No CCX XIV. June 21. 1796. 
ROBERT SKIRVING and GEORGE YOUNG, 


AGAINST 
ROBERT VERNOR. 
TAck.—KI RK. —PA RT AND PERTINENT.— Suitable accommodation 


in that part of the area of the pariſh-church which belongs to the land- 
lord, is held to be included in a leaſe of lands. 


| rn VERNOR, in 1763, obtained a leaſe of a farm belong- 
ing to the Earl of Wemyſs, in the pariſh of Invereſk. His 
Lordſhip's factor, -at the ſame time, wrote a letter to him, men- 
tioning, that as he had agreed to repair and keep in good order his 
Lordſhip's property in the church during the leaſe, he was in re- 
turn to be allowed to poſſeſs or ſubſet the whole of it. A 

Vernor's leaſe expired, and was renewed in 1783; and he conti- 
nued to poſſeſs and let out the Earl's ſeats in the church as former- 
1y, but without any expreſs authority from his landlord. In 1794, 
however, Robert Skirving and George Young, who hold large 
farms in the pariſh under the Earl, on leaſes commencing in 1792, 
which give them right to the lands,“ with all liberties and 
« freedoms belonging thereto,” preſented, with conſent of their 
landlord, a petition to the Sheriff, praying that the area in the 
church belonging to the Earl might be divided among his tenants, 
according to the rents paid by each. | x 

A plan was accordingly made out, and the Sheriff ordered the 
diviſion to take place in terms of it. 

In an advocation, Vernor, inter alia, diſputed the title of the 
purſuers to inſiſt in the diviſion, as their leaſes gave them no ex- 
preſs right to ſeats in the church; contending, that the area of the 
church is the property of the heritors, who may ſubſet it at plea- 
ſure; and that, accordingly, the Earl of Wemyſs had exerted that 
right, by his grant to the defender, which muſt be conſidered as 
renewed with his leaſe of the Jands. | 


The purſuers 


Anſwered : The right of an heritor in the area of the church is 
not perſonal to himſelf, but is inſeparable from the poſſeſſion of the 
lands, and common to himſelf, his family and tenants ; the pur- 
ſuers, therefore, would have been entitled to make their preſent 
claim, although their leaſes had not expreſsly given them all the 
freedoms and liberties connected with the lands, and even in op- 
poſition to the Earl of Wemyſs; but the clauſe in the leaſe, and 


the 
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the conſent of his Lordſhip, make their caſe the more favourable. 


Beſides, Vernor's grant of the ſeats has not been renewed along 
with his leaſe of the lands. 


The Lord Ordinary reported the cauſe on memorials, 


The Lords remitted “ to the Sheriff, to find, that the Earl of 
* Wemyſs's tenants in the pariſh of Invereſk are entitled to be ac- 
* commodated with ſuitable ſeats in their pariſh-church of In- 
vereſk, and to make a fair and equitable diviſion of his Lordſhip's 


area in that church accordingly ; and found Meſſrs Skirving and 
“ Young entitled to their expences.“ 


Lord Reporter, Methven, Act. Cullen. Alt. Corbet. Clerk, Sinclair. 


D. D: 


No CCX XV. | June 24. 1796. 
GEORGE STEWART, 


AGAINST 


The REPRESENTATIVES of Patrick Grimmond. 


REMOVING.—The heirs of a tenant for life may be removed ſummarily 
between terms. 


IF 1740, Patrick Grimmond entered into poſſeſſion of the mill 
and mill-lands of Airntully, on a liferent leaſe. He died 19th 
April 1796, and on the 25th of that month, Mr Stewart-the land- 
lord preſented a petition to the SherifF of Perthſhire, praying, That 
his repreſentatives might be removed ſummarily from the poſſeſ- 
ſion. 

The Sheriff. ſubſtitute pronounced the following interlocutor : 
« Finds it alleged by the purſuers, and not denied by the defen- 
„der, that Patrick Grimmond, the liferent tackſman of the farm 
« m queſtion, died upon Tueſday the 19th April laſt: Finds, That 
« info far as the grounds were fown at the death of the liferenter, 
the defenders will be entitled to reap the crop thereof, on pay- 
« ing a proportion of the whole rents effeiring thereto ; but finds, 
«© that they have no right nor title to ſow or reap any other part of 
% the farm, nor to uſe the graſs thereon, whether ſown or natural; 
and decerns ſummary removing againſt them, with the explana- 
ce tion foreſaid: And with this further explanation; that in ſo far 
& as the defun@ has laboured ground not fown at the time of his 
© death, or the defenders ſince that period have laboured ſuch 


ground, 
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“ground, the purſuer muſt pay a bona fide price for ſuch labour; 
„ and further decerns the defender to pay the purſuers L. 20 Scots 
© of damages and expences in caſe they Gail to remove ; but ſuper- 
« ſedes extract till to-morrow at eleven o'clock forenoon.“ 

A bill of advocation, preſented by Grimmond's repreſentatives, 
againſt this judgment having been refuſed, they preſented a re- 
. .claiming petition, containing an argument in law, ſubſtantially the 
ſame with that which was maintained by Michie's repreſenta- 
tives, in the queſtion between them and Baron Gordon. See No. 


_CXLVI. 


The Court conſidering it as fixed by that deciſion, That the re- 
preſentatives of a liferent leſſee may be removed ſummarily, una- 
nimouſly © refuſed the petition,” without anſwers. 


Lord Ordinary, Swinton. For the Petitioners, Hagart. Clerk, Colguboun. 
R. D. 

— — 
i | June 29 1796. 


Mrs JEAN DOUGLAS, 


AGAINST 


JOHN MASON. 


ARRESTMENT.—TRusT.—IWhen an heritable ſubject is veſted in truſtees 
for payment of legacies, the intereſt of the legatees may be attached by 
arreſiment, | | | 


ComrETITION.—An arreſtment and an aſſignation ranked pari paſſu, 
where the execution of the former bore to have taken place between one 
and two, and the intimation of the latter between two and three of the 

_ afternoon of the ſame day. | 5 | 


TFANET BUCHANAN conveyed her eſtate of Craigievern in truſt, 
for payment of her debts, and legacies, particularly of L. 100 
left by her to Walter Monteath, which, upon her death, he aſ- 
ſigned to his mother Mrs Jean Douglas. The aſſignation was in- 
timated to the truſtee on the 3d March 1792, between two and 
three in the afternoon, as appeared from a jotting on the aſligna- 
tion ſigned by him, but not holograph. 
ohn Maſon, a creditor of Walter Monteath, uſed an arreſtment 
in the hands of the truſtee, as the execution bore, between one and 
two of the afternoon of the ſame day. | 


At 
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At this time the truſt-eſtate had not been ſold. After the ſale, 
the truſtee brought a multiple-poinding againſt Mrs Douglas and 
John Maſon; in which Mrs Douglas objected to Maſon's intereſt, 
'That as the truſt-eſtate was heritable in March 1792, Walter Mon- 
teath's intereſt in it could not be attached by arreſtment ; Durie, 
29th July 1634, Laird of Lugton againſt Creditors of Diſhington. 


Anſwered - Walter Monteath had a jus credit againſt the truſtee, 
for attaching which, arreſtment was the proper diligence; 25th 
February 1780, Grierſon againſt Ramſay. 


The Lord Ordinary preferred John Maſon. 


Upon adviſing a reclaiming petition, with anſwers, the Court 
conſidered the competency of the arreſtment to be ſettled by the 
caſe of Grierſon. And it was further obſerved, That, in order to 
give an arreſtment a preference to an aſſignation, Lord Stair is of 
opinion, that the execution of the one muſt precede the intima- 
tion of the other at leaſt three hours ; and that at leaſt there muſt 
be ſuch an interval of time between them, as to preclude the poſſi- 
bility of miſtake as to their priority, of which, particularly as the 
two acts were not performed by the ſame perſon, there was not in 
this caſe ſufficient eyidence. 


The Lords © found, That the parties fell to be preferred par: 
« paſſin.” 


Lord Ordinary, Swinton. For Mrs Douglas, Arch, Campbell junior. 
Alt. Cha. Brown. Clerk, Home. 
D. D. 
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Ne CCXXVII. Fune 30. 1796. 
MARK PRINGL E, 


AGAINST 


Major GEORGE LEWIS MACMURDO. 


TACK,—IMPLIED OBLIGATION. A tenant is not entitled to diſpoſe of 
any part of the fodder. raiſed on his farm, except his hay, and the flraw 
of his outgoing crop. | 


A AAjor MacmurDo obtained from Mark Pringle a leaſe of the 
farm of Fairnilee in Selkirkſhire, for eleven years and a half, 
by which, beſides obliging himſelf to pay a ſuitable rent, he be- 
came bound to lay down a conſiderable part of the lands with bar- 
ley, clover, and rye-graſs, two years previous to the iſſue of the 
* tack, and to leave the ſame in graſs at that period; the land to 
% be properly manured with lime or dung with the barley crop.“ 

Major Macmurdo, at firſt reſided on this farm, but he after- 
wards took another in Dumfries-ſhire, to which he removed, lea- 
ving Fairnilee to be managed by ſervants. 

In autumn 1795, Major Macmurdo advertiſed a ſale of the 
growing crop upon it; reſerving as much as was neceſlary for the 
maintenance of the ſervants and horſes employed on the farm. 

Mr Pringle applied to the Sheriff to prohibit the ſale. 

The Sheriff ordered Major Macmurdo to give in a condeſcen- 
dence, from which it appeared, that the farm conſiſted of 63 acres, 
of which 23 were under crop, that there had been 17 bolls of oats 
ſown on it, and that it had been chiefly laboured by two horſes. 

The Sheriff afterwards appointed certain farmers “ to viſit and 
« inſpet the corns upon the farm of Fairnilee, and to ſet off as 
« much thereof as ſhould be ſufficient for the maintenance of two 
« horſes, from the time the corn ſhould be reaped until Whitſun- 
day next; appointed the defender to conſume the ſame upon the 
« farm, with ſuch beaſts as he ſhould think proper for that pur- 
© poſe; and granted warrant to fell and diſpoſe of the remainder 
« of the crop, he always finding caution to the purſuer for the 
« current year's rent.“ | | 

The ſale accordingly took place; but two days after, Mr Pringle 
applied for an advocation of the proceſs, and an interdict, to pre- 
vent the corns from being carried off the grounds. 


The 
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The interdict was at firſt granted; and afterwards the Lord Or- 
dinary on the bills paſſed the bill, but, © in reſpe& that part of 
* the crop was ſold in terms of the Sheriff's interlocutor, before 
* the bill was preſented, removed the interdict, without prejudice 
to any claim of damages competent to the complainer, on ac- 
** count of part of the crop being ſold.” 

In the advocation, the purſuer contended, 1mo, That it neceſſu- 
rily followed, from the clauſe in the leaſe obliging the defender 
to leave part of the farm properly manured, that he was to con- 
ſume the whole fodder upon it. 2dly, That at any rate, this was 
an implied obligation on every leſſee of lands; Gilmour, Ne 144. ; 
1776, Macmurray againſt Sir William Maxwell; 1785, Duke of 
Roxburgh againſt Archibald *. 


The Lord Ordinary found, That though there was no expreſs 
„ clauſe in the contract of leaſe granted by the purſuer Mr Pringle 
* to the defender Major Macmurdo, which ties him down from 
* carrying off, or otherwiſe diſpoſing upon, the whole fodder or 
© ſtraw that may be produced on the farm of Fairnilee, yet that 
* he is not at liberty ſo to do, in oppoſition to the will of the land- 
lord; as, were ſuch conduct to be tolerated, it would be at- 
* tended with ruinous conſequences to the ground, as well as re- 
** pugnant to the general mode of cultivation in the country; 
* and therefore prohibited and diſcharged the defender from ſell- 
ing off in future, either by public roup or private bargain, the 
«© fodder on ſaid farm of Fairnilee, and ordered him to conſume 
* the ſame thereon during the remainder of his leaſe.” 


And his Lordſhip, on rehearing the cauſe, found the defender 
% was entitled to ſell his hay, and the ſtraw of his outgoing crop, 
* but quoad ultra adhered to the former interlocutor.“ 


In a reclaiming petition, the defender ſtated, in point of fact, 
that he had made great improvements on the farm ſince his entry 
to it; that he propoſed to manure it with compoſt dunghills an- 
nually ; and that it was the practice in Selkirkſhire for tenants to 


ſell corns on the foot without challenge. 
In point of law, he 


Pleaded : The leaſe in queſtion contains no ſtipulation which in- 
fers a prohibition on the tenant to diſpoſe of the fodder produced 
on the grounds, and no ſuch limitation ariſes from the nature of 
the contract. A tenant is abſolute proprietor of the fruits, and 
as ſuch, may diſpoſe of them as he thinks proper, The landlord 
can require nothing more than that he ſhall labour the ground / 
va rei jub/tantia, and reſtore it, at the end of the leaſe, in as good 
condition as he found it; Erſk. b. 2. $6. t. 39. Beſides, the pro- 
hibition contended for would prevent the inhabitants of towns, 
and tenants of graſs- farms, from providing themſelves with ſtraw 


for feeding and littering their cattle, and other purpoſes, _ 
| Olſerved 


The two laſt not collected. 
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Cb/erved on the Bench: A tenant cannot ſell fodder off his lands, 
unleſs he either bargain with the purchaſer for the dung produced 
from it, or purchale as much for the uſe of his farm. | 


The Lords unanimouſly © refuſed the petition,” without an— 
{wers. | 


Lord Ordinary, Crarg. For the Petitioner, Hay. Clerk, Menzzes. 
R. D. 
— 1 v— = 
No CCXXVIII. Fuly 1. 1796. 


WILLIAM MURCHIE, 
AGAINST 


JOHN MACFARLANE. 


BILL or EXCHANGE. —PRESUMPTION,—A@ton refuſed on a bill where 
the date appeared ex facie to have been altered, though it did not ap- 
pear by whom, or for what purpoſe the alteration had been made. 


ILLiam MuRCHIE, on the 4th July 1793, remitted to the 
agents for the Paiſley Union Bank at Newton-Douglas, to be 

placed to his credit when paid, a bill drawn by John Caven, accepted 
by William Alexander, and indorſed by Caven, John Croſbie and 
John Macfarlane, dated 19th June 1793, and payable two months 
after date, On the 5th July, the agents for the Bank wrote to 
Murchie, acknowledging receipt of the bill, and mentioning, that 
it would be payable on the 2oth Auguſt ; and it was accordingly 
marked, © 17th-2oth Auguſt, by one of the clerks. | 
The bill was proteſted for non-payment, on the 2oth Auguſt, 
and the diſhonour immediately intimated to all concerned, and 
particularly to Macfarlane ; who, having afterward been charged 
for payment of it, raiſed a ſuſpenſion, in which, inter alia, he 
ſtated, That the bill, when he indorſed and returned it to the ac- 
cepter, for whoſe accommodation it was executed, was dated 7th 
June: That the figure © 1 was, ex facie of the bill, an after ope- 
ration, performed perhaps by the accepter, in order to poſtpone 
the term of payment, or by the charger, at his deſire; and he peo 
| poſed, 
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poſed, that all the parties concerned in the bill ſhould be exa- 
mined, in order tò expiſcate the fact. 

From this ſtatement he inferred, that the letters ſhould be ſu- 
ſpended: 170, Becauſe, according to its proper date, the bill had 
not been duly negotiated : 2do, Becauſe the bill being ex facie a vi- 
tiated document, no action could be ſuſtained upon it; 4th vol. 
Termly Reports, 1791, Maſter and others againſt Miller; unleſs, 
upon the principle of the deciſion, 27th January 1795, Gilleſpie 
againſt Graham, the charger could eſtabliſh, both that he was in 
bona fide to receive the bill as a true document, (which, from the 
obviouſneſs of the interpolation, he could not,) and that the miſtake 
had been occaſioned by ſome fraud or negligence of the ſuſpender, 
which was not alleged. 

The charger, on the other hand, admitted, that the figure © x ”' 
had a different appearance from the reſt of the bill; but he ob- 
jected to the competency of the examination propoſed, and con- 
tended, that, in the circumſtances of the caſe, the alteration could 
not affect the validity of the bill, in a queſtion with him, an 
onerous indorſee : That a vitiation in a document is preſumed 
fraudulent, and renders it null only where the holder of it can 
reap ſome benefit from the alteration ; Dict. vol. ii. Preſumption, 
P- I52, 153.; but that from its being eſtabliſhed that the bill bore 
its preſent date fo early as the 4th July, a period at which the 
charger could have no intereſt to make the alleged alteration, the 
ſole effect of which was to poſtpone the term of payment, it muſt 
be preſumed to have been made by ſome of the obligants in the 
bill before they quitted poſſeſſion of it. 


The Lord Ordinary ſuſtained the reaſons of ſuſpenſion ; and, 
upon a reclaiming petition, with anſwers, the Lords almoſt una- 
nimouſly © adhered,” 


Lord Ordinary, Swinton. For the Charger, Hay. Alt. Turnbull. Clerk, Home, 


D. D. 
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No CCXXIX. July 5. 1796. 
| JOHN LOW, 


AGAINST 


ANDREW KNOWLEsS. 


"TAck.—ASSIGN ATION.—Where a leaſe is granted to afſignees, how far 
is the original tenant liable to the landlord for the rent after aſſigna- 
tion? 


REmovinc.—The act of ſederunt 1756, $ 5. does not apply unleſs the 
tenant be a full year's rent in arrear at the date of the decree; but the 
landlord is not obliged 40 accept of partial payments. 


FOun Low held a leaſe of a farm, granted in fayour of aſ- 
ſignees: One half of the rent was payable on the 20th De- 
cember, and the other on the 2oth June, for the crop preceding. 
Low aſſigned the leaſe to Alexander Wilſon, who again aſſigned 
it to Andrew Knowles; and he reaped the crop, and was liable for 
the rent of the year 1793. | | 
On the 26th June 1794, Low applied to the Sheriff, to ſeque- 
ſtrate Knowles? effects, for payment of the rents for crop 1793 and 
1794; and on the ſame day he inſtituted an action againſt him on 
the act of ſederunt 17563 concluding, that he ſhould be ordained to 
find caution for arrears, and the rent of the five ſubſequent crops ; 
or to remove from the farm. Wilſon, who had received a partial 
payment from Knowles, had previouſly become bankrupt. | 
Low paid the rent to the landlord for crop 1793 in July 1794. 
The ſequeſtration, which was at firſt granted by the Sheriff, 
was recalled, on Knowles finding caution for the rents for 1793 
and 1794. But the other action was afterwards inſiſted in; and 
decree of removing was ultimately pronounced by the Sheriff in 
February 1795 ; by which time Low had recovered payment of 
the rent for crop 1793 from the cautioner in the ſequeſtration, 
from whom, likewiſe, in October 1795, he got the rent for crop 
1794. 

5 an advocation, beſides an argument on the whole circum- 
ſtances of the caſe, two general queſtions occurred: 1mo, How far, 
where a leaſe is granted to aſſignees, the original tenant, after aſ- 
ſignation, continues liable to the landlord for the rent, and conſe- 
quently has any title to inſiſt in a removing againſt the afſignees ? 
And, | 

240, 
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2do, Whether payment of arrears before decree, does not ren- 
der further procedure on the act of ſederunt incompetent ? 


The Court conſidered the firſt queſtion to be attended with dif- 
ficulty, and one upon which there was no precedent ; the opinions 
of Lord Bankton, b. 2. t.g. $14. ; and Mr Erſkine, b. 2. t. 6. 34. 
(it was obſerved) who think the cedent till liable, being founded 
entirely on an obſervation incidentally made by the Court, in the 
caſe Grant againſt Lord Braco, reported by Kilkerran, p. 532, voce 
Tack, which was decided on other grounds. 


The Court, however, had no occaſion in this caſe to determine 
the point. 


'On the ſecond queſtion, the purſuer contended, that the a& 
of ſederunt gives the heritor, © or other ſetter of the tack,” up- 
on the tenant's becoming a year's rent in arrear, a right to inſiſt 
that he ſhall find ſecurity for arrears, and five ſubſequent crops, 
in general terms, without making any exception in his favour, on 
his afterwards paying the arrears ; and that the contrary doctrine 
would deftroy the effect of the act of ſederunt, as a bankrupt 
tenant might contrive to make a partial payment, although he 
could not find ſecurity for his future punctuality, which was the . 
chief object of the act of ſederunt. 


The defender anſwered, That the penal conſequences of the act 
of ſederunt could not be meant to apply irrevocably, wherever the 
term of payment was a few days perhaps elapſed; and that there- 
fore the caution found in the ſequeſtration, and ſtill more the pay- 
— 1 made by the cautioner, prevented their operation in this 
caſe. 


The Lord Ordinary found, that the act of ſederunt applied, in 
reſpect © that at the commencement of the proceſs a full year's 
rent was reſting unpaid by the defender.“ 


Upon adviſing a reclaiming petition, with anſwers, the Court 
were of opinion, that to found a removing under the act of ſede- 
runt, the year's rent muſt be due likewiſe when the decree 1s 
pronounced; Select Deciſions, No. 211.; but it was at the ſame 
time obſerved, that the landlord is not obliged to accept of partial 
payments. 


The Lords, (11th March 1796), aſſoilzied the defender; and to 
this judgment, upon conſidering a ſecond petition, with anſwers, 
they almoſt unanimouſly * adhered.” | 


Lord Ordinary, Eſigrove. AR. John Clerk, Ar. Campbell junior. Alt. Baird. 
Clerk, Gordon. | 
D. D - 
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WILLIAM SCOTT, Procurator-Fiſcal of the County of Mid- 
Lothian, 


AGAINST 


WILLIAM SMITH, and Others, Chaiſe-hirers in Edinburgh. 


Jur1sDICTION. Have the Juſtices of Peace _— to 2 the rates 


of hire for poſting ? 


HE Juſtices of Peace for Mid-Lothian, in 1760 and 1761, 
had fixed the hire for a chaiſe and two horſes, travelling poſt, 
at 9d., per mile, at which rate it continued till October 1795, 
when William Smith and others, chaiſe-hirers in Edinburgh, noti- 
fied, by advertiſement in the newſpapers, that on account of the 
great riſe in the price of horſcs, oats, and other articles connected 
with their trade, they meant in future to N 1s. . per mile, ex- 
clulive of the King's duty. 


Upon this William Scott, Procurator-fiſcal for the county, pre- 
ſented a complaint to che Juſtices, praying that the poſtmaſters 
ſhould be prohibited from making any addition to their fares with- 
out their authority. 


The defenders, in anſwer to the petition, contended, that the 
matter did not fall within the juriſdiction of the Court. 


The Juſtices, 28th October 1795, found © it proven by the ad- 
% miſſion of the (defenders, that the combination complained of, 
„and the increaſing of the fares for poſting, by their own au- 
„ thority, and publiſhing the ſame in the Edinburgh newſpapers, 
© was illegal and unwarrantable, and in'contempt of the authori- 
« ty of the Court; therefore prohibited and diſcharged the ſaid de- 
” Sides, and all others concerned within this county, from ex- 
acting a higher rate of fares than thoſe which were in uſe to be 
« exacted previous to 'the attempt made by them in ſpring 1793, 
until otherwiſe ordered by the juſtices; and that under the pe- 
_ © nalty of twenty ſhillings Sterling for each tranſgreſſion: And 
the meeting further appointed the Juſtices preſent a committee, 
any three a quorum, to meet at ſuch times and places as they 
„ ſhall think fit, to take into conſideration the regulations of the 
«* Juſtices of the Peace now exiſting, relative to the fares ex- 
** 1gible by the poſtmaſters, with power to receive ſuch propoſi- 
tions as the poſtmaſters ſhall think proper to lay before them, 

and 


July 1796, COURT OF SESSION. 535 


* and to report the whole to the next, or any ſubſequent meeting 
« of the Quarter Seſſions.” 

The defenders having accordingly applied for permiſſion to in- 
creaſe their fare, the Juſtices, after hearing parties, © Refuſed the 
«« poſtmaſters application for a riſe in their fares for poſting, ad- 
* hered to the judgment pronounced on the 28th October laſt, and 
* continued the interdict thereby granted.“ 

The defenders complained of theſe judgments by a bill of ad- 
vocation, in which they ſtated both the grounds on which they 
thought an increaſe of their fare reaſonable, and alſo the argu- 
ment in law from which they inferred that the Juſtices had no 
control over them. 


On this laſt point the poſtmaſters 


 Pleaded : The juriſdiction veſted in Juſtices of the Peace is en- 

tirely ſtatutable ; 1609, c. 7. ; and there is no ſtatute which gives 
them a power to regulate the rates of poſting. The only ſtatutes 
which can poſlibly be ſuppoſed to have done fo, are 1617, c. 8. ; 
1633, c. 25+ 3 1661, c. 38.3 and 1669, c. 16. But the act 1617, 
c. 8. only empowers them to fix the © wages of labourers, work- 
„% men and ſeryants,” and © to ſet a price upon craftſmens work ;" 
the 1633, c. 25. is nothing more than a ratification of the for- 
mer; and although the words uſed in 1661, c. 38. are ſome- 
what different from thoſe in the a& 1617, it gives them no broad- 
er juriſdiction than what is conferred by this laſt ſtatute, The act 
1669, c. 16. again gives them no other power, except that of re- 

lating “ all things concerning ferries;”” a circumſtance which 
OS confirms the plea of the defenders, as it ſhews that it re- 
quired an expreſs ſtatute to enable the Juſtices to interfere as to 
the fares to S paid by paſſengers. on water; and therefore, had 
it been meant to extend their powers to the regulation of thoſe 
payable by travellers at land, it would haye contained a ſpecial 
clauſe to that purpoſe. | 

In England, from which we borrowed the inſtitution of Juſtices 
of the Peace, they have no ſuch juriſdiction as is here claimed; 
Burn voce Servants, art. 19.; Blackſtone, vol. i. p. 428. King v. Kel- 
ling; M. 3. G. Mod. Reports, p. 140, King v. Gately. 

Indeed there would have been no expediency in giving the 
Juſtices this power, as the competition which naturally ariſes in 
{uch caſes will, in general, ſuthciently ſecure the public againſt un- 
reaſonable demands. And ſhould there even be a few inſtances, 
where, from peculiar circumſtances, a chaiſe-hirer may be enabled 
to exact an exorbitant price, e. g. a ſtage where there is only one 
inn, the offender may be proſecuted at common law for extortion. 


Anſwered : It is impoſſible that any Scots ſtatute ſhould, ia termi- 
nis, empower Juſtices of the Peace to fix the rate to be paid for 
poſt-chaiſes 3 becauſe before the Union they were unknown in this 
country. But it is obvious, from the act 1669, c. 16. that the 
Legiſlature meant to empower Juſtices of the Peace to prevent 


impoſition on travellers; and accordingly, it appears from the pro- 
6 U ceedings 
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ceedings of the Juſtices of Mid-Lothian, in 1760 and 1761, that 
they have been in uſe to regulate the rates of poſting. 

Neither does it follow, from the Juſtices of Peace in England not 
having this power, that it ſhould not fall under the province of 
thoſe in Scotland. It is nearly two centuries ſince they were ap- 
pointed in this country; and as all juriſdictions may here be ex- 
tended by uſage, they may have acquired, during that period, ma- 
ny powers not poſſeſſed by their brethren in England. 

And however juſt the doctrine may be in moſt caſes, that the 
price of commodities will find their own level, it will not hold 
with regard to poſting. A traveller, in general, wants the time, 
and frequently the opportunity, neceſlary for making a fair bar- 
gain. The defenders, by allowing that a chaiſe-hirer is puniſh- 
able for extortion, in truth concede, that he ſtands in a predica- 
ment different from other tradeſmen. A ſhopkeeper, for inſtance, 
may refuſe to ſell his goods at any price, or he may charge twenty 
times their value, without committing a wrong which the law can 
take hold of, But a chaiſe-hirer muſt give his horſes and chaiſe 
to the firſt comer, and that too at a reaſonable rate. The buſineſs 
of poſting, therefore, as a matter of police, falls, by eſtabliſhed 
cuſtom, to be regulated by the Juſtices of Peace. 


A majority of the Court were for ſuſtaining the juriſdiction of 
the Juſtices, on the grounds ftated for the Procurator-fiſcal. 


Several Judges, however, delivered an oppoſite opinion. The 
Juſtices, (it was obſerved), derive all their powers from ſtatute ; 
and it is admitted, that there is none from which it can be poſi- 
tively inferred, that the regulation of poſting makes part of their 
juriſdiction ;—a circumſtance which is much to be regretted, and 
which ought to be remedied by an act of Parliament. iy 


The Court, (15th January 1796), by the narroweſt majority, in- 
ſtructed the Lord Ordinary to refuſe the bill as to the competency 
of the Juſtices of Peace; but to paſs the bill, to the effect of try- 
ing the queſtion as to the amount of the fares for poſting, the 
complainers being, in the mean time, at liberty to charge 18. 2d. 
per mule, duty included. | 


On adviſing a reclaiming petition, with anſwers, tae Court 
“% adhered,” 


Lord Ordinary, Swinton. For the Procurator-fiſcal, Lord | Advocate Dundas, Tait, Hope, 
James Clerk, James Gordon, Alt. H. Erſkine, Cathcart, Clerk, Menzies. 


R. D. 
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ELIZABETH MILLIE and Huſband, 


AGAINST 


WALTER FERGUS. 


ARBITRATION, —One of two arbiters can neither be compelled to de- 
' cide, nor to name an umpire, 


ALTER FERGUs, along with another arbiter, accepted of a 
ſubmiſſion, to which Elizabeth White and her huſband were 
parties, Mr Fergus, (who was the arbiter appointed by the other 
party), finding that the matter in diſpute turned upon points of law, 
of which he was not qualified to judge, declined proceeding in the 
ſubmiſſion. 

On this Elizabeth White and her huſband brought an action 
againſt him, concluding, that he ſhould be compelled to concur 
with the other arbiter, either in pronouncing an award, or in 
chooſing an umpire. 


In defence, Mr Fergus 


Pleaded : An arbiter, like a mandatary, may reſign his office at“. 
pleaſure, provided he does ſo neither dolaſe nor unſeaſonably. At 
leaſt it is far from being clear, either in the Roman law or our 
own, that even a ſole arbiter can, in any caſe, be compelled to give 
judgment; J. 48. de recept qui, &c. (J. lib. 4. tit. 8.); Erik. b. 4. 
tit. 3. F 30.; Fount. zoth June 1699. Cheiſly ; and certainly he 
is not obliged to do ſo, where, as in this caſe, he can ſhow a 


qui; Gothofred. ad leg. 16. b. f. | | 

But at all events, it is plain, that where there are two arbiters, 
they can be under no obligation either to decide or to name an 
umpire; becauſe it may be impoſſible for them to agree in the one 
caſe on the ſentence, and in the other on the perſon. 


Anſwered : An arbiter, like a tutor, after accepting, cannot re- 
ſign the office, either by the law of Rome or of this country, 
without ſtating a ſufficient reaſon for doing ſo; J. 3. H 1. de rec. gui ; 
Voet, ad b. t. & 14. ; Sir George Mackenzie, b. 4. tit. 3. $8. ; Bank- 
ton, b. 4. tit. 45. F132. ; Fount 4th December 1702, Bruce; 8th 
February 
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February 1704, Cairncroſs, ſtated in Dictionary, Vol. i. p. 49. ; 
Fount. 6th July 1708, Skeen ; but the cauſe aſſigned by the de- 
fender is not relevant; becauſe, although the matters at iſſue turn 
upon points of law, the arbiters may concur in making choice of 
a lawyer for their umpire. And before the defender is entitled to 
argue, that he and the other arbiter may not be able to fix on the 
ſame perſon, he muſt at leaſt name one who would be agreeable 
to himſelf. It will be time enough to inquire what is next to be 
done, when his colleague refuſes to adopt his choice. 


The Court, without entering into the queſtion how far a ſole 
arbiter is bound to decide, were clear on the grounds ſtated by the 
defender, that againſt one of two arbiters the concluſions of the 
action were ill- founded. | | 


The Lords unanimouſly aſſoilzied the defender. 


Lord Ordinary, Swinton. A. H. Erſkine, D. Cathcart. Alt, Solicitor-General Blair, 
Dies. Clerk, Pringle. 


R. D. 


APPENDIX. 


(N* 1.) 18th March and 23d December 1793. 


(COURT or: JUSTICIARY.) 
His MAJESTY's ADVOCATE, 


AGAINST 


ALEXANDER BROWN and JOHN MACNAB. 


PENAL STATUTE, 26 Geo. III. c. 51.—Stri& interpretation of penal 


ſtatutes, 


FALSEHOOD AND FoRGERY.—Falſebood and forgery in revenue-matters 
may be puniſhed At common law, even though the thing counterfeited be 


liable to legal objections, 


Y ſeR. 2. of the ſtatute 26 Geo. III. c. 51. relating to the duties 
on ſtarch, the manufacturers are directed to paper each piece of 
ſtarch, and to tie it with ſtrings, croſſing each other on that fide of 
the piece where the ends of the paper are folded, and to affix with 
warm glue, on each piece of ſtarch ſo papered and tied, a label or 
thin piece of paper, of certain dimenſions, and of a different co- 
lour from the paper incloſing the ſtarch, and this on that ſide of 
the piece where the ends of the paper are folded, ſo as to prevent 
the opening of the piece, without tearing the label. All theſe 
things are directed to be done in preſence of the revenue-officer, 
who © ſhall cauſe every piece of ſtarch, ſo papered as aforeſaid, to ® 
« be ſtamped or ſealed upon each label or thin piece of paper a- 
« foreſaid, with ſuch ſtamp or ſeal as ſhall be provided by the 
« Commiſſioners, for the duties on ſtarch in England and Scotland 
« reſpectively for that purpoſe, before any ſuch piece of ſtarch 


« ſhall be put into the ſtove to dry.“ 


By ſect. 4. the Commiſſioners are authoriſed to provide and di- 
tribute ſtamps or ſeals for the above purpoſe, and to vary and al- 
ter them at pleaſure; and the officers are directed in uſing them, 
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to do as little damage as poſlible to the ſtarch, or paper incloſing 


© ® 
It, 


By ſect. 13. all ſtarch not ſo ſtamped is declared liable to ſei- 


zure, and penalties are inflicted on the manufacturer or dealer in 


whoſe poſſeſſion it is found. 


And by ſect. 14. it is declared, that if any perſon ſhall forge or 


counferfeit any ſtamp or ſeal which ſhall be provided in purſuance 
of this act, for ſtamping or ſealing ſtarch made and papered in 
© Great Britain, or ſhall counterfeit and reſemble the impreſſions of 
* the ſame, upon the papers containing ſtarch, thereby to defraud his 
© Majeſty, £c. of the duties upon ſtarch, he ſhall, upon conviction 
in due form of law, © be adjudged a felon, and ſhall ſuffer death, 


as in Caſes of felony, without benefit of clergy.” 


Upon the paſſing of this act, the Commiſſioners of Exciſe in 


Scotland diſtributed to the proper officers hand ſtamps for ſtamp- 
ing the labels after they were affixed to the pieces of ſtarch, 
when duly papered and tied, in terms of the ſtatute, 


Theſe, however, after they had been uſed for ſome time, ha-' 


ving been found inconvenient, by reaſon of the indiſtinctneſs of 
the marks impreſſed, and the conſequent facility of imitation, were 
laid aſide, and the Commiſſioners cauſed an engraving to be exe- 
cuted on copperplate, from which impreſſions were taken on a 
thin paper, and diſtributed to the revenue-officers, who, at ſight 
of the trader, affixed them as labels on the ſtarch, papered and 


tied, as above mentioned. 


This alteration in the practice was acquieſced in by all the 


ſtarchmakers, from 1787 to the end of 1792, when Alexander 
Brown, ſtarchmaker at Monkton, and John Macnab his over— 
{eer, were brought to trial on a charge of counterfeiting the 
copperplate and impreſſions employed by the Commiſſioners. 
The indictment in the major propoſition ſtates, that © albeit, 


cc 


cc 


by the laws of this realm, as well by the common law as 
by the ſtatute-law thereof, and by the laws of every other 
well governed realm, falſehood and forgery, or the being 
art and part thereof, particularly the forging or counter- | 
feiting any mark, ſtamp, or ſeal appointed to be uſed for 
marking, ſtamping, or ſealing any goods or manufactures, in or- 
der to ſecure and aſcertain the payment of the duties granted 
to us, and charged or impoſed on ſuch goods or manufactures, 
or the uſing any ſuch falſe or counterfeited mark, ſtamp or 


ſeal, knowing the ſame to be falſe and counterfeited, in de- 


fraud of us and the public revenue, or the counterfeiting or 
reſembling the impreſſions of any ſuch mark, ſtamp or ſeal, 
upon ſuch goods and manufactures,' or the papers, pieces or 
packages containing the ſame, or upon the label affixed or 
paſted on ſuch papers, pieces or packages, contrary to law, 
and in order to defraud us and the public reyenue of the du- 
ties impoſed by law upon ſuch goods and manufactures, are 
all and each of them crimes of an heinous nature, and ſeverely 
puniſhable, and more particularly, by an act paſſed in the 26th 


year of our reign.” The 14th ſection of the act is then inſerted. 
2 | The 


vo 
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The minor propoſition charges the pannels as guilty of one or 
other of theſe crimes. © In ſo far as the Commiſſioners of Ex- 
© ciſe for Scotland, as Commiſſioners for the duties on ſtarch in 
Scotland, having, in purſuance of the powers veſted in them by 
law, and particularly by the above mentioned ſtatute, directed 
« certain ſtamps for ſtarch, to be engraved upon copperplates,” 
Sc. A deſcription of the mode in which the offence was ſup- 
poſed to have been committed 1s then given, and the libel con- 
_ cludes: ©& At leaſt, times and places libelled, the ſtamps pro- 

« vided by the Commiſſioners were counterfeited,”” Sc. by the 
pannels. 

Various objections having been ſtated to the relevancy of the 
indictment, informations and additional informations were or— 
dered, in which the pannels 


Pleaded : 1}, The diſtinction between ſimple felonies and thoſe 
without benefit of clergy, between felonies and other crimes, is 
unknown in the law of Scotland. The 14th ſection of the act, 
therefore, which employs excluſively the technical language, and 
refers to the judicial proceedings of the law of England, muſt 
have been intended to apply only to that country. Several reve- 
nue-ſtatutes have been paſſed fince the Union, which evidently 
do not extend to Scotland ; and in theſe the ſame language has 
been employed as in the preſent ; 4 Geo. I. c. I1.; 6 Geo. I. 
c. 23-3 8 Geo. II. c. 18.; 9 Geo. II. c. 35.3 11 GEE 303 
24 Geo, II. c. 40. $28. Whereas in others, which were meant 
to apply to both kingdoms, it is declared, that offenders in Eng- 
land ſhall be puniſhed as felons, and thoſe in Scotland be proſe- 
cuted before the criminal courts of that country, and ſuffer a ca- 
pital puniſhment ; 19 Geo. II. c. 34.; 24 Geo. III. c. 47. 

2do, To authoriſe a conviction upon a penal ſtatute, the offence 
muſt come under the letter as well as the ſpirit of the law, and 
no argument from analogy or expediency can warrant its exten- 
ſion to other caſes. | 

The words ſtamp or ſeal, whether as denoting the inſtrument 
with which an impreſſion is made, or the impreſſion itſelf, are 
clearly diſtinguiſhed in common language from an engraving on 
copperplate, or an impreſſion taken from it by means of ma- 
chinery. _- 

The mode in which the operation of ſtamping 1s to be per- 
formed, as pointed out by the ſtatute, is quite inconſiſtent with 
the practice adopted by the Commiſſioners ; ſee 26 Geo. III. c. 43. 
Accordingly hand ſtamps have always been provided by the Com- 
miſſioners in England. | 

3tio, The facts charged do not warrant a criminal proſecution 
at common law. The preſent indictment is irrelevant, becauſe 
the pannels are charged with counterfeiting the copperplates, and 
the impreſſions thereof furniſhed by the Commiſſioners, “ in pur- 
% ſuance of the powers veſted in them by law.“ Whereas the 


Commiſſioners exceeded their powers, and the ſtarch, with the 
copperplate 
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copperplate impreſſions on it, might have been ſeized as not ha- 
ving the ſtamps required by the ſtatute. 

Beſides, the common law only reaches ſuch offences againſt 
the revenue as are attended with a breach of the peace, or an in- 
jury to an individual ; 16th July 1716, John Roy and Alexander 
Ramſay ; 1729, Porteous. 

The public revenue is the creature of ſtatute, and frauds againſt 

it, as occaſtoning leſs injury to the offended party, and inferring 
leſs turpitude in the offender, are viewed in a different light from 
frauds againſt individuals. Hence the Legiſlature has taken care 
to affix pecuniary penalties and forfeitures to each tranſgreſſion, 
and to aſcertain the particular puniſhment to be inflicted in thoſe 
caſes, where a criminal proſecution was at all thought neceſſary. 

In ſome caſes, where prior ſtatutes had puniſhed offenders with 
pecuniary penalties, (13 and 14 Charles II. c. 11. $8.; 7and 8 
William and Mary, c. 22. Fo. ), the Legiſlature has afterwards 
thought it neceſſary to ſubject them to a criminal proſecution ; 
29Geo. II. c. 23. $14.; ſee alſo 24 Geo. II. c. 41. §12.; 32 Geo. III. 

c. 7. $9. 23. c. 70. In others, the ſtatute originally prohibiting 
the offence, has expreſsly introduced the ſame puniſhment which, 

had the ſame offence been directed againſt an individual, common 
law would have inflicted; 9 and 10 William III. c. 25. § 59.3 
12 Anne, ſtat. 2. c. 9. $13.3 13 Geo. III. c. 56. Now, from all 
theſe ſtatutes, it may be inferred that, with regard to offences of 
this deſeription, no proſecution is competent at common law. 

4to, The crime of falſehood is defined to be the fraudulent ſup- 
preſſion or imitation of truth ; Mackenzie Crim. tit. 27.; Erſkine, 
Book iv. tit. 4. $66. But, in the eye of law, nothing is true which 
is not legal. The copperplate engravings provided by the Com- 
miſſioners of Exciſe, and the impreſſions taken from them, ha- 
ving no legal exiſtence, the pannels had as good a right to uſe 
them as the Commiſſioners of the Revenue, and cannot be guilty 
of the crime of falſehood, by ſo doing. 


Anſwered : Imo, By the 18th article of the Union, it was pro- 
vided that both countries ſhould have the ſame revenue-laws. 

If the ſtatute had merely declared that offenders ſhould ſuffer 
death, its meaning would have been ſuthciently explicit by the 
law of Scotland. But the addition of the words, © as in caſes 
« of felony, without benefit of clergy,”” was neceſſary to make 
it ſo by the law of England. They were added, however, not to 
regulate the mode of proſecution, but to albartain the paniſh- 
ment to be inflicted on conviction, 

In various revenue-laws where the juriſdiction of the Court of 
Tuſticiary is expreſsly recogniſed, the offence committed is deno- 
minated a felony ; 9 Geo. II. c. 35. 838.; 19 Geo. II. c. 34. H 12. 
And the following ſtatutes, which are conceived in ſimilar terms 
with the preſent, have always been underſtood to apply to Scot- 
land; 9 Anne, c. II. 944. c. 23. f 34-3 Io Anne, c. 19. 5 97.; 
29 Geo. II. c. 12. F 21. c. 13. y 5-3 30 Geo, II. c. 19. 5 27.; 
31 Geo. II. c. 32. H 15.; 7 Geo. III. c. 43. §18.; 14. c. 72. §8.; 
16. e. 34. §15. ; 19. c. 66. $8.3 21. c. 56. Y9.; 23. c. 70. § 9. 


It 
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It would be ſingular that a ſtatute ſhould make the ſame acts cri- 
minal in both countries, and yet make them the ſubject of proſe- 
cution only in one of them, 

2do, Penal ſtatutes muſt receive, though a ſtrict, yet a fair con- 
ſtruction. The object of the at in queſtion was merely that a 
mark ſhould be affixed to each parcel of ſtarch, demonſtrative of 
its having paid the duty ; and if this purpoſe is accompliſhed, it 
does not ſignify by whom, in what manner, or by what inſtrument 
the operation 1s performed. 

Beſides, the impreſſion made by an engraving on a copperplate, 
is in familiar language called a ſtamp. If therefore the machine 
for making the impreſſion had been placed at the manufactory, 
and each parcel of ſtarch had been marked with it after it was 
labelled, the ſtatute would clearly have applied ; and if the manu- 
facturer had complained that his ſtarch was injured in this way, 
he might have required the officer to make the impreſſion on the 
label before it was affixed. The Commiſſioners have done no- 
thing more; and as they have power to vary the ſtamps or ſeals ar 
pleaſure, they may alſo vary the mode of conducting the operation. 

3129, Even admitting that the Commiſſioners have exceeded their 
powers, the libel as laid is relevant at common law, becauſe falſe- 
hood and forgery being charged generally both in the firſt part of 
the major propoſition and in the concluſion, the deſeription of the 
offence given in the other parts of the indictment cannot reſtrict 
It. 

Although it were true that a mere fraud againſt the revenue 
cannot be the ſubject of a criminal proſecution, yet wherever, as 
in the preſent caſe, that fraud has been committed by the interven- 
tion of a crime known at common law, the offender is liable to 
proſecution ; as, for inſtance, in the caſe of a ſmuggler, who beats 
or bribes a revenue-officer, or is guilty of perjury. 

Neither does a ſtatutable penalty ſuperſede the puniſhment for- 
merly competent at common law; 5th February 1754, Jollie; 1ſt 
July 1754, Mackirdie and Hamilton; 24th July 1786, Simſon and 
Brown; 1ſt December 1788, Caithneſs and Biſſet. Spring Circuit- 
court at Glaſgow 1788, James Kerr. Late caſe of James Stein.—- 
roth May 1733, John Macfarlane; 1762, John Newton. Bur- 
row's Reports, vol. ii. p. 803. vol. ili. p. 1418.; I. Salk. 45. Ste- 
phens againſt Watſon. : 

4to, The fats charged come under the generic crime of falſe- 
hood; Mackenzie, Crim. tit. 27. F 2. tit. 28. 4 .; Erſkine, b. 4. 
tit. 4. § 66. ;. Reg. Maj. b. 4. c. 13. ; 6th February 1716, James 
Auchterlonie. Spring circuit at Perth 1784, George Small; 11th 
Auguſt 1773, Peter and James Dows. The eſſence of the crime 
_ conſiſts in the ſuppreſſion or imitation of truth, with an inten- 
tion to defraud, and may be committed, although the original 
was liable to objection, for example, in a bill of exchange execu- 
ted on paper not ſtamped according to law; Worceſter Lent-term 
1783, King againſt Hawkeſwood ; Trinity-term 1788, Croſlie a- 
gainſt Arkwright ; Term. Reports, vol. ii. p. 609. So that it is at 
any rate unneceſſary to enquire how far the conduct of the Com- 
miſſioners was legal in this caſe. 

(B) Oberved 


_— 
— 
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Ohſerved on the Bench: As the. ſtatute libelled on relates to 
the revenue, there 1s no doubt that it extends to Scotland, But 
it does not apply to this caſe. Pena ſtatutes muſt be ſtrictly 
interpreted. Although there is not much in the diſtinction be- 
tween an impreſſion made by an engraving on copperplate, and 
one made in any other way, it is clear that hand-ſtamps only were 
in the view of the Legiſlature, and that the impreſſion was intend- 
ed to be made after the label was affixed to the ſtarch. The ſta- 
tutes give the Commiſſioners no diſcretionary power as to the 
mode of conducting the operation, 

But laying the ſtatute entirely out of the queſtion, the facts 
charged warrant a proſecution at common law, on the head of 
falſehood and forgery, ſo as to infer an arbitrary puniſhment. 
Frauds againſt the revenue are highly pernicious in their conſe- 
quences, and equally criminal with frauds againſt mdividuals, and 
when they are committed by means of a crime at common law, 
they are puniſhable in the ſame manner. The preſent indictment 
is clearly relevant, as it aſſerts that the Commiſſioners had autho- 
rity independent of the ſtatute. But to warrant a conviction at 
common law, it is ſufficient that de facto they made a regulation, 
which was acquieſced in by the trade, and had the effect of pro- 
tecting the goods from ſeizure. If ſome years ago, when the Com- 
miſſioners of Exciſe, although they had no legal authority to do 
ſo, appointed the ſtrength of ſpirits to be aſcertained by a hydro- 
meter, the diſtillers, inſtead of reſiſting the meaſure, had acqui- 
eſced in it, and had forged permits, bearing that ſuch proof had 
been adhibited, they would have been liable to puniſhment at 
common law; and the ſame would be the caſe of a perſon who 
ſhould forge, and operate payment of an uſurious bond or bill li- 


able to objections in law. 


The Court unanimouſly found, that the ſtatute libelled on ex- 
tended to Scotland; that the fact charged in the minor propo- 
ſition did not fall under it; 3 but that the libel was relevant as laid 


on the common law. 


The diet was then deſerted pro loco et tempore, and a new indict- 
ment, founded ſolely on common law, was raiſed, which only dif- 
fered from the former, in ſtating ſimply as a matter of fact, that 
the Commiſſioners had directed certain ſtamps to be engraved on 
copperplate, and impreſſions therefrom to be diſtributed, for the 
purpoſes of the act 26 Geo. III. c. 51. without ſtating under what 
authority they had proceeded. 

This libel being likewiſe objected to, informations were ordered, 
and the Court, (on the 23d December 1793), upon the grounds al- 
ready ſtated, unanimouſly found it relevant to infer the pains of 
law. 

Upon this laſt inditment Brown was afterwards fugitated for 
non-appearance, and Macnab convicted and baniſhed from Scot- 
land for fourteen years. 

For the Crown, Lord Advocate Dundas, Solicitor-General Blair, John Anſlruther. 

For the Pannels, Dean of Faculty Erſtine, Wight, Maconocbie, D. Williamſon. 

D. D. 
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(COURT of JUSTICIARY.) 


(N* IH.) March 18. 1793. 
His MAJESTY's ADVOCATE, 


AGAINST 


JAMES ROBERTSON and WALTER BERRY. 


VERDICT.—4 puniſhment inflicted where the pannels were charged with 
wickedly and feloniouſiy printing and publiſhing a ſeditious pamphlet 
and the Fury found, that one of the pannels had printed and pu- 
% bliſhed, and that the other had publiſhed only, the pamphlet libelled 


W 
PuBLISHER—reſþonſible for what he publiſhes. 


AukEs RonERTSON and WALTER BERRY were charged with 

having wickedly and feloniouſly printed and publiſhed a ſedi- 
tious pamphlet, entitled, © The Political Progreſs of Britain,“ 
Cc. and containing, among others, certain ſeditious paſſages, 
which were inſerted in the criminal letters. 


The Court found the libel relevant to infer the pains of law. 

The Jury found it proven, © That the ſaid James Robertſon 
* did print and publiſh, and that the ſaid Walter Berry did pu- 
** bliſh only the pamphlet libelled on.“ 


The pannels contended, That no puniſhment could follow on 
this verdict ; becauſe it neither found that there was any thing 


ſeditious in the pamphlet, nor that they had acted with a wicked 


and felonious intention, both of which were eſſential ingredients 
in the crime charged againſt them. | 
Upon adviſing minutes of debate, it was 


Ob/erved on the Bench: The Jury might, if they pleaſed, have 
returned a general verdict of guilty or not guilty. For although, 


in trials for libel before the Courts of England, this has only of 


late, and by expreſs ſtatute been made the lawful privilege of 
juries, yet, in our practice, no diſtinction was ever underſtood 
to take place in that reſpect between caſes of libel and any other, 
but the whole ingredients of the offence were always held to 


be remitted, as under the common rule, to the knowledge of the 


Aſſize. The jury here have however choſen to return a ſpecial 
verdict, wherein certain facts are found, leaving the inference in 
law 


＋ 
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law which thence ariſes to be ſettled by the Court. Now, to 
aſcertain the nature of the pamphlet, and the character in which 
it was viewed by the jury, recourſe muſt be had to the criminal 
letters themfelves. For to theſe, and the account which is there 
given of the pamphlet, the verdict plainly refers, when it finds 
the pannels guilty of publiſhing the pamphlet libelled: That is, it 
finds them guilty of publiſhing this pamphlet, as qualified and 
characteriſed in the libel, and as containing the various paſſayes 
which are there inſerted at length. Theſe paſlages, or rather 
the whole pamphlet itſelf, which contains them, are therefore 
to be held as engroſſed in the verdict ; and theſe paſſages the 
Court have already, by their interlocutor on the relevancy, found, 
and muſt {till hold to be inflammatory and ſeditious. The jury, 
therefore, by this reference to the libel on which that judgment 
went, and which deſcribes the compoſition as of a wicked and ſe- 
ditious kind, plainly acquieſce in and adopt that judgment and 
deſcription; as, indeed, if they had not adopted them, it would 
then have lain on them to have declared their own opinion to 
the contrary, either by finding that this was an innocent pam- 
phlet, or at leaft by a general verdict of acquittal. 

With reſpect again to the intention of the pannels, it is not in 
any caſe eſſential that the jury find that the pannels acted from a 
criminal purpoſe; it is ſufficient that they find facts from which 
in law and ſound conſtruction the Court are bound to infer it. 
The inference of guilt from the facts found againſt the pannels in 
the preſent caſe, is as eaſy and direct as from any other criminal 
or forbidden act, unleſs proof were offered in exculpation. A 
contrary opinion would be both dangerous in its conſequences, and 
unreaſonable in itſelf. The pannels muſt be ſuppoſed to be en- 
dowed with a common degree of capacity, to underſtand what 
others underſtand, and conſequently to have viewed the work in 
queſtion in the ſame light in which it has been viewed by a jury of 
their peers. Robertſon both printed and publiſhed it, and cannot 
therefore be preſumed to be ignorant of the contents, nor of the 
nature and tendency of a pamphlet which paſſed in detail through 
his hands. Nor is Berry, who only publiſhed it, leſs reſponſible. 
It was his duty to have peruſed and approved of it before publica- 
tion, and to have ſatisfied himſelf that it contained nothing which 
was not innocent and wholeſome. His neglectivg to do ſo could 
only proceed from a criminal indifference to the intereſt of the pu- 
blic. Like the vender of drugs, he was bound to know the quali- 
ty of what he expoſed, and liable to puniſhment, if, inſtead of re- 


 anedies, he dealt in poiſons. It will not excuſe him that he only 


publiſhed in the view of profit; for he is not to ſport with the 
public ſafety by means of his trade; nor will it afford him any 
defence, that he could not eſtimate with certainty the preciſe ex- 
tent of the operation of ſuch a work; on the contrary, ſo much 
the more was he bound, for that very reaſon, to, be cautious of 
what he publiſhed Nay, it might even be held, that it would 
make no alteration in his favour, though the book were Writ- 
ten in a language which he did not underſtand, ſince he ought to 
have ſubmicted it to the inſpection of perſons ſkilled in that lan- 

2 | guage, 
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age, and capable to judge of the contents. Beſides, in every 
caſe of libel, it is in reality the act of publication chiefly that 
conſtitutes the guilt, and to this we muſt reſort, even for convic- 
tion of the printer; for, if he only print without publiſhing, he 
is no more guilty of a cognizable crime, than if one forge a writ- 
ing, and keep it carefully locked up in his own poſſeſſion. But in 
either caſe, if the thing be uttered, though by another perſon, as 
this cannot ordinarily happen without the knowledge of the 
printer or fabricator, he will be held to have concurred. 

At the ſame time, circumſtances may be conceived, ſufficient 
to elide the preſumption againſt the publiſher, and free him of 
any blame; but theſe it is his part to allege in exculpation, and 
to prove. 

Two of the Judges who concurred with the others, (all the or- 
dinary Judges were preſent), both as to the nature of the verdict, 
and its effect as to Robertſon, had ſome doubts how far, in all the 
circumſtances of che caſe, it warranted the inflicting a pumiſhment 
on Berry. One of them would have concurred with the reſt, if the 
jury had found Berry guilty of publiſhing, inſtead of finding it 
proven that he had publiſhed the pamphlet libelled on, and the 
other came in the end to be of the lame opinion with his brethren. 


The Lords repelled the objections offered in arreſt of judg- 
ment, and adjudged Berry to be impriſoned for three and Ro- 
bertſon for ſix months, and thereafter until they ſhould find cau- 
tion to the extent of L. 100 Sterling each, for their good beha- 
v1our for three years after their liberation. 


For the Proſecutor, Crown Counſel. 
For the Pannels, Dean of Faculty, Wight, Fletcher. 
| D. D. 


APPENDELY 


(Ne III.) J June 15. 1795. 
COURT OF JUSTICIANMEY 


Sir WILLIAM JARDINE, with concourſe of his Majeſty's 
Advocate, 


AGAINST 
MAGDALENE BARBERIE De la MOTTE. 


TITLE TO PURSUE.—The crime of attempting to ſuborn witneſſes io com- 


mit perjury, cannot be proſecuted at the inflance of the party who 
would have been hurt, had the attempt been carried into ect. 


N 1787, Sir William Jardine obtained a decree of divorce 

againſt his wife, Mrs Magdalene Barberie De la Motte. 

Mrs De la Motte afterwards raiſed a criminal proſecution 
againſt Sir William for ſubornation of perjury, alleging that he 
had bribed ſome of the material witneſſes to ſwear falſely againſt 
her in the proceſs of divorce. 

Sir William, on the other hand, ſometime before the date of 
Mrs De la Motte's indictment, had, with the concourſe of the 
Lord Advocate, inſtituted a proſecution againſt her, charging her 
with the ſame crime, on account of her having, as he alleged, uſed 
menaces towards theſe witneſles, and given them promiſes of reward, 
with the view of getting them to ſwear, that they had formerly, 
in conſequence of being bribed by him, given falſe evidence 
againſt her, while in fact they had on that occaſion only told the 
truth, | 

Mrs De la Motte afterwards deſerted the diet at her inſtance, 
pro loco et tempore; and in defence againſt the relevancy of the 
indictment brought by Sir William, 


Pleaded : 


- 


2 DECISIONS OF THE Ne III. 


Pleaded : Suppoſing it were true that the pannel had tampered 
with the witneſſes, yet as they have never been brought forward 
to ſwear a ſecond time, it is impoſſible ſhe can be guilty of ſubor- 
nation of perjury; Hawkins pleas of the Crown, vol. i. p. 172. 
Blackſtone, b. 4. c. 10. $16. The charge againſt her amounts at 
moſt only to an attempt to commit that crime, by which attempt 
Sir William Jardine has not been injured, either in his perſon, 
property, or reputation. This proſecution, therefore, is only com- 
petent at the inſtance of the public proſecutor; popular actions be- 
ing extremely dangerous, and indeed unknown in our law, except 
in a few inſtances, where they are allowed by ſpecial Statute; 
Spirit of the laws, b. 6. t. 8.; Kames Hiſt. Law Tracts, p. 60. ; 
Maclaurin's Criminal Cafes, No. 75, February 1767, Robb againſt 
Halladay ; No. 79. November 1767, Mackintoſh, &c. againſt 
Dempſter ; Hawkins Pleas of the Crown, p. 181, 182. 


Anſwered : Although the pannel has not been able to carry her in- 
tentions into full effect, the law will hold the purſuer to have 
ſuffered in his character, by her malicious attempts to hold out 
that he obtained the divorce by ſubornation of perjury. See Mac- 
laurin, No. 95. Haggart againſt Hogg; 2d July 1787, Penroſe 
Cuming againſt Leſlie. He has certainly a more immediate in- 
tereſt to proſecute than any other individual in the community; 
and unleſs it were competent to him, crimes of this ſort would 
paſs unpuniſhed, for it is impoſſible the public proſecutor can 
watch over all the mal- practices committed in the courle of law- 
ſuits between individuals. | 


The Court, after adviſing informations, and additional informa- 
tions on the relevancy, found, That the charge contained in the 
« libel did not amount to the crime of ſubornation of perjury, 
but an attempt to commit ſuch a crime: Found, That the pri- 
vate proſecutor has no intereſt or title to bring this proſecution 
« againſt the pannel, upon the facts ſo charged, the ſaid proſecu- 
“tion being only with concourſe, and not at all at the inſtance of 
« his Majeſty's Advocate; and therefore diſmiſſed the ſaid cri- 
« minal libel, and the pannel from the bar.“ 


AR. Lord Advocate Dundas, Dean of Faculty Erſkine, Solicitor-General Blair, 
Geo. Ferguſſon. Alt. Cullen, Macleod Bannatyne, Rac, 


R, D. 
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The two following deciſions of the Court of Sefſion were omitted in their 
proper place. | 


November 19. 1795. 


The Duke of AR G (LE, 


AGAINST 


The Earl of DUNMORE. 


SUPERIOR AND VASSAL,—A ſuperior having refuſed to grant a char- 
ter on an entail, unleſs it contained a clauſe acknowledging his right 
to a year's rent, whenever the ſubſtitute taking up the eftate ſhould not 
be heir-male or of line to the vaſſal laſt entered, the Court found him: 
only entitled to have a reſervation inſerted in it, keeping the queſtion 
open for diſcuſſion when the caſe ſhould occur. 


HE truſtees of the late Earl of Dunmore purchaſed certain 

lands of which the Duke of Argyle is ſuperior, and entailed 

them on the family of Dunmore, and others, as directed by the 
deed under which they acted. | 

In a declarator of nonentry brought by the Duke of Argyle 
againſt the preſent Earl of Dunmore, the inſtitute in the entail, 
the defender was willing to pay a year's rent for his entry as 
a ſingular ſucceſſor; but the purſuer further inſiſted, that the 
charter ſhould contain a declaration, that he ſhould not be obliged 
to enter ſuch of the ſubſtitutes as were not heirs-male or of line 
to the vaſlal laſt entered and infeft, withont receiving a year's 
rent from them, as ſingular ſucceſſors allo. 

The defender, while he objected to this clauſe, offered, that all 
the caſualties of ſuperiority ſhould be reſerved in the charter; 
and, in particular, that it ſhould be declared in it,“ That the faid 
* Duke, by granting this preſent charter, does not exclude him- 
“ ſelf or his heirs from any claim which he or they may have at 
% law to a full year's rent of the lands herein contained, where- 
« ever the heirs of entail to whom the ſucceſſion ſhall open ſhall 
c happen not to be the heir of line of the perſon who was laſt 
« entered and infeft by the ſaid Duke, and his foreſaids.” 

D 


The 
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The purſuer maintained, that until an entail is acknowledged 
by the ſuperior, in queſtions with him, every ſubſtitute who is not 
heir of line to the laſt vaſſal is to be held a ſingular ſucceſſor, and 
muſt pay a compoſition as ſuch for his entry : That his being will- 
ing to put ſuch of them as might be heirs-male of the lait vagal 
in a different ſituation, was merely ex gratia, and from its being 
his with to be equally indulgent to the defender as to his other 
vaſſals, to whom it had been the practice of his family to grant 
charters upon ſimilar terms: And that it was neceſlary for the 
Court to determine the general queſtion at preſent ; becauſe, after 
acknowledging an entail, by granting a charter upon it, although 
it contained the reſervation propoſed by the defender, the purſuer 
would be precluded from making his preſent claim, 10th July 
1760, Lockhart againſt Denham. 


Anſwered : It is impoſing an unneceſſary hardſhip on the de- 
fender, to oblige him to diſcuſs a general queſtion of law, the de- 
cifion of which cannot affect the intereſt of himſelf; or of his 
deſcendents, who will fall to be entered as heirs, though the 
charter be made out in the terms propoſed by the purſuer : The 
reſervation offered leaves the point open for diſcuſſion, when a caſe 
occurs, where it becomes neceſſary to determine it; accordingly, 
in the caſe of Sir Hector Mackenzie of Gairloch in I777 *, the 
Court found, that a ſimilar reſervation was all that the ſuperior 
was entitled to inſiſt for. 


The Lord Ordinary © found, That the Duke of Argyle is not 
entitled to inſert in the charter to be granted to the Earl of 
** Dunmore the reſervation ſtated in the minute given in for him, 
and that the Earl of Dunmore is entitled to have a charter with 
the reſervation ſtated in the minute given in for him.“ 


Upon adviſing a reclaiming petition and anſwers, it was 


Obſerved : A clauſe reſerving the queſtion entire, when the caſe, 
that the ſubſtitute entitled to take up the eſtate is not heir of line 
ro the perſon laſt in poſſeſſion, ſhall occur, is all that the pur- 
ſuer is legally entitled to demand. The caſe of Lockhart againſt 
Denham, in ſo far as the Court denied full effect to a ſimilar re- 
ſervation, was erroneouſly decided. 


The Lords, © in reſpect the reſervation propoſed by the Earl of 
4 Dunmore leaves the queſtion entire when it ſhall occur,“ un- 


animouſly * adhered.” 


Lord Ordinary, Juſtice-Clerł. AQ. Arch. Campbell junior. Alt. Dav. Williamſon. 
Clerk, Home. | 
D. D. 


December 
* Not collected. 
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December 2. 1797. 


THOMAS LAURIE, Collector of the Poor's Rates for the City of 
Glaſgow, 


AGAINST 


ROBERT DREGHORN. 


Poor.—lIt is competent for the Magiſtrates of Glaſgow to levy the poor” s 
rates upon the inhabitants, according to the extent of their heritable 


property within the town, and of their perſonal property wherever 
ſituated. 


N Glaſgow, a committee from the Town-Council, and from the 
Merchants and Trades-Houſes, have, by immemorial cuſtom, 

been annually appointed by theſe bodies for ſuperintending the 
the maintenance of the poor. The firſt ſtep taken by the commit- 
tee, is to make an eſtimate of the ſum neceſſary for this purpoſe 
during the year of their management. They afterwards appoint 
a certain number of the in abitants, (commonly 15), who are nei- 
ther members of the Town-Council, nor of the committee for the 
poor, as aſſeſſors, to proportion it, upon oath, among the inhabi- 
tants at large, according to the beſt judgment they can form of 
their fortunes, excluſive of heritable property ſituated without the 
town. 

Robert Dreghorn reſides chiefly in Glaſgow, but is not engaged 
in trade. The aſſeſſors for 1793, rated the value of Mr Dreg- 
horn's heritable ſubjects within the town, and of his perſonal pro- 
perty, wherever ſituated, at L. 24, ooo Sterling, which made his 
ſhare of the aſſeſſment for that year L. 19. 

Mr Dreghorn refuſed to pay this ſum, contending, that poor's 
rates can only be levied on ſtock in trade and heritable property 
within the town, which laſt he admitted he was poſſeſſed of to the 
amount of L. 300 Sterling yearly, and for which alone he was 
willing to pay. | 

In an action brought againſt him before the Magiſtrates, in name 
of the collector of the poor's rates, for his full aſſeſſment, they 
found, That the Magittrates and Council of Glaſgow, by whoſe 
„authority the aſſeſſment in queſtion has been aſcertained, by 
* means of ſworn aſſeſſors appointed by them, for aſcertaining each 

| *« inhabitant 
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* inhabitant of the city's proportion, according to his eſtimated 
“ wealth, of this neceſſary public burden for the maintenance of 
* the city's poor, have title, by exprels ſtatutes, to aſcertain and 
* levy the due proportions of ſuch aſſeſſments; and in reſpect of 
„ ſaid aſſeſſors apportionment of the ſum of L. 19 on the defender 
„Mr Dreghorn, and, /eparatim, as Mr Dreghorn has not denied that 
« the extent of his fortune locally within the city, and of his per- 
** ſonal eſtate wherever ſituated, which are the legal meaſures of 
*& ſuch public burdens, which laſt is not ſubje& to ſuch a burden 
* without the city, are adequate to ſuſtain his proportion of the ſaid 
* aſſeſſinent, according to the ſame proportion impoſed on the like 
* eſtates of the other inhabitants, repelled the defences, and de- 
* cerned for the ſums libelled.“ . 


The defender brouglit this judgment under review by advoca- 
tion; and | 


Pleaded : Aſſeſſinents for the maintenance of the poor can only 
be impoſed by ſtatute, and there is none which authoriſes a tax for 
that purpoſe upon perſonal property. | 

It is true the act 1579, c. 74. gives power to the Magiſtrates of 
burghs, to ſtent the“ haill inhabitantes, according to the eſtima- 
& tion of their ſubſtance?” but as few perſons at its date were 
poſſeſſed of money or goods, except in the place of their reſi- 
dence, it cannot be reaſonably ſuppoſed that the Legiſlature meant 
by this expreſſion to lay any impoſition on perſonal property ſitua- 
ted elſewhere, 

Beſides, this ſtatute was not enforced, and the act 1592, c. 155. 
expreſsly limited taxations within burgh, to thoſe © exerceaned 
„ merchandice, or having &hange within the ſame.” 

No doubt this was altered by 1597, c. 279. fo far as to make 
every perſon living within burgh, worth 20 merks, or L. 1000f 
yearly rent, liable along with the other inhabitants. It is clear, 
however, from its preamble, that the 2000 merks, or the L. 100, 
were to ariſe from property within the town; accordingly, the ſub- 
ſequent act 1597, c. 280, enacts, that the inhabitants ſhall only 
be ſtented in proportion “ to their rents and holdings within 
* burgh.”” See allo Stair, 11th January 1678, Town of Aberdeen; 
Fount. vol. i. page 679. 688, Town-Council of Glaſgow. 

And there is an evident expediency in confining the application 
of the burden in this manner. The aſſeſſors may aſcertain with 
tolerable preciſion the value of the heritable property, and ſtock 
in trade, belonging to each individual within burgh ; but when 
they attempt to fix the amount of a man's whole perſonal property, 
their computations muſt neceſlarily be liable to much uncertainty, 
an evil which can only be removed by a full diſcloſure of a man's 
affairs, rather than. make which, many mercantile people would 
ſubmit to great oppreſſion. 


Anſwered: The act 1579, c. 74. fo far from not having been en- 
forced, is expreſsly ratified by 1698, c. 21. and is at this day the 
fundamental 
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fundamental ſtatute in regard to poor's rates within burgh ; by 
it the tax for maintenance of the poor is appointed to be- evied, 
according to the eſtimation of the /ubRance of the contributors ; 
a phraſe which the common uſe of our language will not admit of 
being applied excluſively to heritable property. The defender, 
indeed, allows, that it reaches ſtock in trade, which certainly does 
not fall more directly under it than any other ſort of perſonal 
property, 

The ſtatutes 1592, c. 155. and 1597, c. 180. have no relation to 
poor's rates, their object being ſolely to aſcertain the perſons in 
burghs liable in national taxes; and the ſtatute 1597, c. 279. mere- 
ly aſcertains the deſcription of perſons to be aſſeſſed for the main- 
tenance- of the poor, but makes no alteration on the act 1579, 
C. 74. in fo far as it relates to the kind of property according to 
which they are to contribute. 

The alleged inexpediency of this mode of aſſeſſment, if at all 
well founded, applies more ſtrongly to taxing mercantile ſtock, 
than perſonal fortune not employed in trade, A perſon, though 
engaged in great commercial concerns, may be worth nothing; but 
the extent of a man's fortune, when realiſed, is commonly pretty 
well known to his fellow- citizens. The danger of diſcloſing 
his affairs, too, is incomparably greater to the one than the 
other. Suppoſing, however, there were objections to this mode 
of taxation, it is ſurely better than allowing perſons like the de- 
fender, with large perſonal fortunes, not employed in trade, to be 
almoſt wholly exempted from paying any ſhare of the poor's- 


rates. 


The Lord Ordinary © remitted the cauſe to the Magiſtrates, 
% and found the defender liable in expences.“ 


On adviſing a reclaiming petition, with anſwers, the Court thought 
the mode of aſſeſſment complained of was ſanctioned both by the 
1579, c. 74. and by immemorial uſage. But it was at the ſame 
time obſerved, That although perſons in the defender's fituation 
ſhould be obliged, in one ſhape or another, to contribute to the 
ſupport of the poor, as nearly as poſſible in proportion to their 
fortunes, the rule adopted in Edinburgh, of making every perſon 
pay according to the rent of the houſe which he inhabits, is per- 
haps preferable, as affording a datum ſufficiently accurate, and 


in no caſe liable to partiality. | 


The Lords unanimouſly adhered. 


Lord Ordinary, Swinton. Act. Lord Advocate Dundas, Arch, Campbell, Connell. 
Alt. Solicitor- Ceneral Blarr, Tait. Clerk, Sinclair. 


E. R. D. 
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APPENDBLYE 


ABSTRACT#® or THE JUDGMENTS 


O07 TER 


HOUSE or LORDS, 


Pronounced prior to 1ſt May 1798, in the Caſes contained in 
this Volume. 


No XXII. March 10. 1794. 
The CREDITORS of James Stein, 


AGAINST: 
NEWNHAM, EVERETT and Company. 


ORDERED and adjudged, That the appeal be diſmiſſed, and that 
the interlocutors complained of be affirmed. 


No XLVII. May 13. 1795. 
The YORK-BUILDINGS COMPANY, 


| AGAINST 
ALEXANDER MACKENZIE. 


« It is ORDERED and adjudged by the Lords Spiritual and 
«© Temporal in Parliament aſſembled, That the ſeveral interlo- 
e cutors complained of in the appeal be, and the ſame are 
« hereby reverſed ; and it is hereby declared, that the decreet of 
«* ſale, and the charter under the Great Seal, proceeding on the 
“ {aid decreet of ſale in favour of the defender, with the inftru- 
„ment of ſeiſin in his favour following thereupon, all which 
« are challenged by the ſummons in the proceſs, ought to be ſet 
« afide and avoided, to ſuch extent and degree, and in ſuch man- 
« ner as is hereafter provided; and the defender ought to refund 
« to the purſuers all the rents and profits which he hath received 


© out of the eſtate in queſtion, and an adequate conſideration for 
«whe 


This abſtract is, in general, taken from the manuſcript abridgment of the judgment 
given on the Appeal Caſes in the Advocates Library. 
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the enjoyment of ſuch parts thereof as he occupied himſelf: But 
without prejudice to the title of the defender to reclaim all ſuch 
ſums of money as he hath paid for the original price of the 
eſtate in queſtion ; and alſo for the permanent improvement of 
the ſame, with the intereſt thereof, to be computed from the 
times when the ſame were reſpectively advanced and paid, 
according to ſuch rate as the Court of Seſſion ſhail appoint ; 
and likewiſe without prejudice to the titles and intereſts of 
the leſſees, and others who may have contracted with the de- 
fender bona fide, and before the dependence of the preſent pro- 
ceſs; and alſo without prejudice to the title of the common 
creditors to have the value of the eſtates in queſtion, and 
the amount of the intermediate produce thereof, applied in 
payment of their demands, as fully as the ſame might have 
been done, if the aforeſaid decreet and inſtrument following 
thereon had not paſſed, the expences incurred by the purſuers 
in recovering the ſame being firſt deducted : And it is fur- 
ther ordered, That an account be taken of the rents and pro- 
fits of the eſtates in queſtion received by the defender, and 
of the yearly value of ſuch parts thereof as have been in his 
occupation, and of all ſums of money received, by the defen- 
der for the ſale of timber, ſtone, coal, or other parts of the in- 
heritance, and that intereſt be computed upon all ſuch ſums re- 
ſpectively, from the reſpective times of their being received, at 
ſuch rate as the Court of Seſſion, according to the courſe of 
that Court, ſhall think fit to order: And it is further ordered, 
That an account alſo be taken of the ſeveral ſums of money 
which the defender hath actually paid as the original price of 
the ſaid eſtates, and alſo of ſuch further ſums of money as the 
defender hath actually laid out for the permanent benefit and 
improvement of the ſaid eſtates; and that intereſt be compu- 
ted, at the above-mentioned rate, upon the ſaid ſeveral ſums 
from the times when the ſame were actually diſburſed ; and that 
one of the ſaid accounts be ſet againſt the other, and ſuch reſts 
be made in taking the ſame as juſtice may require; and that 
either party do pay to the other ſuch ſum of money as ſhall be 
found due on the balance of the ſaid accounts; and if nothing 
ſhall be found due to the defender, or upon payment of what 
ſhall be ſo found due, that the defender do reconvey the ſaid 
eſtates to the purſuers, ſubject to the demands of their creditors, 
and to the leaſes and other contracts, as aforeſaid, in ſuch man- 
ner as the the Court of Seſſion ſhall think fit to direct: And it 
is alſo further ordered, That the cauſe be remitted back to the 
Court of Seſſion in Scotland, and that the ſaid Court do give all 
neceſſary and proper directions for carrying this judgment into 


execution.“ 


No LIII. 
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No LIII. April 26. 1797. 
FRANCIS PINKERTON DRUMMOND, 


AGAINST 
WILLIAM ABERNETHY DRUMMOND. 


ORDERED and adjudged, That the appeal be diſmiſſed, and that 
the interlocutors therein complained of be affirmed. 


N*? LXXIL. | November 11. 1790: 


DOUGLAS, HERON, and Company, 


AGAINST 


The TRUSTEES of Andrew Grant. 


ORDERED and adjudged, That the ſeveral interlocutors com- 
plained of in the appeal be reverſed, except as to ſo much of the 
interlocutor of 19th November 1793, as finds, that the time requiſite 
to completing the preſcription in queſtion only began to run from 
the third or laſt day of grace, and therefore repel the plea of, 
preſcription ; without prejudice to any claim which Douglas, He- 
ron and Company may make for payment of the two bills out of 
the eſtate of Baron Grant, or out of ſuch part thereof as have 
come to the hands of Andrew Grant, and for which he ought to 
have accounted in a ſuit for carrying into execution the truſts of 
the will of the ſaid Andrew Grant. 


N? LXXXIV. March 1. 1796. 
Sir JOHN OGILVIE and others, 


AGAINST 


CATHARIN E MERCER and others. 


ORDERED and adjudged, That the appeal be diſmiſſed, and that 
the interlocutors therein complained of be affirmed. 


5 No CXXVIII. 
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No CXXVIII. April 26. 1798. 


TOHN NEWLANDS, and his Tutor ad litem, 


AGAINST 
The CREDITORS of John Newlands. 


VRDEREFD and adjudged, That the appeal be diſmiſſed, and that 
the interlocutors therein complained of be affirmed, | 


No XUL. | February 23. 1797. 
WILLIAM CURTIS: 


AGAINST 
EDWARD CHIPPENDALE. 

ORDERED and adjudged, That the ſeveral interlocutors com- 
plained of be reverſed; and it is further ordered, That the 
{aid cauſe be remitted back to the Court-of Seſſion in Scotland, 
to rank the appellants purſuant to their claim, to the amount of 


L. 25,801 : 4: 10, and to proceed further in the cauſe, accord- 
ing to juſtice. 


Ne CXLIX. Decenber 19. 1796. 


CLAUDE SCOTT, 


AGAINST 


MACKENZIE and LINDSAY. 


ORDERED and adjudged, That the appeal be diſmiſſed, and that 
the interlocutors therein complained of be affirmed with L. 100 
coſts. 


(TEIND-COURT:.) 
No CLVI. February 15. 1797. 


WILLIAM FERGUSON, 


AGAINST 
JOHN GILLESPIE. 


ORDERED and adjudged, That the original appeal * be diſmiſſed, 


and that the interlocutors therein complained of be affirmed ; and 
it 


® Brought by Mr Ferguſon, 
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it is Further declared, that the appellant in the original appeal, do 
pay, or cauſe to be paid to the reſpondent in the ſaid appeal 
L. 150, for his coſts in {aid appeal: And it is further ordered and 
adjudged, That the croſs appeal be diſmiſſed this Houſe; and it is 
declared, that the ſaid order of diſmiſſal of the ſaid croſs appeal 


be without prejudice, it being unneceſſary to enter into the matter 
of the ſame, 


No CLXIX. March 6. 1797. 
The Earl of FIFE. 


AGAINST 
Mrs MARTHA MACKENZIE, and ELIZABETH FRAZER. 


ORDERED and adjudged, That the original and croſs appeals be 
diſmiſſed, and that the interlocutors therein appealed from be 
affirmed. | 


1 


January 8. 1798. 
WILLIAN SCUETDT 


AGAINST 
WILLIAM SMITH, and Others. 


ORDERED and adjudged, That the appeal be diſmiſſed, and that 
the interlocutors therein complained of be affirmed * 


* It 15 believed, that the appeal was diſmiſſed entirely on the ground of the appellants 
having been guilty of an illegal combination to raiſe the price of poſting, and that it 
was thought by the Houſe of Peers, that, had it not been for this circumſtance, the Ju- 
ices of Peace would have had no juriſdiction in the matter. 


IN B =. 


GO TRE 


Names of the PuRsvErs and DEFENnpens in the foregoing Deciſions. 


PURSUERS. 


A 


Abercorn, Marquis of Edinburgh, Mag. of 173 
Aberdeen, Trades of Aberdeen, Mag. of 119 
Addiſon, Ch. & Sons Duguid, W. and others $3 
Advocate, his Maje- 1 Brown and Macnab, App. 
ſty's Robertſon and Berry, App. 
Aitchiſon, John Haddington, Mag. of 514 
Aliſon, Alexander Dundonald, Earl, truſt. 35 


Anderſon, Thomas Sproat, John 127 
Anderſon, Jean Fullerton, John 435 
Arbuthnot, Viſcount Douglas, John 377 


Argyle, Duke of 


B 
Baines, Richard 
Barron, James 
Baynes, Anne, &. 
Begbie, James 


Dunmore, Earl of, App. 13 


Turnbull, Thomas 452 
Roſe, Sarah 218 
Graham, Col. T 485 


22 Erſkine, Sir Charles 19 
m_ 1 ·˖·[5 a 1 Thomſon, David 203 
Beveridge, James and ę Crawford, Eliſ. and 


William Thomas Couts 155 
Bogle, truſtees of Ballantyne, John 148 
Bog les, and Factor 20. Bogle, George, and 

co tutoris others 209 
Boyd, Dr Galloway, Earl of 217 
Briſbane, Thomas Sempill, Lord 275 


Nairn, Magiſt. of $20 


Brodie, James ; 
/ Duncan and Jollie 123 


Brouzh, truſtees of 


Brough's creditors Jollie, James 166 
Brough, John, the tru-F Selby, Robert, heirs 
ſtees for creditors of f 333 


0 
Lanark, Magiſt. of 10 
Campbell, Alexander 307 
Hunter, Walter $22 
Stein, repr. of I43 
Bayne and Hepburn 179 


Brown, Colin 
Brown, George 
Brown, Rev. David 
Bruce, Alexander 
Bullions, Andrew 


C 


Calland, John Campbell, Donald 5178 


Callman, Chriſtian Bell, Hamilton 172 
Campbell, Donald Johnſton, John 86 
Campbell. James Scotland and Jack 246 
Campbell, Lord Fred. Stuart, Andrew 382 
Campbell, Archibald Campbell, Colin 404 
Can pbell. Charles Blaikie, Francis 909 
Canan, II. Com. Ag. Greig, Jobn 306 

in rank. Polquhairn 3 Corrie, Andrew 306 


Scott, Geo. Rob. 491 
Muirhead. Alex. 489 
Finlay, James 466 
Roſs, creditors of 477 
Caſſilis, Earl of 3 
Campbell, Donald 475 
Montroſe, D. of, and 


Carnegie, Ja. Lindſay 
Carron Company 
Caſſilis, Earl of 
Caſlilis, Earl of 
Cathcart, Sir Andrew 
Cheape and Lindſay 


Colquhoun, Sir James 


others 192 
Comb, Matthew Edinburgh, Mag. of 201 
Cowan, James Key, William 425 
Craig and Hiſlop Spence and others 206 


Crawford and others Wilſon and others 270 
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Crawfurd, Mrs Rae 


Crawfurd, Mrs Eliz. 
Cullen and Co, Att. of 
Cuningham & Simpſon 
Curtis and others 


D 


Darby, Hew 

Dickſon, truſtee of 
Dollar, Jane and Huſb. 
Dougal, Jane Ann 


Douglas, Heron and 
Company 


Douglas, Helen 
Douglas and others 
Douglas, William 
Douglas, Mrs Jean 
Drummond, Fr. Pinker. 
Drummond, daughters 
of Alexander 
Duffs, James and Wil. 
Dumfries, Earl of 
Dunbar, creditors of 
Dundas, Sir Thomas 
Dundas, Lord, and Mr 
John Nicolſon 


Dunlop, John 
Dunn, repreſents. of 


E 


Edie, Laird, and others 
Elliot, truſtees of 
Ditto 

F 


Falkland, miniſter of 
Ferguſſon, Andrew 
Ferguſon, William 
Ferguflon, creditors of 
Fife, Earl of 
Finlay and others 
Flinr, Dr James 
Frank, W. D. A. 
Frank, W. D. A. and 
tutor, ad litem [ 
Frazer, Francis 
Frafer, Reid, and Sons 
&c, 


Geddes and Clarke 
Gibſon, Mrs Jean 


1 Ditro 


Glaſs, John 
Gordon, John 
Gordon, William 
Gordon, Mr Baron 


Govan, Alexander 


Govan, William 


( 
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Steuart, Sir John, and 


Mrs Stirling 314 
Coutts, Thomas 443 
Philip, David 102 


Home, Sir George 471 
Chippendale, Edw. 318 


Love, James 433 
Rae, creditors of 354 
Dollar, John 16 
Gordon, John 439 
Riddick, William 12 
Ditto 80 
Grant's truſtees 157 


Douglas, H. crs. of 195 


Hay's ers. truſtee for 272 
Grierſon, Mary 295 
Maſon, John 526 


Drummond & others 109 
Drummond, May, 


creditors of 36r 
Sutherland, Laur. 180 
Campbell, D. ]. 413 
Grant, Sir James 133 
Baikie, R. and others 85 


Zetland, Preſb. of, and 
Mr Gra 


401 

Dunbarton Glaſswork 
Company 469 
Johnſton, Peter 51m 


Robertſons, R. & A. 146 
Elliot, Sir William 14 


Ditto 32 
Johnſtone and others 50 
Young, Robert 175 
Gilleſpie, John 358 


Swinton, Mrs Cath. 476 
Mackenzie & Frazer 399 
Newbigging. &c. 21 
Alexander, truſts. of 423 
Frank, James 152 


Frank, J. and others 374 


Middleton, David 242 
Lancafter and 


Jamieſon 339 
Bull, Jean 488 
Reid, Chr. Kerr 447 
Ditto 493 


Hutton's ers. truſt, for 204 

Fife, Earl, & others 79 

Mactfarlanes, J. & H. 312 
2 


Michie, R. reprs. of 235 
Lang, Thomas 34 
Gray, John 337 
Douala, Sir George 495 


138 
185 

49 
196 
140 
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URS U ERS. 
- Grahain 
_ 1 
Grabame, Archibald 
Graham, William 


II 


FE:ddington, bakers of 
Hallows, ſa. petitioner 
Himilion, John 
Hamilton and Co. 
Harmon, W. and J. 
tiay's creditors 
Henderion, james 


Henderſon, Join 


Hepburn, David 
Herber:iſon and Cc, 
Hog, Rebecca 
Holwell, J. Z. 
Home, J. petitioner 
Home, Alexander 
Hunter, Rev. John 


I 


Invereſk, collector of 
poot's rates 

Irvine, Sir Al. Ramſay - 

Irving, &c. and attorrs. 


Tack, Alexander 
ſackton, creditors of, &c. 
Jardine, Sir Williarn 
Ditto, with concourſe 

of his Majelty's Ade. © 


R 
Keith, William 3 


Kell and others 

Kerr's crs. truſtee for 
Kilpatrick, Marion 
Kingtbarns, miniſter of 


L 
Landale, David 
Laurie, Thomas 
Law, William 
Lee, James 
Leigh, Amelia 
Leſte, Alexander 


Lellie, fac. on leq. eſt. of Tweedie, James 


Leilie, John 
Livingſton and others 
Loudon, C. ot, &c. 
Low, John 


M 
Macauſland and others 
Maccallum, Neil 
Macculloch, Michael 
Macdonald, J. & huſb. 
Macdonald, Jean 
Macdowall and Honſton 
Maccu an, Mary 
NMacgilchriſt, John 
Mackay, Robert 
Mackay, Hon. Mrs 
Mackintoſh, Robert 
Maclelland, John 
Macneill, younger chil- 

dren of 
Macneill, creditors of 
Macwhinnie, Andrew 
Maitland, Lady Eliz. 
Manſ. Ramſ. & Co. &c. 
Manſon, &c. 
Marihall's truſtees 
Mead, Dame Mary 
Melvill, John 
Mill, John 
Millie, Elizabeth 
Moir, Dr Robert 
Monteath, W. truſtee 
n ſequeſt. eſtate of 


1 
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Gilleſpic and Co. 345 
Gratziain, H. crs. oi 390 
Begbic, David 467 
245 
Fdington and Co. 59 
Martin, John 343 
Chippendale 324 
Fleming, ſamcs 281 
Scott, W iunam 47 
Selkrig, truſtee for 
ers. of Crichton 410 
Skirving, William I41 
Rattray and others 129 
Hog, Thomas 415 
Cuming, Lady $16 
90 
Smith and ot er-: 215 
Roxburgh, Duke of 497 
Muſſelburgh, Mag. of, 
and Sir Ar. Hope 268 
Maule, William 250 
Collins, John 350 
Kellie, Earl of 427 


Kemble, Stephen 68 
Douglas, and others 72 
Motte, De la, Mag. 


Barberie App- 


rant and others I 
Thomſon, J. and Son 428 
Maxwell, John 431 
Saltcoats, itentmrs. of 265 
Sun-fire Office, ag. for 188 
Macalpine, John 37 
Erſkine, H. and others 277 


Carmichael and others 299 
Dreghorn, Ro App. 15 
Dewar, Daniel 462 
Watſon, executors of 455 
Roſe, James 18 


Cumming, Robert 168 
4 x 177 
Kintore, E. of, &c. 372 
Kinloch, G. F. 394 


Airthire high-rs, tr. on 115 


Knowles, Andrew 532 
Montgomery, &c. 2 

Campbell, James 62 
Allan, William 161 
Doig, David 38 
Laing, Alex. 306 
Hamilton, James 30 
Thomton, Janet 131 
Arthur, Thomas, 199 
Mackay's creditors 9220 


 Dalrympie, Sir Hew 500 


Bennet, Irs, &c. 360 
Adam and Mathie 344 
Campbell, Sir A. re- 
preſentatives of 240 
Saddler, James 250 
Burton, Alexander 40 


Mitchel, &c. repr. of 507 
Smith, &c. 

Macdonald, James 
Provan, James & Co. 212 


Swinton, Archibald 487 
Smiton's creditors 229 
Skene, George 227 
Fergus, Walter 537 
Graham, Dr, &c. 224 
Douglas, Colin, and 
others 32 
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PU RSU ERS. 


Vrorton, E. and C. of 
Viuir and others 
Munro, George 
Murchie, William 
Murray, John, &c. 
Murray, John 


N 


Nairne, Alexander 
Newlands, credits of 


Murray, reprefen. of 74 
Machean, W. &c. 88 
Alexander, James 238 
Mactarlane, John $30 
Blair, David, &c. 170 
Scott, James 238 


Cranſtoun, Thomas 302 
Mackenzie, Andrew 52 


Neu lands, ]. and factor Newland's creditors 287 


0 
Oliphant, VI. and huſb. 


Oliphant, Janet 


Ogilvae, Sir J. &c. 
P 


Pagan, Alex. &c 
Paiſley, Magiſtrates of 
Park, David 

Peat, Samus! 

Peirſe, Henry, &c. 
Perchard and Brock 
Peter, David 

Pirie, Mary 
Portmoak, heritors of 
Pringle, Mark 
Proctor, Patrick 


R 


R2e's truſtee 
Reid, and Parkinſon 


Oliphant, John 138 
Oliphant, M. and E. 327 
Mercer, Cath. &c. 181 


Myllie, Alexander 136 
Renfrew, freeh. &c. of 28 
Rutherford, John 66 
Smith, Rev. Dr John 94 
Ross, Elizabeth 43 
Brackenridge, &c. 60 


Rols, Thomas, &c, 364 
Lunan, Andrew 490 
Douglas, Mrs A. J. 459 
Macmurdo, G. L. 528 
Carnegie, Sir David 505 
Gordon, Alexander 283 
Macdonald, Ja. &c. 103 


Renfrewſhire, ther.clk of Greenock, Magiſt. of 261 


Ritchie, Margaret 
Robb, Agnes 
Robertſons, and Co. 


Robert ſon, creditors of Maſon, diſponees of 


Robſon, George 

Rois, George, &c. 
Roſs, Elizabeth 
Rougheads, W. and P. 


Ryder, Th. and attorney Roſs, Hugh, crs. of 


8 


Saddler, F. and attorney Maclean, Murdoch 


Scott, John, &c. 


Bowes, Alexander 392 
Robb's crs. truſt. for 253 
Laird, John I42 
457 
Robſon, James 236 
Aglianby, Sarah 31 
Rois, truſtees of 40 
Rannie, Marion, &c. 232 
285 

298 


Glaſgow, College of 76 


Scott, Claude Mackenzie and Lind. 341 
Scott, Sir John Ancrum, heritors of 368 
Scott, William Smith, William 534 
Selby, heirs of Robert Jollie, James 408 
Sempills, Janet and Joh. Sempill, Lord 5 
Seton, Archibald Seton, creditors of 92 


Sime and attorneys 
Simſon, William 
Skene and Elmſlie 
Skirving and Young 
Smiton, Walter 
Smollet, Alexander 
Steel's diſponees 
Stein, creditors of 
Stewart, David 
Stewart, George 


Stirling, procurator-fif. of Gillies, John, &c. 


# 


Tithes, ſolicitor of 


Turnbull and Macdonald Home, Sir George 


U 


Ure, John, &c. 


W 


Waddel, James 


Wallaces, James & John Barrie, James 


Watſon, Robert 
Wemyſs, James, &c. 
White, David 

Wight, David, &c. 
Wight, Mrs Annabella 
Wilkie, David 
Wilſon, John, &c. 
Woddrop, William 


4 


Vork buildings Company Mackenzie, Alex. 


Vorkſtoun, James, &c. 
Young, Mrs Janet 


Simpſon, child. of G. 53 
Gray anc Webſter 
State, Officers of 
Vernor, Robert 
Millar, Patrick, &c. 8 
Bell and Rannie, &c. 65 
Wemyſs, David 
Newnham and Co. 45 
Burnſide, James 293 
Grimmond, repreſ. of 525 


159 


Mackenzie, Kenneth 105 


144 

Carnegy, Pat. &c. 207 
Brown, John 326 
174 

' Macdonnel, Alex. 316 
Wemyſs, William 66 
Baillie, David 309 
Niblie, Peter 101 
Inglis, William 482 
Cult, beritors of 67 
Scott, James, &c. 23 
Finlay, John 221 
97 

Grieve, Mary 310 
Sinclair, Mrs Janet 513 
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Names of the DEFENDERS and PuRsveRs in the foregoing Deciſions. 


DEFENDERS. 


A 


Aberdeen, Mag. of 
Adam aud Mathie 
Aglianby, Sarah 
Airſhire high-rs, tr. on 
Alexander, James 
Alexander, truſts. of 
Allan, William 
Ancrum, heritors of 
Arthur, Thomas, 


B 

Baikie, R. and others 
Baillic, David 
Ballantyne, John 
Barrie, James 
Bayne and Hepburn 
Begbie, David 
Bell and Rannie, &c. 
Bell, Hamilton 
Bennet, Mrs, &c. 
Blaikie, Francis 
Blair, David, &c. 
Bogle, George, and 

others 
Bowes, Alexander 
Brackenridge, &c. 
Brown, John 
Brown and Macnab 
Bull, Jean 
Burnſide, James 
Burton, Alexander 


C 


Campbell, James 
Campbell, Alexander 
Campbell, Sir A. re- 
preſentatives of 3 
Campbell, Colin 
Campbell, D. ]. 
Campbell, Donald 
Campbell, Donald 
Carmichael and others 
Carnegy, Pat. &c. 
Carnegie, Sir David 
Callilis, Earl of 
Chippendale, Edw 
Chippendale 
Collins, John 


Corrie, Andrew { 


Coutts, Thomas 
Cranſtoun, Thomas 
Crawford, Eliſ. and 
Thomas Couts 
Cult, heritors of 
Cumming, Robert 
Caming, Lady 
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Aberdeen, Trades of 119 
Maclelland, Fohn 344 
Roſs, George, &c. 31 
Loudon, C. of, &c. 115 
Munro, George 258 
Flint, Dr James 423 
Macculloch, Michael 161 
Scott, Sir John 368 
Macgilchriſt, John 199 


Dundas, Sir Thomas 55 
White, David 309 
Bog le, truſtees of 148 
Wallaces, Ja. & Jo, 174 


Bullions, Andrew 179 


Haddington, bakers of 467 
Smollet, Alexander 65 
Callman, Chriſtian 172 
Mackintoſh, Robert 360 
Campbell, Charles 509 
Murray, John, &c. 170 
Bogles, and Factor lo- 

co tutoris 209 
Ritchie, Margaret 392 
Perchard and Brock 60 
Waddel, James 326 
Advo. his Majeſty's, App. 
Geddes and Clarke 488 


Stewart, David 293 
Macwhinuie, Andrew 480 
Maccallum, Neil 62 
Brown, George 307 


Macneill, younger chil- 
dren of 240 
Campbell, Archibald 404 
Dumfries, Earl of 413 
Cheape and Lindſay 475 


Calland, John 518 
Landale, David 299 
Ure, John, &c. 107 
Proctor, Patrick 505 


Cathcart, Sir Andrew 352 
Curtis and others 318 
Harriſons, W. and J. 324 
Irving, &c. and attns. 350 
Com. Ag. in ranking 
Polquhairn 366 
Crawfurd, Mrs Eliz. 443 
Nairne, Alexander 502 
Beveridge, James and 


William 155 
Wilkie, David 87 
Leſlie, Alexander 168 
Holwell, J. Z. 516 
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PURSUERS. Page Num. 


Dalrymple, Sir Hew Mackay, Hon. Mrs 500 
Dewar, Daniel Law, William 462 
Doig, David Macdonald, J. & hufb. 38 
Dollar, John Dollar, Jane and huſb. 16 
Douglas, and others Jardine, Sir William 72 
Douglas, H. crs. of Douglas, Helen 195 
Douglas, Colin, and Monteath, W. truſtee 
others on ſequeſt. eſtate of 328 
Douglas, John Arbuthnot, Viſcount 377 
Douglas, Sir George Govan, William 495 
Douglas, Mrs A. . Portmoak, heritors of 459 
Dreghorn, Ro. Laurie, Thomas, App. 15 
Drummond & others Drummond, Fr. Pink. 109 
Drummond, May, Drummond, daughters 
creditors of 7 of Alexander 361 
uff Graham 239 
Duguid, W. and others Addiſon, Ch. & Sons 83 
ä Glaſswork Dunlop, John 469 
ompany 
Duncan and Jollie Brough, truſtees of 123 


Dundonald, Earl, truſt, Aliſon, Alexander 35 


Dunmore, Earl of 


E 


Edinburgh, Mag. of 
Edinburgh, Mag. of 
Edington and Co. 
Elliot, Sir William 
Ditto 

Erſkine, Sir Charles 
Erſkine, H. and others 


F 
Fergus, Walter 
Fife, Earl, & others 
Finlay, James 
Finlay, John 
Fleming, James 
Frank, James 


Frank, ]. and others 
Fullerton, John 


G 


Galloway, Earl of 
Gillies, John, &c. 
Gilleſpie and Co. 
Gilleſpie, John 
Glaſgow, College of 
Gordon, Alexander 
Gordon, John 
Graham, H. crs. of . 
Graham, Dr, &c. 
Graham, Col. T. 
Grant, &c. 

Grant, Sir James 
Grantẽs truſtees 
Gray and Webſter 
Gray, John 


Argyle, Duke of, App. 13 


Abercorn, Marquis of 113 
Comb, Matthew 201 
Hamilton, John 89 
Elliot, truſtees of 14 
Ditto 32 
Begbie, James 19 
Kingſbarns, miniſter of 277 


Millie, Elizabeth $37 
Gordon, John 79 
Caſſilis, Earl of 466 
Woddrop, William 221 
Hay's creditors 281 
Frank, W. D. A. 152 
Frank, W. D. A. and 


tutor, ad [item 374 
Anderſon, Jean 435 
Boyd, Dr 217 


Stirling, proc-fiſ. of 159 


Grahame, Archibald 345 
Ferguſon, William 4358 
Scott, John, &c. 76 
Rae's truſtee 283 


Dougal, Jane Ann 439 
Graham, William 396 
Moir, Dr Robert 224 
Baynes, Anne, &c. 485 
Keith, William I 
Dunbar, creditors of 133 
Douglas, H. & Co. 157 
Simſon, William 260 
Govan, Alexander 357 


reenock 
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Greenock, Magiſt. of 
Greig, John 
Grierſon, Mary 
Grieve, Mary 
Grimmond, repreſ. of 


H 


Haddington, Mag. of 
Hamilton, James 
Hay's crs, truſtee for 
Hog, Thomas 

Home, Sir George 
Home, Sir George 
Hunter, Walter 
Hutton's crs. truſt. for 


I 
Inglis, William 


Tollie, James 
Johnſtone and others 
Johnſton, John 
Johnſton, Peter 
Jollie, James 


K 


Kellie, Earl of 
Kemble, Stephen 
Key, William 
Kinloch, G. F. 
Kintore, E. ot, &c. 
Knowles, Andrew 


L 


Laing, Alex. 
Laird, John 
Lanark, Magiſt. of 


_ Lancaſter and Jamieſon 


Lang, Thomas 
Love, James 
Lunan, Andrew 


M 


Macſarlanes, J. & H. 
Macalpine, John 
Macbean, W. &c. 
Macdonald, Ja. &c. 
Macdonald, James 
Macdonnel, Alex. 
Macfarlane, John 
Mackenzie, Andrew 
Mackenzie, Alex. 
Mackenzie, Kenneth 


Mackenzie and Lindſay 


Mackenzie & Frazer 
Mackay's creditors 
Maclean, Murdoch 
Macmurdo, G. IL. 
Martin, John 
Ma ſon, ſ ohn 
Maſon, diſponees of 
Maule, William 
Maxwell, John 
Mercer, Cath. &c. 
Michie, R. reprs. of 
Middleton, David 
Millar, Patrick, &c. 
Mitchel, &c. repr. of 
Montgomery, &c. 
Montroſe, D. of, &c. 
Motte, De la, Mag. 
Barberie 
Muirhead Alex. 
Murray, repreſen. of 
Muſſelburgh, Mag. of, 
and Sir Ar. Hope 


Nairn, Magiſt. of 
Newbigging, &c. 
 Newland's creditors 
Newnham and Co. 
Niblie, Peter 

0 
Oliphant, John 
Oliphant, M. and E. 


VX. 


P URS UERS. Page Num. 


Renfrewſh. ſher-clk of 261 
Cannan, H 302 
Douglas, William 295 
Yorkitoun, James, &c.310 
Stewart, George $25 
Aitchiſon, John 514 


Macdowall and Houſt. 30 
Douglas and others 272 
Hog, Rebecca 415 
Turnbull and Macd. 144 
Cuningham & Simp. 471 
Brown, Rev. David 522 
Glaſs, John 204 


Wight, Mrs Annab. 482 


Selby, heirs of Robert 408 
Falkland, miniſter of 50 
Campbell, Donald 86 


Dunn, repreſents. of 511 


Brough's creditors 166 


1 Alexander 427 
ackſon, creds. of, &c. 68 
Cowan, James 425 
Livingſton and others 394 


Leſlie, John 372 
Low, John 532 
Macdonald, Jean 306 
Robertſons, and Co, 142 
Brown, Colin 10 
Frafer, Reid, &c. 339 
Govan, Alex, 234 
Darby, Hew 433 
Pirie, Mary 496 
Gordon, William 312 


Kilpatrick, Marion 37 
Muir and others 58 


Reid and Parkinſon 103 
Manſon, &c. 464 
Watſon, Robert 316 
Murchie, William $30 


Newlands, creditors of 52 
Vork buildings Comp. 97 


Tithes, ſolicitor of 105 
Scott, Claude 341 
Fife, Earl of 399 
Mackay, Robert 220 


Saddler, F. and attor. 298 


Pringle, Mark 528 
Hamilton and Co. 343 
Douglas, Mrs Jean 526 
Robertſon, creds. of 457 
Irvine, Sir Al. Ramſay 256 
Keith, William 431 
Ogilvie, Sir J. Ke. 29x 
Gordon, Mr Baron 335 
Frazer, Francis 242 
Smiton, Walter 8 


Maitland, Lady Eliz. 507 
Macauſland, &c. 24 
Colquhoun, Sir James 192 
Jardine Sir W. with 


conc, of his M's Ad. App. 


Carron Company 489 
Morton, E. and C. of 74 
Invereſk, collector of 


poor's rates 268 
Brodie, James 520 
Finlay and others 21 
Newlands, J. and fac. 287 
Stein, creditors of 45 
Wight, David, &c. 101 


Oliphant, M. and huſb. 138 
Oupuant, Janet 327 


118 
133 
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P 
Philip, David 
Provan, James & Co. 


R 


Rae, creditors of 


Rannie, Marion, &c. 
Rattray and others 
Reid, Chr. Kerr 
Ditto 

Renfrew, freeh. &c. of 
Riddick, William 
Ditto 

Robb's ers. truſt. for 
Robertſons, R. & A. 
Robertſon and Berry 
Robſon, James 
Roſe, James 

Roſe, Sarah 

Roſs, truſtees of 
Roſs, Elizabeth 
Roſs, Hugh, crs. of 
Roſs, Thomas, &c. 
Roſs, creditors of 
Roxburgh, Duke of 
Rutherford, John 


8 


Saddler, James 
Saltcoats, ſtentmrs. of 
Scotland and Jack 
Scott, James, &c. 
Scott, William 
Scott, James 
Scott, Geo. Rob. 
Selkrig, truſtee for ers. 
of Crichton 
Selby, Robert, heirs of 
Zempill, Lord 
Sempill, Lord 
Seton, creditors of 
Skene, George 
Skirving, William 
Simpſon, child. of G, 
Sinclair, Mrs Janet 
Smith, Rev. Dr John 
Smith and others 
Smith, &c. 
Smith, William 
Smiton's creditors 
Spence and others 
Sproat, John 
State, Officers of 
Stein, repr. of 
Steuart, Sir J. &c. 
Stuart, Andrew 
Sun-fire Office, ag. for 
Sutherland, Laur. 
Swinton, Mrs Cath. 
Swinton, Archibald 


- 
Thomſon, Janet 
Thomſon, David 
Thomſon, J. and Son 


Turnbull, Thomas 
Tweedie, James 


V 
Vernor, Robert 


W 


Warſon, executors of 
Wemyſs, William 
Wemyſs, David 
Wilſon and others 
Wyllie, Alexander 


4 


Young, Robert 


L 


Zetland, Preſb. of, and 2 Dundas, Lord, and Mr 


Mr Gray John Nicolſon 


Cullen and Co, Att. of 102 


Marſhall's truſtees 212 


Dickſon, truſtee of 354 
Rougheads, W. and P. 232 
Herbertſon and Co. 129 
Gibſon, Mrs Jean 447 
Ditto 493 
Paiſley, Magiſtrates of 28 
Douglas, Heron & Co. 12 


Ditto 80 
Robb, Agnes 253 
Edie, Laird, &c. 146 
Advo, his Majeſty's, App. 
Robſon, George 236 
Leigh, Amelia 1$ 
Barron, James 218 
Roſs, Elizabeth 49 


Peirſe, Henry, &c. 43 
Ryder, Th. and attor. 285 


Peter, David 364 
Caſſilis, Earl of 477 
Hunter, Rev. John 497 
Park, David 66 
Macneill, creditors of 250 
Kell and others 265 
Campbell, James 246 


Wilſon, John, &c. 23 
Henderſon, James 47 


Murray, John 238 
Carnegie, Ja, Lindſay 491 
Henderſon, John 419 
Brough, tr. for crs. 333 


Sempills, Jan. and Joh. 5 


Briſbane, Thomas 275 
Seton, Archibald 92 
Mill, John 227 
Hepburn, David 141 
Sime and attorneys 53 
Young, Mrs Janet 513 
Peat, Samuel 94 
Home, Alexander 215 
Manſ. Ramſ. &c. 419 
Scott, William 534 
Melvill, John 229 
Craig and Hiſlop 206 
Anderſon, Thomas 127 
Skene and Elmſlie 406 
Bruce, Alexander 143 
Crawfurd, Mrs Rae 314 


Campbell, Lord Fred. 382 
Kerr's crs. truſtee for 188 
* and Wil. 180 
Ferguſſon, creditors of 476 
Mead, Dame Mary 487 


Marewan, Mary 131 
Bertram, Gardner and 


Co. factor for 203 
Keith, William 428 
Baines, Richard 452 


Leſlie, fac. on ſeq. eſt, 177 


Skirving and Young 5324 


Lee, James 455 
Wemyls, J. &c. 66 
Steel's diſponees 190 
Crawford and others 270 
Pagan, Alex. &c. 136 


Ferguſſon, Andrew 175 


401 


49 
95 


121 


170 


OF THE 


PRINCIPAL MATTERS contained in the foregoing DEctsrons. 


ADJUDICATION. A declarator of expiry of 
the legal is neceſſary in order to cut off the 
right of reverſion. No. 112. James Camp- 
bell againſt John Scotland and Alexander 
Fack, March 9. 1794. 

Effect of a decree of declarator. Id. 

An adjudication found to be null, which 
was led upon a decree for payment of the 
random ſum of L. 10, ooo; although it re- 
ſerved all objections contra executionem, no 
proof of the debt having been produced 
when the decree was obtained, and the 
ſum really due having turned out to be on- 
ly L. Soo: 10: r currency of the iſland 


tor are entitled to lead adjudications during 
the dependence of an action of ſale, at the 
inſtance of the heir- apparent, where there is 


no immediate proſpect of the eſtate being 


ſold, and where the intereſt of the debts is 
not regularly paid. No. 197. James Cheap 
and James Lindſay, againſt Donald Camp- 
bell and his father's Creditors, Jan. 29. 1796. 

A pluris petitio proceeding from culpable 
negligence found to void an adjudication 
in toto. No. 200. Andrew Macwhinnie, 
common agent for the Creditors of Alexander 
Hooks, againſ! Alexander Burton, Feb. 4. 
1796. 


of St Chriſtopher's. No. 113. Creditors of ADVOCATION. An advocation is competent 


Neil Macneil againſt James Saddler, Mar. 7. 
1794. | 

* Geo. III. c. 18. F 5. Objection to the 
intereſt of a creditor who had been conjoin- 
ed in a proceſs of adjudication, that he had 
produced, as his grounds of debt, a copy of 
a bill, and notorial proteſt taken on it, but 
not the original bill itſelf, ſuſtained, although 
all objections were reſerved contra executio- 
nem. No. 125. The Creditors of Alexan- 
der Hay againſt James Fleming, June 17. 
1794. 

Where an adjudication has been obtain- 
ed in ſecurity of ſuch termly payments of 
an annuity as ſhould afterwards become due, 
the arrears between the date of the decree 
and the death of the annuitant go to the heir. 
No. 127. Thomas Ryder and his attorney, 
againſt the Creditors of Hugh Roſs, July 1. 
1794. | 

"When a ſummons of adjudication upon 
ſeveral diſtin& grounds of debt concludes, 
that the lands ſhall be adjudged for the 
{ame, as they ſhall be jointly or ſeparately 
«ccumulated, and the Judge pronounces de- 
cree, in terms of the libel, the adjudication 
is not articulate, although the debts ſhould 
be ſeparately accumulated both in the grand 
decerniture and in the abbreviate of adju- 
dication ; and if there be a pluris petitio on 
one of the articles, the reverſer will be re- 
flored againſt a decree declaring the expiry 
of the legal obtained in abſence. No. 132. 
David Landale againſt John Carmichael and 
others, Nov. 25 1794. 

1695, c. 24. The creditors of the anceſ- 


where the libel concludes for more than 
L. 12 Sterling, although the ſum awarded 
ſhould be leſs. No. 157. Robert Macintoſh 
againſt Anne Maria Bennet and John B. 
Williamſon, Feb. 14. 1795. 


ALIMENT, When the huſband's eſtate is ſe- 


queſtrated, and he flies the country, leaving 
his wife behind him, lier relations are not 
entitled, in competition with his creditors, 
to retain a part of her fortune remaining in 
their hands, either for her aliment during 
the lifetime of her huſband, or for a ſuit- 
able proviſion to her after his death. No. 
188. James Lee againſt the Executors of 
Robert Mat ſon, Dec. 1. 1795. 

See CESSIO BONORUM. 

See HUSBAND AND WIFE. 


APPEAL. Deeds of ſettlement containing a no- 


mination of executors, having been reduced 
by the Court of Seſſion, the neareſt in kin 
may get themſelves confirmed during the 
dependence of an appeal againſt the decree 
of reduction, to the effect of veſting a title 
in themſelves from the date of the confir- 
mation in caſe the judgment ſhould be af. 
firmed. No. 15. George Roſs, and others, 
againſt Sarah Aghanby, January 22. 1793. 
In a competition arifing in a multi- 
ple-poinding between an arreſtment on a 
depending action, in which the purſuer af- 
terwards obtained decree, againſt which an 
appeal was in dependence, and two poſte- 
rior arreſtments, the one on a bill, and the 
other on a decree, the uſers of the two laſt 
found not entitled to a decree of preference 
over the funds arreſted, which were order- 
a ed 


APPRENTICE. 


A $SSIGNATION. 


INDEX 


ed to remain ia medio till the diſcuſſion of 
the appeal. No. 203. Anne and Margaret 
Baynes, and their huſbands, againſt Colonel 
Thomas Graham, Feb. 16. 1796. 
A perſon bred to the ſea, 
who aſterwards binds himſelf apprentice to 
a trade, may either be impretled or enter 
voluntarily into the ſervice of the Royal 
Navy. No. 67. James Turnbull and Mal- 
colm Macdonald, againſt Sir George Home, 
Baronet, June 26. 1793. 

A malter found entitled to reclaim an 
apprentice not bred to the ſea, who had 
entered a volunteer for the Navy, with 
the Commiſſioners appointed by 35th Geo. 
III. c. 9; but found not entitled to re- 
claim another, who had been at ſea before 


the commencement of his apprenticelhip. 


No. 196. Cuningham and Simpſon againſt 
Sir George Home, Baronet, and the Commu/- 


fioners for ruiſing Seamen at the Port of 


Leith, January 19. 1796. 

A?PROBATE AND REPRUBATE. See DEATii- 
BED. | 
ARBITRATION. Arbiters cannot be examin- 
ed, in order to explain the meaning of an 
ambiguous expreſſion in their decree-arb1- 
tral. No. 109. William Woddrop agazin/t 
John Finlay, February 4. 1794. 

A ſubmiſſion entered into by a quorum 
of tutors, taking burden upon them for 
their pupils, falls by the death of one of 
the quorum. No. 215. Lady Elifabeth 
Maitland and others, against the Repreſenta- 
tives of William Mitebell and John Arndt, 
May 18. 1796. 

A ſubmiſſion entered into by the tutors 
of a female minor falls by her marriage, 
unleſs her huſband become a party to it. 
IId. 

One of two arbiters can neither be com- 
pelled to decide, nor to name an umpire. 
No. 231. Eliſabeth Mille and tujband 
againſt Malter Fergus. Fuly 7. 1796. 
ARRESTMENT. A debt ſecured by an aſſig- 
nation to a leafe of an heritable ſubject, fol- 
lowed with poſſeſſion, cannot be carried by 
arreſtment. No.1 39. Robert Wat/on againſt 
Alexander Macdonell, Dec. 5. 1794. 


When the rent of the current year is 


payable at Whitſunday and Martinmas, an 
arreſtment before Whitſunday will only 
attach the rent payable at that term. No. 
167. Adam Living ſton and others againſt 
George Farquhar Kinloch, March 10. 1795. 
When an heritable ſubject is veſted in 
truſtees for payment of legacies, the inte- 
reſt of the legatees may be attached by ar- 
reſtment. No. 226. Mrs Jean Douglas 
againſt Jobn Maſon, June 29. 1796. 
See APPEAL. 
How far an aſſignation to a 
ſub- leaſe, in ſecurity of debt, intimated to 
the principal leſſee, but on which no poſ- 
ſeſſion has followed, is a valtd ground of 
preference in competition with perſonal 
_ creditors of the cedent? No. 122. James 


BANKRUPT. 


Hardie Douglas aad others, again? the Tru. 
tec for the Creditors of Thomas Hay. June 
0. 1794. 

Is it ſufficient to intimate an aſſignation 
to the confidential man of buſineſs of the 
debtor when he himſelf is abroad? No. 
184. Mrs Jane Ann Dougal. executrix of 
Dr Dougal, againſt. John Gordon, Nov. 17. 


1795. 
See TAck. 


B 


Bax k. When a perſon grants a draught on 


his banker, payable to the bearer, or his 
order, on demand, he cannot, in a queſtion 
with an onerous holder of it, plead com- 
penſation upon a debt due to him by the 
perſon to whom the draught was original- 
ly delivered. No. 89. John Macgilchri/t 
againſs Thomas Arthur, Fan. 16. 1794. 

Act 1696, c. 5. An heritable: 
bond of relief granted to cautioners more 
than ſeven weeks after the date of the ori- 
ginal obligation, and upon which infeft- 
ment has not been taken till within fixty 
days of bankruptcy, falls under this ſta- 
tute. 1ſt No. 57. Truſtees for the Creditors 
of John Brough, again/t Alexander Duncan 


and Fames Follie, June 5. 1793. 


Act 1696, c. 5. An heritable bond of 
relief, upon which an infeftment had not 
been taken till within ſixty days of bank- 
ruptcy, found to fall under that ſtatute, al- 
though in implement of an obligation in 
writing, granted at the time the original 
debt was contracted. 2d No. 57. Truftee 


for the Creditors of John Brough again/? 


George Spankie and James Jollie, June 5. 
1793: 

Act 1621, c. 18. A bond of corrobore- 
tion falls under its ſecond clauſe. No. 61. 
Creditors of Thomas Dunbar againſt Sir 
James Grant, June 18. 1793. 

33 Geo. III. c. 74. The interim fac- 
tor is entitled to poſſeſſion of the oaths of 
verity and mandates produced for the cre- 
ditors at the general meeting at which he is 
appointed. No. gi. Interim Factor on the 
Hate of Bertram, Gardner and Co. againſt 
David Thomſon, Jan. 15. 1794. 

A perſon's purchaſing goods within ſixty 
days of the ſeller's bankruptcy, and after- 
wards getting bills granted by him to 
others, indorſed to himſelf for the purpoſe 
of compenſat ing the price with them, found 
to be an illegal tranſaction. No. 98. The 
Truſtees on the ſequeſtrated Eſtate of David 
Marſhall, againſi James Provan had Com- 
pany, and others. Fan. 21. L794. 

Act 1696. c. 5. An heritable bond of 
relief granted by the principal debtor, and 
boxa jide accepted by cautioners in a bond 
of corrobation of an old debt, does not fall 
under the act 1696, if both bonds be exc- 
cuted nico contextu, although infettment 
be not taken on the bond of relief till with- 
in 60 days of the principal debtor's bank- 

ruptcy. 


BASTARD. 
BILL OF EXCHANGE. 


IN U 


ruptcy. No. 144. The Truſtee on the ſeque- 
ſtrated eflate of Walter Monteath, againſt 
Colin Douglas and others, Dec. 12. 1794. 

Act 1696, c. 5. The diſcharge of a back- 
bond, qualifying an abſolute diſpofition re- 
duced upon the act 1696. No. 182. N 
liam Keith, truſtee for the Creditors of John 
Sym again/t John Maxwell, July 8. 1795. 
Act 1621. An annuity granted by a 
huſband to his wife after inſolvency, and 
by a poſtnuptial contract of marriage, re- 
duced in fo far as it exceeded a reaſonable 

roviſion. No. 198. The Creditors of 

Valter Ferguſſon againſt Mrs Catharine 
Swinton, Feb. 2. 1796. 

See COMPENSATION RETENTION. 

See RIGHT IN SECURITY, 

See DOCIETY. 
BasE INFEFTMENT. A real right in ſecurity 
may be conſtituted by a baſe infeftment, 
flowing from a perſon who is only ſuperior 
in the lands. But ſuch of the vaſſals as are 
in non-entry, are not obliged to pay the 


feu- duties to the creditor, till they are en- 


tered by the ſuperior. No. 96. Alexander 
Home againſt John Smith and others, Jan. 
22. 1794. 

See PROOF, 

The holder of a bill 
in ſecurity for ſums formerly advanced, or 
to whom a general balance is due, has the 
fame privileges with a holder for value in- 
ſtantly paid. No. 30. Meſſrs Perchard and 
Brock againſt James Brackenridge and others, 
Feb. 20. 1793 

When a bill already accepted and indor- 
ſed is fraudulently altered from a ſmaller 
to a larger ſum, in conſequence of a blank 
being left in it, and is afterwards diſcount- 
ed, all the perſons whoſe names are upon it 
are liable for the full ſum which the diſ- 
counter Bona fide paid for it. No. 62, Alcx- 
ander Pagan and James Hunter againſt Alex- 
ander Wyllie, June 19. 1793. 

A falſe deſcription in gremio of a bill, of 
the value given for it, does not annul it. 
The preſumption of law, that the accepter 
has got value, can only be taken off by 
writ or oath of party. No. 79. James 
and John Wallaces againſt James Barrie, 
Nov. 29. 1793. 

A bill having a receipt in general terms 
on the back of it, 1s preſumed to have been 
paid by the accepter. No. 80. Andrew 
Ferguſſon againſt Robert Young, Nov. 29. 
—_ 

Is a bill or promiſſory note granted as a 
reward for ſervices and trouble elfectual ? — 
A gratuitous draught on a banker 1s valid. 
No. 86. The Diſponees of George Steel 


againſt David Wemyſs, Dec. 18. 1793. 
When the debtor in a bill becomes a 
bankrupt, and a claim is made for it on his 
eſtate before the term of payment, the want 
of due negociation cannot be objetted by 
his creditors. No. 141. William and FJohr: 
Harriſons againſs Edward Chippendale, 


BLANK Wert. 
BurGH oF BaRovwy, having a ſufficient jail, 


Truflee on the ſequeſirated eflate of Macal- 
pine and Company, Dec. g. 1794. 

When a bill has paſſed through the hands 
of a perſon who is neither drawer, accepter, 
nor indorſer of it, no recourſe lies againſt 
him. if it be afterwards diſhonoured. 167d. 

When the ſum 1n a bill is fraudulently 
increaſed, after it is accepted, by the addi- 
tition of certain words not in the original 
document, and the alteration is apparent e. 


Facre, action will not be ſuſtained on it, 


even for its original amount; but wher: 
blanks are left in a bill at the time of ac- 
cepting it, in conſequence of which tlie 
drawer is afterwards enabled, by the addi 
tion of figures or words, to increaſe the ſam, 
without giving the bill a ſuſpicious appear- 
ance, the accepter is liable to the onerous 
indorſee for its increaſed value. No. 152. 
Archibald Grahame againſt William Gill: /- 
pie and Company, Fan. 27. 1795. 

When a bill. payable a certain number 
of days after date, 1s proteſted for non-ac- 
ceptance, the holder may raiſe ſummary 
diligence againſt the drawer for recourle, 
before the term of payment. No. 179. 
James Cowan againſt William Rey, June 
20. 1705. 

Has a promiſſory-note payable by inital- 
ments the ſtatutable privileges of bills? 
No. 206. The Carron Company againſ{ 
Alexander Muirhead, Feb. 25. 1796. 

Action refuſed on a bill where the date 
appeared ex facze to have been altered, 
though it did not appear by whom, or for 
what purpoſe the alteration had been made, 
No. 228. William Murcbie againſt John 
Macfarlane, July 1. 1796. 

See BILL or EXCHANGE. 


is bound to maintain priſoners in it for 
crimes committed within the burgh, out 
of its own funds; but is entitled to relief 
from the rogue- money for the mainte- 
nance of perſons confined in it for crimes 
committed in the other parts of the county. 
No. 13. Te AMagiftrates and Town- Coun- 
cil of Paiſley, againſt the Freeholders and 
Commiſſioners of Supply of the county of 
Renfrew, Fan. 17. 1792. 
See JURISDICTION. 


Burcn Rorar.. A corporation of tradeſmen 


cannot employ its funds, or aſſeſs its mem- 
bers, for defraying the expence of ſupport- 
ing general plans of reform. No. 10. Jobs 
Findlay and others, againſt Jobn Newbig- 
ging and others, Jan. 15. 1793. 

The ſame point. No. 11. John Wilſon 
and others, againſt James Scott and others, 
Fan. 16. 1793. 

The Magiſtrates and Town-council of 
Edinburgh have power to form and re- 
gulate ſocieties of porters, chairmen, &c. 
within the city. No. 29. William Muir 
and others, againſt William Mucbean and 
others, Feb. 19. 1793. 


Diſbanded 


2 D 3a 


Diſvanded ſoldiers are not entitled to 
exerciſe a plurality of trades. No. 29. 
Members of the Incorporated Trades are 
entitled to import the materials of their 
ſeveral trades, and to export the produce 
thereof; but they have no right to deal 
as merchants in the native commodities of 
England, nor to import from that country 
made goods of thoſe kinds which they ma- 
nufacture. No. 56. The Incorporated Trade: 
of Aberdeen, againſt the Magi/trates, Council, 
and Guildry of faid city, May 28. 1793. 
The daughter of a ſoldier, although mar- 
ried to a perſon not a member of the Guil- 
dry, may retail groceries within burgh. No. 
192. James Manſon, Treaſurer of the Guil- 
dry, and James Miller, Procurator-fiſcal of 


A clauſe “ in a poſtnuptial contract of 


* marriage, by which a huſband conveyed 


« to his wife the whole moveable goods, 
« gear, and effects, which ſhall belong to 
« him at the time of his deceaſe, includin 
« heirſhip-moveables, houſehold-furniture, 
« outſide and inſide pleniſhing, filver-plate, 
« jewels and linens; and in general, all 
© 7moveable goods and effects, of whatever 
Kind and denomination,” found not to 
convey nomina debitorum, nor bank-notes. 
No. 169. The Earl of Fife againſt Mrs 
Martha Mackenzie and Elizabeth Fraſer, 
May 14. 1795. See Abſtract of Appeal 
Caſes. ; 

See SUPERIOR AND VASSAL, 

See TAILZIE. 


the Dean-of-Guild Court of Perth, againſ# CoLLatTion. An heir of entail who is one 


James Macdonald, Dec. 16. 1795. 

24th Geo. III. ſeſ. 2. c. 6. A trade car- 
ried on in name, and, as it was ſaid, for be- 
hoof of the ſon of a diſcharged ſoldier, who 
was only twelve years of age, found to be 
an evaſion of the excluſive privileges of the 
Corporation. 
Bakers at Haddington, againſt David Beg- 
bie, Jan. 15. 1796. 

See JURISDICTION. 


C 
CavTIONER. A cautioner in a bond of Cor- 
roboration found only entitled to a pro- 
portional relief from the cautioners in the 
original bond. No. 3. Walter Smiton 
againſt Patrick Millar and others, Nov. 15. 
1792. 
TOR a decree of an inferior court, 
fundamentally null, 1s turned into a libel, the 
cautioner in the ſuſpenſion is not liberated, 
No. 59. John Herbertſon and Company, 
againſt James Rattray and others, June 12. 
1793. | | 
4 cautioner for a tutor in law found 
liable for debts due by the tutor himſelf to 
his pupils, payable in his own lifetime, but 
not for thoſe which only became payable 
at his death. No. 94. Robert and Allan- 
James Bogles, and their factor loco tutoris, 


againſt George Bogle and others, Jan. 17. 


1794. 
See RIGHT IN SECURITY. 


Cxss10 BoxoRUM. A perſon impriſoned for 
damages and expences awarded in an action 
of defamation, found entitled to the benefit 
of a ceſſio bonorum,—and allowed to retain 
a part of her jointure for her aliment. No. 
88. Helen Douglas againſt her Creditors, 
Jan. 15. 1794. : 
The purſuer of a Ceſſio bonorum allowed 
to retain a ſmall annuity for his aliment, 
although the donor had not declared it ali- 
mentary. No. 99. Robert Mackay againſt 
his Creditors, Fan. 25. 1194- 
Crause. Meaning of the expreſſion, good and 
pious uſes, No. 12. Fohn Macauſland and 
others, againſi James Montgomery and Ma- 


giſtrates of Glaſgow, Fan. 16. 1793. 


CourEzNsArTTON. 


of the neareſt in kin, and not the heir alio- 
gui ſucceſſurus, is entitled to a ſhare of 
the moveable ſucceſſion without collating. 
No. 138. Mrs Rae Crawfurd againſt Sir 
Jobn Stewart and Mrs Stirling, Dec. 3. 


1794. 


No. 194. The Cor portion of CouulssART COURT. See JURISDICTION. 
Communion ELEMENTS. 


The Court can- 
not award an allowance for them out of the 
ſtock. No. 28. David Wilkie againſt herti- 
tors of the pariſh of Cult, Feb. 13. 1793. 
RETENTION. Two ſur- 
viving and ſolvent partners of a diſſolved 
company being ſued for payment of a 
company-debt, at the inſtance of truſtees 
for the creditors of a bankrupt to whom 
it was due, it is competent for one of the 
defenders to plead compenſation to the full 
amount upon a private debt due to him by 
the bankrupt. No. 69. Truſtees for the 
Creditors of William Bogle againſt John 
Ballantyne, July 8. 1793. 

A perſon purchaling a ſubje& for an- 
other, in conſequence of a commiſſion from 
him, and, with his conſent, taking the rights 
to it in his own name, 1s entitled to retain 
it, in competition with the other creditors 
of his conſtituent, till he is relieved of all 
cautionary obligations which he has under- 
taken for him. No. 75. Creditors of John 
Brough againſt James Jollie, Nov. 26. 1793. 

A joint owner of a ſhip has a claim of 
preference or retention on it, for money 
advanced by him on its account, to the 
other proprietors, above his own ſhare. 


No. 92. Fohn Glaſs againſt the Truſtees 


for the Creditors of Charles Hutton, Jan. 16. 


1794. 

If the creditors of A, a bankrupt, claim 
on the bankrupt- eſtate of B, for the amount 
of certain bills accepted by him, in A's 
poſſeſſion at his bankruptcy, is it compe- 
tent for the creditors of B to plead reten- 
tion againſt this claim, on account of B's 
having indorſed bills accepted by A, the 
holders of which laſt have drawn a divi- 
dend out of the eſtate of A, and are like- 
wiſe claiming upon the eſtate of B? No. 


140. William Curtis and others, afſignees 
under 


EN Þ- EM 


under the commiſſion of bankruptcy of Gib- 
Jon and Johnſon, againſt Edward Chippen- 
dale, truſlee on the ſequeſtrated eſtate of Mil- 
tam Macalpine and Company, Dec. 9. 1794. 
See Abſtract of Appeal Caſes. 

A and B granted accommodation-bills to 
each other nearly of the ſame value. A 
indorſed the bills accepted by B for value; 
but B retained in his own hands thoſe grant- 
ed by A. A and B having afterwards be- 
come bankrupt, the indorlees of B's bills 
ranked for payment of them, both upon his 
eſtate as accepter, and upon A's as drawer 
from the former they drew 1cs. in the 
pound, and from the latter 5s. In this ſi- 
tuation it was found, that B's creditors were 
entitled likewiſe to rank on A's eſtate for 
the bills granted by him to B, and that com- 
penſation or retention could not be plead- 
ed by A's creditors againſt their doing ſo. 
No. 213. Alexander Nairne, Truſtee of For- 
ſter and Company, againſt Thomas Cran- 
floun, Truſtee for Creditors of Laidlaw, 
May 13 1796. 

The clerk of a company, which was in- 
ſolvent, but not legally bankrupt, having 
fold their effects and put the price into the 
hands of a banker, in conſequence of a pre- 
vious concert with him, on an account in 
his own name, for the creditors of the 
* company,” the banker was found en- 
titled to retain, for a debt due to himſelf, 
ſuch a portion of the fund in medio as would 
have fallen to his ſhare, if it had been di- 
vided among the whole creditors of the 
company in proportion to the number of 
their debts; but the other creditors were 
preferred according to the priority of their 
diligences. No. 177. Mansfie!d, Ramſay, 
and Company, and Baillie, Pocock and Com- 
pany, againſt Smith, Wright, and Gray, 
June 17. 1795. 5 

A creditor holding a bond in conſequence 
of an aſſignation from his debtor, ex face 
abſolute, is not obliged to reconvey it to 
the cedent, till he be repaid advances made 
by him to the latter, ſubſequent to the date 
of the aſſignation, although by a miſſive 
granted by him to the cedent of the ſame 
date with the aſſignation, he declared it to 
have been granted only in ſecurity of cer- 
tain debts then due to him. No. 184. Mrs 
Jean Ann Dougal, Executrix of Dr Dou- 
gal, againſt John Gordon, Nov. 17.1795. 

See BANK. 

See BANKRUPT. 

See SOCIETY. 

ComPETITION. If in conſequence of the bank- 
ruptcy of purchaſers or other wiſe, after the 
ſubjects are ſold, and the ſcheme of divi- 
ſion is made up, but before the price is 
divided, the fund of payment be diminiſh- 
ed, the loſs falls entirely upon the poſt- 
poned creditors. No. 7. John Murray, 
and other preferable Creditors on the eſtate 
of John Rae, againſt David Blair, and 


_ others, Bis poſiponed Creditors, Nov. 27. 
1793- 
1095, c. 24. In a competition between 


a leaſe, and a diſpoſition followed by infeft- 


ment, both flowing from an heir apparent, 
neither party can obje& to the title of their 
common author. No. 110. Francis Fraſer 
ggainſt David Middleton, Feb. 26. 1794. 

An arreſtment and an aſſignation rank - 
ed par! paſſu, where the execution of the 
former bore to have taken place between 
one and two, and the intimation of the lat- 
ter between two and three of the afternoon 
of the ſame day. No. 226 Mies Jean Dou- 
glas again/! Joln Maſon, June 29. 1796. 

See APPEAL. 

See ASSIGNATION, 

See KING, 

See SOCIETY, 

ConDICTIO INDEBITI—takes place where « 
party obtains a preference in a ranking to 
which he 1s not entitled, although he has 
5 no more than payment of his debt. 

o. 1. William Keith againſt Charles Grant, 
Richard Moleſwortb, and others, Nov. 14. 
I 792. 

ConDITIo sf SINE LIBERIS. See IMPLIED 

WILL. 

ConFiRMATION. Muſt a charter of confir- 
mation mention the deeds cenfirmed? No, 
53. Francis Pinkerton Drummond againſt 
William Abernethy Drummond, Maury Ogit- 
vie, and her Huſband, May 17. 1793. See 
Abſtract of Appeal Caſes. 

ConsIG6nNAaTION. Conſignation in the hands 
of a clerk of Court may be proved by wit- 
neſſes. No. 126. 7he Truſtee for the Credi- 
tors of Robert Rae againſt Alexander Gor- 
don, June 21. 1794. 


D. 

DEATHBED. A deed reduced as made on 
deathbed, where the granter ſurvived its 
execution fifty-nine days and three hours. 
No. 84. Sir J. Ogiluy and others againſt Ca- 
tharine Mercer and others, Dec. 10. 1793. 

A diſpoſition on death bed found to 
exclude the heir at law where the grant- 
er, while in liege pouſtie, had executed a 
former ſettlement in favour of a ſtranger, 
containing reſerved powers to alter on 
deathbed. No. 185. Mrs El:2abcth Craw- 
furd againſt Thomas Coutts, Nov. 17. 1795. 
See Abſtract of Appeal caſes, 

DtBTOR AND CREDITOR. A preferable ca- 
tholic creditor may before the bankrupicy 
of his debtor renounce part of his ſecurity, 
without diminiſhing his right over the re- 
maining ſubje&s contained in it, although 
ſuch renunciation ſhould hurt the ſecurity 
of a ſecondary creditor obtained before its 
date. No. 68. Meſſrs Edie and Laird, and 
others, againſt Rachel and Anne Robertſuns, 
June 29. 1793. 

DELINQUENCY, See PROOF. 

Digs Ixckrrus. See DEATHBED. 

5 EXECUTION, 


. 


DD. 


9 

Exxcrrfov. An arreſtment uſed in the hands 
of a merchant found to be null, becauſe it 
was executed by leaving a copy of it for 
him at his counting-room, which was apart 
from his dwelling-houſ-. No. 148. Fra- 
fer, Reid and Sons, and their truji-indor ſees, 
again Lancaſter and Jamieſon, Jan. 14. 
1795 : 

EXHIBITION AD DELIBERANDUM, The right 
of the heir of line, or of former inveſti— 
tures, to bring an exhibition ad deliberan- 
dum, found to be cut off by an entail made 
by his predeceſſor, in favour of the heir- 
male. No. 154. Sir Andrew Cathcart 


againft the Earl of Calſillis, Feb. 4. 1795. 
F 


FacToR. See JURISDICTION. 

Farsa DEMonsSTRATIO. An erroneous de- 
ſcription of the ground of debt for which 
an heritable bond of relief is granted, does 
not annul the ſecurity. No. 158. The 
Daughters of Alexander Drummond againfl 
the Creditors of May Drummond, Feb. 17. 
1795. | 

Far.$£100D Ax D FoRGERY. Falſehood and 
forgery in revenue - matters may be puniſh- 

ed at common law, even though the thing 


counterfeited be liable to legal objections, 


App. No. I. His Maje/ty's Advocate againſt 
Alexander Brown and John Macnab, Marci 
18. and Dec. 23. 1703. 

Flax. When a ſubje& is conveyed to truſtees 
for a certain perſon in literent, and his chil- 
dren naſcituri in fee, the father is not flar. 
No. 44. Archibald Seton againſi the Credi- 

tors of Hugh Seton, March 6. 1793. | 

Where heritable ſubjects are diſponed to 
a father © in liſcrent, for his liferent-uſe al- 
® /enarly, and to his children naſcituris in 
& fee,” the fee cannot be attached tor the 
debts of the father. No. 128. John New- 
lands and his tutor ad litem, agarn/t the Cre- 

tors of John Newlands, Fuly 9. 1794. See 
Abſtract of Appeal Caſes. 

A diſpoſition of heritable property, grant- 
ed by a father to his daughter and her huſ- 
band, * their heirs, executors and aſſignecs 
«© whatſoever,” and proceeding upon the 
narrative of love and favour to his daugh- 
ter, veſts the fee in her. No. 189. The 
Creditors of William Robertſon againſt the 
Diſponees of Janet Maſon, Dec. 9. 1795- 

ForFEITURE. A leaſe of teinds forfeited by 
20 Geo. II. c. 41. found to be annexed by 25 
Geo. II. c. 41. and reſtored by 24 Geo. III. 
c. 57. No. 51. Solicitor of Tithes againſt 
Kenneth Mackenzie, May 15. 1193- 

ForE1cNn. A marriage having been celebrated 
in England, then the domicil of both parties, 
and having been diſſolved by the death of 
the wife in Scotland, to which their domi- 
cil had, by that time, been removed, her 
executors were found to have no claim on 


the moveable effects of the huſband, ſhe : 


having, by articles entered into before the 


marriage, ſtipulated to herſelf a proviſion 
out of the fortune which her huſband was 
to receive by her. No. 176. Rebecca Hog 
againſt Thomas Hog, June 16. 1795. 

See FORUM COMPETENS. 

See TESTAMENT. 

FoREIGNER. An attorney defending in an 
action for a perſon abroad, is not liable per- 
ſonally for the expences awarded againſt his 
conſtituent, No. 8. Amelia Leigh againſt 
James Roſe, Dec. 19. 1792. 

FoRUM COMPETENS. An Engliſh adminiſtra- 
tor having a domicil in Scotland, may be 
ſued in the courts of this country. No. 92. 
Douglas, Heron and Company, againſt the 
Truſtees of Andrew Grant, Nov. 19. 1793. 
See Abſtract Appeal Caſes. 

An arreſtment upon a ſummons of con- 
ſtitution, without a previous arreſtment ju- 
ri/dictionts fundandæ gratia, found to be a 
legal intereſt in a proceſs of multiple. poind- 
ing already in dependence, for the diftri- 
bution of moveable effects belonging to a 
foreigner. No. 177. Mansfield, Ramſay and 
Company, and Baillie, Pocock and Company, 
againſt Smith, Wright and Cray, June 17. 
1795. | 

How far are the Commiſſaries compe- 
tent in an action of divorce, where both 
the purſuer and defender reſide in Eng- 
land, they being natives of Scotland, and 
domiciled there at the time of their mar- 
riage? No. 210. Mary Pirie aud ber At- 
tarney againſt Andrew Lunan, Mar. 8. 1796. 


G | 

GLEBE. When a miniſter is deprived of his 
manſe and glebe, by a contract, which is 
ſaved from reduction by a preſcriptive 
title, he is nevertheleſs entitled to a new 
deſignation. No 24. Miniſter of the Pa- 
rſh of Faltland again} David Fobnſlone and 
others, Feb. 8. 1793. 

Temporal lands cannot be deſigned for 

2 glebe in a pariſh in which there are 
church-lands, however diſtant they may be 
from the manſe. No. 124. The Mini- 
er of Kingſbarns againſ/l the Hon. Henry 
Erſkine and others, June 10. 1794. 

GROUNDS AND WARRANTS— Where a pre- 
cept of ſeiſin is aſſigned in a diſpoſition 
granted by the Commiſſioners of the per- 
ſon in whoſe favour the charter containing 
the precept is conceived, a ſeiſin taken up- 
on it by the diſponee is valid, although the 
commiſhon under which the diſpoſition 
was granted ſhould neither be exhibited 
by his attorney to the Bailie, nor narrated 
in the inſtrument of ſeiſin. No. 214. Pat- 
rick Proctor againſi Sir David Carnegie, 
May 14. 1796. 


H 


HeiR APPARENT. An heir apparent who 


declines entering, is bound to take a day to 
renounce, although be ſhould be decerned 


executor ua neareſt in Kin to his anceſtor. 
No. . 


IN D #8 


No. 9. James Begbie againſt Sir Charles 
Erſtine, Dec. 22. 1792. 

An adjudication on the truſt-bond of an 
heir apparent, granted for the purpoſe of 
making up a title, in order to reduce a diſ- 
poſition, is competent, although the diſpo- 
nee be infeft. No. 71. James and Wil- 
liam Beveridge againſt! Eliſubetb Crawford 
and Thomas Coutts, July 16. 1793. 

Act 1095. c. 24. A perſon having for ma- 
ny years poſſeſſed in apparency, and having 
died without making up titles to an eſtate 
which was ſtrictly entailed, but the entail 
of which was recorded only a few years 
before his death, upon an application from 
the ſubſtitutes of entail, his creditors, who 
had done no diligence againſt him, were 
found not entitled to attach the eſtate, al- 
though their debts were contracted before 
the entail was recorded. No. 168. IWW:l- 
liam Graham againſt the Creditors of Har- 
ry Graham, May 13. 1795. 

Notwithſtanding the dependence of an 
action of reduction and declarator of irri- 
tancy brought againſt a proprietor and his 
heir-apparent, the latter, upon the death 
of the former, is entitled to continue the 
poſſeſſion till decree is obtained. No. 212. 
The Hon Mrs Marianne Mackay and Col. 
William Fullerton, againſt Sir Heu Dalrym- 
ple and others, March g. 1796. 

See ADJUDICATION. 

See MEMBER OF PARLIAMENT. 


HERITABLE AND MoveEeaBLE. When an 


adjudication is led on a moveable debt by 
a factor loco tutorrts, the debt remains 
moveable as to ſucceſſion. No. 20. Mrs 
Eliſabeth Roſs againſt the Truſtees of Hugh 
Roſs, Fan. 31. 1793. 

A diſpoſition of an heritable eſtate to 
truſtees, for behoof of creditors, does not 
always render the moveable debts, even of 
thoſe who accede, heritable. No. 60. Ma- 
ry Macewan againſt Janet Thomſon, June 
18. 1793- 

Although only a ſmall part of the debt 
for which an adjudication is led ſhould be 
made effectual by it, and although the 
greater part of the debt ſhould afterwards 
be recovered from perſonal effects of the 
debtor ſituated in a foreign country, 1t ren- 
ders the whole debt heritable as to ſueceſ- 
ſion. No. 116. George Munro againſt James 
Alexander, May 21. 1794. 

Hay produced from feed ſown along 
with barley and wheat in ſpring 1794, 
and cut down in ſummer 1795, found, in 
a competition between the heir and ex- 
ecutor, to belong to the former. No. 201. 
Mrs Annabella Wight and others, againſt 
William Inglts and others, Feb. 10. 1796. 

See ADJUDICATION. 

See ARRESTMENT. 

His HIT MovEABLES. The heir has right 
only to a ſingle horſe, and having got an 
ax and a cow, he is not entitled to a bull. 


No. 64. David Hepburn againſt William 
Skrrvmg, June 19. 1793. 


Hus BAND AVD Wire. Effect of a general 


renunciation of the Jus mariti, Every 
thing in the wife's poſſeſſion, except her 
peraphernalia, is preſumed to belong to 
the huſband, till the contrary is proved ; 
even although a few years hefore he had 
obtained a decree of Ceffio bonorum. No, 
19. Janet Macdonald and Fobn Duff, her 
huſband, for his intereſt, againſt David 
Dozg, Jau. 29. 1793. 

A deed executed by a married woman, 
which is null for want of her huſband':; 
conſent, does not become valid on being 
ratified by him after her death. No. 82. 
Andrew Hullions againſ} James Payne and 
Fohn Hepburn, Dec. 4. 1793. 

The wife of a bankrupt is not entitled 
to an aliment out of her own eſtate falling 
urder her huſband's jus mariti. No. 114. 
Agnes Robb againſt the Truſtee for her Huf 
hand's Creditors, March 8. 1794. 

When an entail fixes the maximum of 
the proviſion which an heir can give to 
his widow, and he dies without making 
any ſettlement on her, a greater ſum can- 
not be awarded to her in name of aliment. 
No. 208. Mrs Jan Gibſon again Chr:\” 
tian Kerr Reid. March 1. 1796. 

See ALIMENT. 

See FOREIGN. 


HreoTnec. An agent ordained to make ex 


hibition to his client's creditors, of his title 
deeds, on getting a decree of preference for 
his account, on the produce of the ſubjects. 


and a warrant for payment out of the ſirſt 


and readieſt of the funds in medio. No. 25. 
The Creditors of John Newlands againſt An- 


drew Mackenzze, Feb. g. 1793. 


An agent's hypothec over the papers of 
his client, found not to extend to the pro- 
ceedings in a proceſs which he had been 
employed to conduct. No. 78. Chriſtian 


Cullman againſt Hamilton Bell, Nov. 28. 


1793 

An agent, whoſe client's eſtate was ſe- 
queſtrated, ordained to deliver the bank- 
rupt's papers to his creditors, on receiving 
a warrant for payment of his account out 
of the funds zu medio, as ſoon as it ſhould 
be adjuſted. No 91. Interim Factor on 
ejiate of Bertram, Gardner and Company, 
againſt David Thomſon, Fan. 16. 1794. 

Sce KING. ' 


I 


IMrLIED Coxprriox. A father having grant- 


ed a proviſion to his fon, and declared that 
in caſe of his dying in minority, and wich- 
out lawful children, he ſhould be ſucceeded 
by his fitters, © or ſuch of them as ſhould 
* then be in liſe;“ and the fon having died 
in minority, and unmarried, his nephew, 
by a ſiſter predecealed, was found entitled 
to his mother's ſhare. No. 104. William 

and 


2 — — ——— 
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0 


and Peter Roughcads againſt Marion Ran- 
ue and others, Feb. 14. 1794. 

See LEGACY. 

IMPLIED OBLIGATION. See Tack. 

IurriEDp Wilt, When an heir of entail, 
who has exerciſed a reſerved faculty to its 
full extent, by granting a bond of proviſion 
to his younger children then exiſting, mar- 
11es a ſecond time, and has children by the 
ſecond marriage, but dies before making 
any alteration on the former bond of pro- 
viſion, are the children of the ſecond mar- 
riage entitled to a ſhare of it? No. 63. 
Margaret Oliphant and Huſband agazn/t 
Fohn Oliphant, June 19. 1793. 

How far two deeds making part of the 
ſame family-ſettlement, and executed, the 
one without and the other within the ſixty 
days, affect one another, as partes eju/dem 


negotii. No. 84. Sir Jobn Ogiluy and 


others againſt Catharine Mercer and others, 
Dec. 10. 1793. See Abſtract of Appeal 
Caſes. | 

Where an heir of entail has exerciſed a 
reſerved faculty of burdening the eſtate in 
favour of younger children to its full ex- 
tent, by granting a bond of proviſion to 
thoſe in exiſtence at its date, if he marry 
again, and die without making any altera- 
tion on the bond, a poſthumous child is en- 
titled to a ſhare of it. No. 143. Janet 
Cliphant againſt Margaret and Eleonora 
Olipbants, Dec. 10. 1794. 

'INFEFTMENT. A charter containing an er- 
roneous deſtination, muſt be interpreted ac- 
cording to its warrant. No. 53. Francis 
Pinkerton Drummond againſt William Aber- 


nethy Drummond, Mary Ogilvie and her 


huſband, May 17. 1793 · See Abſtract of 
Appeal Caſes. 

The right of the Crown-rentallers of 
Lochmaben may be tranſmitted by infeft- 
ment. No. 153. Irvine and Jopp, and 


their Attorneys, againſt Jobn Collins, Feb. 


4- 1795- 
InziBITION. An inhibition againſt a perſon 


out of Scotland, is effectual againſt all his 
lands within the kingdom, if publiſhed at 
the market-croſs of Edinburgh, and pier 
and ſhore of Leith. No. 21. Henry Peir/e aud 
others, againſt Mrs Elizabeth Roſs, Feb. 1. 
1793. ä 

5 NON Does the renewal of a bill 
operate as a novatio debiti? No. 184. Mrs 
Jane Anne Dougal, Executrix of Dr Dou- 
gal, againſt Jobn Gordon, Nov. 17. 1795. 

INSURANCE. See PERICULUM. 


JuRISDICTION. The Court of Seſſion may con- 
troul corporations in the management of 
their funds.—Nature of ſuch funds. No. 12. 

ohn Macauſland and others, againſt Fames 

ontgomery and Magiſtrates of Glaſgow, 
Jan. 16. 1793. 

In queſtions of debt it is competent for 
a Commiſſary to decern for expences of 


proceſs and of extract, though thereby the 
ſum contained in the decree ſhould exceed 
L. 40 Scots. No. 33. David Park againſt 
John Rutherford, Feb. 23. 1793. 15 

1. The application of a curator Bonis, for 
the ſanction of the Court to ordinary acts 
of adminiſtration, is incompetent.—2. Bor- 
rowing money found to be an extraordi- 
nary act of management. No. 46. John 


Home, IV. S. petitioner, March 7. 1793. 


Application for a warrant meditatione 
Suge againſt a perſon who has retired to 
the Abbey, muſt be made in the firſt in- 
ſtance to the bailie of that ſanctuary. No. 
48. David Wight and others againſt Peter 
Niblie, March g. 1193. 

25 Geo. III. c. 28.—The jury named by 
this ſtatute are not competent to determine 
caſes of ccnſequential damage. No. 54. 
Marquis of Abercorn againſt the Magiſtrates 
of Edinburgh, May 17. 1793. | 

In what circumſtances the Court of Se. 
ſion may review the proceedings of truſtees 
acting under a turnpike-aQ, which allows 
an appeal from them to the next meeting 
of the quarter-ſeſſions, whole judgments are 
declared to be final and concluſive, No. 
55- Counteſs of Loudon and others, againſt 
the Truſtees on the High Roads in Ayrſhire, 
May 28. 1793. 

Act 1693. c. 22.—lt is competent to the 
Court of Seflion, and not to the ſuperior 
church-courts, to review the ſentences of 
preſbyteries, in the exerciſe of their powers 
with regard to parochial ſchoolmaſters. No. 
74. Michael Macculloch againſt William 
Allan, Nov. 26. 1793. 

Stat. 20. Geo. II. c. 43.—1. The burgh 
of barony of Greenock found to be depen- 
dent on the baron at the date of the juriſ- 
diction att. — 2. No deed of the baron, 
ſubſequent to the date of that ſtatute, ren- 
dering a burgh independent of him, can re- 
vive its juriſdiction. No. 118. Sheriff- 
Clerk of Renfrewſhire againſt the Mai- 
ftrates and Town-Council of Greenock, May 
27- 1794- 

Have the Juſtices of Peace power to re- 
gulate the rates of hire for poſting? No. 
230. William Scott, procurator-fiſcal of 
the county of Mid- Lot bian, againſt William 
Smith and others, chaiſe-hirers in Edin- 
burgh, July 5. 1796. See Abſtrat of Ap- 
peal Caſes, 


Jos SUPERVENIENS AUCTORI ACCRESCIT SUC- 


CESSORI. In heritable rights requiring ſei- 
lin, a ſupervening right ariſing to the heir 
of the author does not accreſce to the ſuc- 
ceſſor. No. 1. William Keith againſt Char- 
les Grant and others, Nov. 14. 1792. 


3 
KinG, Under what ſeal ſhou'd a patent eſta- 
bliſhing a theatre 1n Sc. tland paſs? argued. 
No. 35. Creditors of Ja. kfon, and Mrs Eften, 
againſt Stephen Kemble, Feb. 26. 1793. 
The officers of che revenue ſuing for =—_ 
ue 


I NN D EE T 


due to che Crown, are preferable to the 
landlord, claiming on his hypothec over tie 
in vecta et illata. No. 81. The Factor on 
the ſequęſtrated ęſtate of John Leſlie againſt 
James T weedie, Dec. 3. 1793. 


MorrrrLz-Polx Dix. See Fogon Comer. 


TENS. 
See PROCESS. 


F 


— * 
KIRK. The area of a new church in a pariſh Pacruu IILICI Tun. A merchant ſettled 


where there is both a royal burgh and a 

landward diſtrict, falls to be divided be- 

tween them 1n proportion to their popula- 

tion. No. 52. John Ure and others againſt 

Patrick Carnegie and others, May 16. 1793. 
See Tack. 


L. | 
LEGacy. A legacy payable at the majority 

of the legatee lapſes by his death before 

that period. This found to hold even 

where the executors of the teſtator were 

empowered to pay it ſooner, if they ſhould 
think fit. No. 2. Janet and Johanna Sem- 

pills againſt Hugh Lord Sempill, Nov. 15. 

I792. 

L1IFERENTER, A father, after diſponing his 

eſtate to his ſon, in his contract of marriage, 

reſerving to himſelf a liferent of one half 
of it, has no power to grant leaſes of the 

part liferented, to laſt beyond his own life- 

time. No. 110. Francis Fraſer againſt 

David Middleton, Feb. 26. 1794. 

Locus PoENITENTIZ. A bargain concern- 
ing heritage, entered into by miſſives, found 

not to be binding, where one of the miſſives 

was improbative. No 98. James Barron 

againſt Sarah Roſe, Jan. 23. 1794. 


M. 

MEMunER or PARLIAMENT. An heir appa- 
rent may be enrolled, although his prede- 
ceſſor had only a baſe infeftment, which 
has been made public by confirmation ſince 
his death. No. 14. Wriliam Macdowall 
and George Houftoun againſt James Hamil- 
on, Jan. 19. 1793. 

It is a competent obje ion in a Court of 
Freeholders, that the ſeiſin of a claimant 
proceeds on an exhauſted precept. No. 207. 
James Lindſay Carnegie agamſt George Ro- 
bert ſon Scott, Feb. 26. 1796. 


abroad, whether a foreigner or a native, who 
is acceſſory to ſmuggling goods into this 
country, has no action for the price of them, 
No. 49. Attorney of Thomas Cullen and 
Company againſt David Philip, May 15. 
1793. 

The ſame point. No. 50. Reid and 
Parkinſon againſt James Macdonald, John 
Elder, and others, May 15. 1793. 

An obligation granted by a miniſter not 
to bring a procels of augmentation in con- 
ſideration of a ſum of money received by 
him from the patron, is not biading. No. 
97. The Reverend Dr Boyd againſt the 
Earl of Galloway, Fan. 22. 1794. 


PART AND PERTINENT. See Tack. 
Pass IvE Tir LE. The facts proved in thi; 


caſe found to infer the paſſive title of vi- 
tious intromiſſion. No. 166. Margaret 
Ruchie againſt Alexanders Bowes, March 
7. £795- 

Act 1695. c. 24.—An heir apparent does 
not incur a paſſive title by purchaſing a 
debt affecting the eſtate of his anceſtor, un- 
leſs he poſſeſs the eſtate in. conſequence of 
it. No. 221. John Calland and his attor- 
ney againſt Donald Campbell, June 10. 1796. 


PATRONAGE. The fix months within which 


patrons are bound to preſent, run from the 
date of the vacancy, and not from the pe- 
riod it comes to their knowlege ; but if a 
preſentation is ſigned and diſpatched with- 
in fix months from the vacany, it will ex- 
clude the jus devotutum of the Preſbytery, 
although from circumſtances not imputable 
to the patron, it ſhould not be lodged with 
the Moderator for a ſhort time after their 
expiration, No. 170. Lord Dundas and 
Mr Jolin Nicolſon againſt the Preſbytery 
of Zdland, and Mr Archibald Gray, May 
15. 1795. 


A meeting of freeholders who had rejec- PENAL STATUTE, 26. Geo. III. c. 51. Strich 


ted a claim preſented to them, found liable 
in the expence of ſerving a petition and 
complaint againſt their judgment, becauſe 
they had omitted to mark in their minutes 
one of their number as objcaor. No. 20g. 
William Govan againſt Sir George Douglas, 
and others, Mar. 4. 1796. 

A claimant having produced, before a 
Court of Freeholders, a diſpoſition from 
Commiſſioners, containing an aſſignation to 


interpretation of penal ſtatutes. App. No. 1. 
His Majeſty's Advocate againſt Alexander 
Brown and Vo Maczab, Mar. 18. and 
Dec. 23. 1793. 


PENALTY. A decree zu foro, in terms of 


© the libel,” upon a bond containing a pe- 
nalty, does not include expences of proceſs, 
No. 218. Mrs Janct Young and huſband 
againſt Mrs Tanct Sinclar and others, May 
21. 1796. '» 


a precept of ſeiſin in a Crown charter in PERIcuLvn. It is illegal to inſure that a 


favour of their conſtituent, and his claim 
having been rejected. becauſe he did not 
produce the commiſſion under which the 
diſpoſition was granted, it was found, that 
the objection might be removed by his af- 
terwards producing it in the Court of Seſ- 
ſion. No. 214. Patrick Proctor againſt 
Sir David Carnegie, May 14. 1796. 


whale-ſhip will return wit? a certain quan- 
tity of blubber. No. 41. Charles Addi- 
ſon and Sons againſt William Duguid and 
others, March 1. 1793. 

The clauſe in a policy © with leave to 
& call at a port,” does not juſtify an alte- 


ration of the voyage. No. 65. Archibald 


ana 
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and James Robertſon and Company, againſt 
Jobn Laird, June 25. 1793. | 

A veſle!, which ſtrikes on a rock, and is 
got off again without being much damaged, 
is not held to be ſtranded. No. 93. James 
Craig and William Hiſlop againſt Fohn 
Spence and others, Jan. 16. 1794. 

Loſs arifing from grain having been ac- 
cidentally pumped out along with water 
from a leaky veſſel, not held to be a gene- 
ral average. 16:d. 

A farmer found not entitled to dedu& 

any part of the wages of a ſervant hired for 
a year, on account of his having been diſ- 
abled by ſickneſs from working during ele- 
ven weeks of that period. No. 135. Da- 
vid White againſt David Baillie, Nov. 29. 
1794- ; 
4 mercantile Company in Scotland, ſold 
grain for a merchant in London, on a com- 
miſſion del credere, and took bills for the 
price, which, before they became due, they 
diſcounted with a private banking houſe in 
Edinburgh, then in good credit, who drew 
a bill on London for their amount, payable 
to the order of the Scotch Company, who 
indorſed and tranſmitted it to their em- 
ployer: The drawers and accepters of this 
bill having become bankrupt, before the 
term of payment, the Scotch Company 
were found liable for it. No. 149. Claude 
Scott againſt Mackenzie and Lindſay, Jan. 
15. 1795. See Abſtract of Appeal Cates. 

An underwriter having become bank- 
rupt while certain riſks were in dependence, 
the premiums for which had not been then 
paid by the inſured; and the broker, at 
whoſe office theſe riſks had been underta- 
Len, having, of his own accord, reaſſured 
them tor behoof of all concerned, at a lower 
rate than that originally ſtipulated, he was 
found entitled, in accounting with the cre- 
ditors of the original underwriter, to ſet off 
the ſecond premiums in compenſation of 
the firſt, payment of which he had by that 
time received from the inſured, and to be 
debtor to the creditors only for the balance. 
No. 181. William Keith, Truſtee for the 
Creditors of Thomas Ander ſun, againſt James 
Themſon and Son, July 3. 1795. | 

A factor in Scotland, employed to ſel] 
goods belonging to Engliſh merchants, was 
accuſtomed to lodge the price in a private 
banking-houſe, on an account in his own 
name, and to take from them bills drawn 
on their correſpondent in London, payable 
to himſelf, which he indorſed, and tranſ- 
mitted to his employers, againſt whom he 
charged 24 per cent. commiſſion. Upon the 
bankruptcy of the drawers and accepters, 
he was fouud liable for ſuch bills as had not 
been paid by them. No. 187. Richard 

Baines againſt Thomas Turnbull, Dec, 1. 
1795. 
88 AND REAL. See Tack. 


PERSONAL AND TRANSMISSIBLE. Effect of 


an entailer's appointing the ſucceeding heirs 
to carry the arms of his family, where none 


PooR. 


PRESCRIPTION. 


ſuch are -matriculated in the Lyon-Office. 
No. 101. Dr Robert Moir againſt Dr 
Charles Alexander Graham and others, Feb. 


5. 1794. 


PLAN TING AND INCLO SING. Act 1685. c. 11. 


« For winter-herding.” The ſtatute applies 
where damage 1s done to corns, as well as 
where it is done to graſs or planting. No. 
105. Alexander Govan againſt Thomas 


Lang, Feb. 18. 1794. 
Can the penalties be exacted, where the 


cattle treſpaſſing are herded. 16d. 
Is it neceſſary to detain the cattle treſ- 
paſling, in order to entitle to the penalties ? 


1hid. 


Pos$ESSORY JUDGMENT. Prima facie evidence 


of right to an excluſive privilege, held ſuf- 
ficient to authoriſe an interdict retznends 
paſſeſſionis. No. 35. Creditors of Fackſon 
and Mrs Eften, againſt Stephen Kemble, Feb. 


26. 1793. 


Proprietors of mills, and of coal and 
falt works, are liable to be aſſeſſed for the 
maintenance of the poor. No. 120. The 
Collector of the poor's rates in the pariſh of 
Invereſt, againſt the Magiſtrates of Muſel!- 


burgh and Sir Archibald Hope, May 28. 


1794- : 
lt is competent for the Magiſlrates of 


Glaſgow to levy the poor's rates upon the 
inhabitants, according to the extent of their 
heritable property within the town, and of 
their perſonal property wherever ſituated. 
Appendix. Thomas Laurie, Collector of the 
poor's rates for the city of Glaſgow, againſt 
Robert Dreghorn, Dec. 2. 1797. 

1695, c. 5. A perſon ex- 
preſsly bound as cautioner, has the bene- 
fit of this ſtatute, though the bond ſhould 
not contain a clauſe of relief, and though 
there ſhould be no ſeparate bond of relief 
intimated to the creditor at receiving the 
bond. Nc. 5. Douglas, Heron and Company, 
againſt William Riddick, Nov. 20. 1792. 

Septennial preſcription introduced by act 
1695, c. 5. barred by a decree in abſence. 
—Cautioner in that caſe liable only for 
the principal ſum and intereſt falling due 
within ſeven years from the date of the 
bond. Decree in abſence not conſidered 
as a novatto debiti.— A cautioner found to 
be barred per ſonali exceptione from plead- 
ing the benefit of the ſtatute, when de- 
lay had been ſolicited by his factor. No. 
40. Douglas, Heron and Company, againſt 
William Riddick, March 1. 1793. 

161), c. 13. Does the vicennial preſcrip- 
tion apply where the lawful heir has been ir- 
regularly ſerved? No. 5 3. Francis Pinkey- 
ton Drummond, againſt William Abernethy 
Drummond, Mary Ogiluie, and her huſband, 
May 7. 1793. See Abſtract of Appeal 

ales, 

1695, c. 5. The cautioner in a bond of 
relief is not entitled to its benefit. No. 66. 


Alexander Bruce againſt the Repreſentatives 


John Stein, June 20. 1793. 
| The 


IND 


The ſexennial preſcription of bills runs 
from the laſt day of grace, and not from 
the day of payment. No. 72. Douglas, 
Heron and Company, againſt the Truſtees of 
Andrew Grant, Nov. 19. 1793. See Ab- 
ſtract of Appeal Caſes. 

Act 1579, c. 83. An account of furniſh- 
ings, although inſtructed by a commiſſion in 
writing from the purchaſer, and by the car- 
rier's receipt for them, falls under the trien- 
nial preſcription. No. 130. William Dou- 
glas againſt Mary Crier ſon. Nov. 18. 1794. 

1579, c. 83. An action founded upon a 
mandate is not affected by the triennial pre- 

ſcription. No. 131. Francis Saddler and 
his attorney, againſt Murdoch Maclean, 
Nov. 18. 1794. 

I579, c. 83. Action for the price of 
goods conſigned by one foreign merchant 
to another, is not cut off by the triennial 
preſcription. No. 150. J Hamilton and 
Company, againſt Jobn Martin, Jan. 24. 
1795. 

Xa 1772, c. 72. 37. A decree of con- 
ſtitution, obtained by a debtor in a bill, 
within ſix years from its date, againſt a per- 
ſon bound to relieve him, found not to in- 
terrupt the ſexennial preſcription in favour 
of the creditor in the bill, although he had 
been examined on the verity of his debt in 
the proceſs of conſtitution, and had on that 
occaſion produced his bill. No. 164. Y/- 
count Arbuthnott againſt Fohn Douglas, 
March 3. 1795. 

The effect of a latent tranſaction, of an 
old date, relieving the vaſſal from payment 
of the feu- duty, found not to be loſt by preſ- 
cription, although the feu- duty appeared in 
all the inveſtitures, there being no evidence 

ol its ever having been paid. No. 199. The 
Earl of Cafſillts againſt the common agent for 
the Creditors of Hugh Roſs, Feb. 3. 1796. 

See PUBLIC BURDEN. 

PRESUMPTION. The preſumption, that the 
fees of phyſicians are inſtantly paid, does 
not hold, where 1t 15 not the practice of the 
place to pay them immediately, and where 
the phyſician ſupplies the patient with me- 
dicines, an account for which is due at his 
death. No. 178. Dr James Flint again? 
the Truſtees of David Alexander, June 17. 
1795. : 

A bond of proviſion by a father to his 

daughter, found in the repoſitories of her 

grand-uncle by the father's fide, preſumed 
to have been held for behoof of the father, 

No. 220. Jobn Zephaniah Holwell and his 

attorney, againſt Lady Cuming, May 31. 

1796. 

Tee BILL oF EXCHANGE. 
See TAILZIE. 
PRISoNER. Act of ſederunt, 11th February 

1671. When a priſoner on a warrant me- 

ditationæ fuge, eſcapes through the inſuf- 

ficiency of the priſon, or negligence of the 
jailor, the Magiſtrates of the burgh are not 
liable for the debt, but they are conſidered 

43 cautioners ijudicio /ifti; and if the pri- 


E 


ſoner 15 recommitted before they are re- 
quired to preſent him in Court, no claim 
hes againſt them. No. 4. Colin Prown 
againſt the Magiſtrates of Lanark, Nov. 
16. 1792. | 

A perſon found entitled to the benefit of 
a Cęſſio bonorum, who was impriſoned by 
the ſentence of a judge till payment of 2 
fine to a private party. No. 191. William 
Law againſt Daniel Dewar and William 
Sprott, Dec. 12. 1795. 


PRockss. The decree of an inferior court, 


although fundamentally null, may be turn- 
ed into a libel. No. 59. Jobs Herbertſon 
and Company, againſt James Rattray and 
others, 2 12. 1793. 

The Court can diſpenſe with the ſecond 
diet in a ſummons of conſtitution on the 
paſſive titles, where the purſuer reſtricts 
his demand to a decree cagnitionit cauſa. 
No 133. Horatius Cannan, common Agent 
in the Ranking of Polquhairn, againſt John 
Greig, Truſtee for Alexander Crawfurd, 
Nov. 26. 1794. 


The Court may allow a decree, cogni- 


| trons cauſa, to be extracted before it is read 


in the minute-book. No. 160. The Com 
mon. Agent in the Ranking of Polquhairn, 
againſt Andrew Corrie, Feb. 24. 1795. 
A declarator of non-entry, raiſed againſt 
the heir of the vaſſal laſt infeſt, may, upon 
the death of the defender, before decree, 
be transferred againſt the ſucceeding heir. 
No. 175. The Harl of Dumfries againſt 
Dorgal Jobn Campbell, June 13. 1795. 
Where a ſummons of conſtitution and 
arre{tment on it have been produced as an 
intereſt in a multiple-poinding, and an in- 
terlocutor has been pronounced, preferring 
the claimant, within year and day from 
the execution of the ſummons, it is not ne- 
ceſſary that the ſummons ſhould be called 
in Court. No. 177. Mansfield, Ramſay 
and Company, and Baillie, Pocock and 
Company, againſt Smith, Wright and Gray, 
June 17. 1795. 


PRooF. It is competent to prove by facts 


and circumſtances, that one of two joint 
obligants in a bond is only cautioner for 
the other, ſo as to entitle him to a total 
relief out of the bankrupt eſtate of the co- 
obligant. No. 32. Alexader Smollet, a- 
gainſt Bell and Rannie, and others, Feb. 21. 
I . 

* proof of the veritas con victi limited 
to ſpecific circumſtances. No 45. Samuel 
Peat againſt the Reverend Dr John Smith, 
March 6. 1793. 

A verdict of acquittal in the Court of 
Juſticiary does not preclude a proof of the 
ſame facts, and by the ſame witnefles, in a 
civil action. No. 85. Joh Ker, and the 
Truſtee for his Creditors, againſt the Agent 
for the Sun Fire- ice, Dec. 17. 1793. 

A holograph letter diſcovered in a gen- 
tleman's repoſitories at his death, in which 
he declared himſelf the huſband of his 

| houſekeeper, 
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Houſekeeper, who had long cohabited with 
and born children to him, found not to be 
ſufficient evidence of marriage. No. 183. 
Jean Anderſon and her Children againſt 
John Fullerton and others, Nov. 13. 1795. 

How far does the holograph acknow- 
ledgment of the intimation of an aſſigna- 
tion prove its own date? No. 184. Mrs 
Jane Ann Macdougal, executrix of Dr Dou- 
gal, againſt Fohn Gordon, Nov. 17. 1795. 

If a title, by adjudication upon a truſt- 
bond, be objected to upon the ground of 
baſtardy, the purſuer muſt prove bis legi- 
timacy. No. 205. Geddes and Clarke a- 
gainſt Jean Bull, Feb. 25. 1796. 

dee ARBITRATION. 

See CONSIGNATION. 

See WITNESS. 

PaorerTY. When a private river ſeparates 
the lands of two heritors, neither can take 
a cut from it for the purpoſe of eſtabliſh- 
ing any ſpecies of mahufaQure, without 
the conſent of the other. No. 43. Jh 
Hamilton againſt Thomas Edington and 
Company, March 5. 1793. 

dee SALMON FISHING. 

ProvyiSION To HEIRS AND CuilDREN, A 
deſtination of lands in a marriage- contract, 
* to heirs or children, one or more,” how 
ro be interpreted? No. 7. Jane Dollar 
and her Huſband, againjt John Dollar, 
Dec. 4. 1792. 

Where a wife in a poſtnuptial contract 
of marriage diſpones lands to her huſband 
in liferent, and to the heirs of the marriage 
in fee, but with power to the father to ſell, 
or burden them upon condition of his 
granting ſecurity for a certain proviſion 
payable at his death to the heir ; ſuch pro- 
vilion is good in competition with the one- 
Tous creditors of the father. No. 133. Ho- 
ratius Cannan, common Agent in the Rank- 
ing of Pulquhairn, againſt Jobn Greig, Tru- 
flee for Alexander Crawfurd, Nov. 26. 
1794. | | 

See IMPLIED CoNnDITION, 

PuBLIC BURDEN, When a proprietor {-lls 
a part of his lands, his right to be relieved 


from payment of a proportional part of 


the public burdens, cannot be loſt by the 
negative preſcription. No. 102. John 
Mill againſt George Skene, Feb. 7. 1794. 

Manufacturers and mechanics in a burgh 
of barony are liable for a proportion of the 
ceſs paid by it fer the communication of 
the privilege of foreign trade. No. 119. 
Fames Kell and others, againſt the Stent- 
Maſters and Collector of the Ceſs in the 
Burgh of Saltcoats, May 27. 2794. 

The houſeholders in a country village 
are indiſcriminately liable to the burden 
of having ſoldiers billetted upon them. 
No. 121. Hugh Crauſurd and others, a- 
gainſt John Wilſon and others, June 3. 


1794- : 
All the inhabitants of a royal burgh are 
indiſcriminately liable to have ſoldiers bil- 


PUBLIC OFFICER. 


PupLic PoLICE. 


litted upon them, except ſchoolmaſters, 
unmarried women and paupers. No 219. 
John Aitchiſon and others, againſt the Ma- 
geftrates und Billet-Maſter of Haddington, 
May 31. 1796. 
Favourable ſituation of 
a public ofſicer, acting bona fide in the diſ- 
charge of his duty. No. 23. James Hen- 
der ſon againſt Willtam Scott, Feb. 7. 1793. 
The right of appointing the keeper of 
the general regiſter of ſeilins belongs to the 
Crown, and not to the Lord Clerk-Regitter. 
—The Lord Clerk-Regiſter has the right 
of marking the books of the general re- 
gilter, and of all the particular regiſters 
of ſe iſins, and is alſo entitled to the ulti- 
mate cuſtody of them. No. 165. Lord Fre- 
derick Campbell, Lord Clerł-Regiſter of Scot- 
land, againſt Andrew Stewart, keeper of the 
general and particular regiſter of ſei/irrs at 
Edinburgb, March 3. 1795. 
No length of poſſeſſion can 
authoriſe any obſtruction to the navigation 
of a public river. No. 87. Sir Janes Col. 
guhoun, againſt the Duke of Montroſe and 
ot hers, and the Magiſtrates of Dumbarton, 
Dec. 21. 1793. 


PUBLISHER. Reſponſible for what he pu- 


bliſhes. App. No. 2. His Majeſty's Advo- 
cate againſt James Robertſon and Walter 
Bere'y, March 18. 1793. 


QuoD PoTVIT NON FECIT. See TESTAMENT. 


R 


RANKING AND SALE. The common agent 


in a ranking 1s not diſqualified from pur- 
chaſing at the judicial ſale carried on un- 
der his direction. No. 47. The York-build- 
ings Company againſe Alexander Mackenz:e, 
Marcs 8. 1793. See Abſtract of Appeal 
caſes 

When a creditor on an eſtate brough: 
to judicial fale, obtains partial payments 
to account of his debt, in virtue of an in- 
terim warrant on the purchaſer, and after- 
wards claims for the remainder of it upon 
the general fund under diviſion, he is not 
entitled, in a queſtion with the creditors, 
to impute the payments he has recetv- 
ed, periodically towards extinQlion of the 
intereſt which may have grown on his debt 
ſince he obtained the warrant, but muſt 
turn them into a correſponding capital, 
as at the period when the price hegan to 
bear intereſt. No. 155. The Truſtee of 
David Dickſon againſt the Creditors of Fohn 
Rae, Feb. 4. 1795. | 

Is a creditor in a judicial ſale, who ob- 
tains an interim warrant, entitled to the ex- 
pence of extracting it out of the common 
fund? 11d. 

A decree of certification does not bar a 
creditor from obtaining a preference, upon 


an adjudication afterwards led, on grounds 
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ot debt produced before the decree' was 
pronounced. No. 217. The Repreſentatives 
of John Dunn againſt Peter Fohnfton and 
others, May 19. 1796. 

See COMPETITION. 
RrcomMeEnse., A perſon holding an heri- 
table ſubject in truſt, and having a right of 
retention over it for debts owing to him by 
the proprietor, is not liable for the claims 
of tradeſmen, for meliorations made upon 
it by deſire of the latter. No. 173. The 
Heirs of Robert Selby, Wc. againſt James 
Jollie, June 5. 1795. 
REDEMPTION. A reverſer about to redeem 
a wadſet, muſt premoniſh thoſe who hold 


ſubaltern infeftments granted by the wad- 


ſetter. No. 109. Yownger Children of Neil 
Macneil againſt the Repreſentatives of Sir 
Archibald Campbell and others, Feb. 25. 
1794. 

RE — Act of ſederunt, 14th De- 
cember 1756.— The obligation of the cau- 
tioners in the ſuſpenſion is limited to what 
is decreed for by the Sheriff. Does the act 
apply to illiquid preſtations? No. 37. The 
Karl and Counteſs of Morton again/t the 
Repreſentatives of Daniel Murray and others, 
Feb. 26. 1793. 

1555. c. 39. Found ſufficient that the 
precept of warning was affixed to the door 
of the church- yard. No. 42. Donald Camp- 
bell againſt Jobs Jobnſton, March 1. 1793. 

The precept is valid, although the te- 
nant 15 warned to remove at the ſeparation 
of the crop from the ground, inſtead of 
Martinmas, bid. : 

The heirs of a tenant for life may be re- 
moved ſummarily between terms. No. 146. 
Mr Baron Gordon againſt the Repreſenta- 
tives of Robert Michie, Dec. 13. 1794. 

Same point. No. 225. George Stewart 
againſt the Repreſentatives of Patrick Grim- 
mond, June 24. 1796. 

It is ſufficient for the tenant of a houſe 
in Edinburgh to intimate to the landlord 
his intention of removing forty days before 
Whitſunday. No. 180. Alexander Fack a- 
gainſt the Earl of Kellie, June 20. 1795. 

The act of ſederunt 1756, 6 5. does not 
apply unleſs the tenant be a full year's rent 
in arrear at the date of the decree; but the 
landlord is not obliged to accept of partial 


payments. No. 229. Jon Low againſt 


Andrew Knowles, July 5. 1796. 


REs JUDICATA. See PROOF. 


RIGHT IN SECURITY, An indefinite ſecuri- 


ty cannot be created on an heritable bond. 
No. 22. Creditors of James Stein againſt 
Newenham, Everett and Co. Feb. 1. 1793. 
See Abſtract of Appeal Caſes. 

An heritable ſecurity in relief granted 
to a cautioner in a caſh- account, found not 
to cover ſums drawn out at the date of the 
infeftment, where, in conſequence of fu- 
ture operations by the principal debtor, 
theſe ſums were repaid, and another ba- 
lance afterwards created, which the _ 


tioncr paid, the principal debtor baving 
become 1nfolvent. No. 145. The Truſtees 
for the Creditors of John Brough againſt 
the Hers of Robert Selby, Dec. 12. 1794. 


RUN-R&IDGE. 1695, c. 23.—A decree of the 


Sheriff giving off nine contiguons acres, 
ſupported. No. 36. Sir William Jardine, 
againſt Lady Douglas, Francis Sharp, and 


_ ethers, Feb. 26. 1793. 


SALE. A wholeſale dealer in ſpirits, who 


had agreed to ſupply a retailer for a year, 
at a certain price, found liable in damages 
for refufing to fulfil his agreement, although 
the market-price of ſpirits had riſen conſi- 
derably, in conſequence of a tax impoſed 
during the currency of the year. No. 151. 
John Maclelland againſt Adam and Ma- 


tbie, Fan. 27. 1795. 


SALMON FISHING. The act 1581, c. 111. is 


not now in force. No. 93. The Procura- 
tor-fiſcal of the town of Stirling againſt Jobn 
Gillies and others, Nov. 20. 1793. 

A right of ſalmon fiſhing cannot be ex- 
erciſed by means of nets extending acroſs 
the river, and ſupported by ſtakes ſtuck 
into its channel. No. 87. Sir James Col- 
guhoun againſt the Duke of Montroſe and 
others, and the Magiſtrates of Dumbarton, 
Dec. 21. 1793. 

When a perſon has a grant of ſalmon 
fiſhing in a river, which, at the date of the 
grant, ran into the ſea, oppoſite to his own 
lands, upon its afterwards changing its 
courſe, and diſcharging itſelf into the ſea 
oppoſite to the property of his neighbour, 
who has a right to the ſea-fiſhing there, the 
former continues to have an excluſive right 
to the fiſhing in the river, ſo far as it is di- 
ſtinguiſhable from the ſea. No. 222. Janes 
Brodie againſt the Magiſtrates and Town- 
Council of Nairn, the Earl of Findlater, and 
David Davidſon, June 14. 1796. 


SEISsIN. An infeftment taken in favour of 


the heirs of a perſon deceaſed, without 
naming or defigning them, is ineffeQual. 
No. 103. John Melvill againſt the Credi- 
tors of George Smiton, Feb. 14. 1794. 

An inſtrument of ſeiſin figned by the 
notary once on every leaf is good, al- 
though he ſhould have omitted to ſubſcribe 
ſome of its pages. No. 207. James Lind ſay 
againſt George Robertſon Scott, Feb. 26, 
1796. 


SEQUESTRAT3ON. See HEIR APPARENT. 
SERVITUDE. The extent of a predial ſervi- 


tude is to be regulated by the proper uſes 
of the dominant tenement. No. 76. Alex- 
ander Leſlie againſt Robert Cuming, Nov. 


27. 1793. 


SOCIETY. The creditors of a ſolvent com- 


pany can rank on the ſequeſtrated eſtate of 
one of the partners, who happens to be 
debtor to the company, only to the extent 
of the balance due by him to the company, 
and not for the amount of the debts due to 

themſelves. 
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themſelves. No. 195. John Dunlop, Tru- 
tee on the ſequeſtrated eſtate of James Dun- 
top, againſt the Dunbarton Glaſswork Com- 
pany, and their creditors, Fan. 15. 1796. 
The creditors of an inſolvent company 
are entitled to rank on the private eltates 
of the partners part paſſu with their private 
creditors, No. 216. Charles Campbell, Tru- 
flee for the Creditors of Thomas Houſton and 


others, againſt Francis Blaikie, Truſtee for 


SOLIDUM ET PRO RATA. 


the Creditors of Ramſay, Smith, Graham 
and Company, May 19. 1796. 

A tutor named by 
a grandfather, who neglects to make up in- 
ventories, is liable in ſolidum, although ap- 
pointed by the ſame deed truſtee over the 
pupil's eſtate. No. 18. Marion Kilpatrick 
againſt Jobn Macalpine, Jan. 25. 1793. 

See CAUTIONER, 


SUCCESSION. A. general diſponee, not the 


heir at law, has right to the after acquiſi- 
tions of the diſponer, though the rights to 
them have been taken in favour of heirs 
and aſſignees. No. 106. George Robſon a- 
gainſt James Robſon, Feb. 18. I 794. 

The ſucceſſion of a Scotſman who had 
reſided many years in the Weſt Indies, 
where he had acquired a valuable planta- 
tion, but who had returned to his native 
country for the recovery of his health, and 
died there, found to be regulated by the 
law of Scotland, although a proof was of- 
fered that he meant to have returned to the 
Weſt Indies if his health had permitted. 


No. 133. Jean Macdonald againſt Alexan- 


der Laing, Nov. 27. 1794. 


SUMMARY APPLICATION. When a magiltrate 


8 


illegally refuſes to impriſon a debtor, or 
detains money conſigned in his hands, re- 
dreſs may be obtained by a ſummary peti- 
tion and complaint. No. 83. James and 
William Duffs againſt Laurence Sutherland, 
Dec. 7. 1793. | 

A ſummary petition by a tutor, for au- 
thority to let an heritable ſubject belong- 
ing to his pupil for a period longer than 
the duration of his office, found to be in- 
competent. No. 111. James Hallows, peti- 
tioner, March 1. 1794. 


UPERIOR AND VASSAL. The ſuperior is not 


obliged to relieve the vaſlal from any ſhare 
of parochial burdens. No. 107. John Mur- 
ray againſt James Scott, Feb. 20. 1794. 

A ſingular ſucceſſor found liable in a 
year's rent for his entry, although by the 
original charter, conveying the lands to 
heirs and afſignees, it was provided, that ſo 
often as the lands ſhall fall into the bands 
of the ſuperior, by reaſon of liferent 
« eſcheat, non- entry, or otherwiſe for 
© whatſomever occafion,” they were of 
new to be made over to the vaſſal and 
„is foreſaids, on payment of two ſhil- 
lings Scots money. No. 123. Thomas Bri/- 
bane againſt Lord Sempill, June 6. 1794. 

A ſuperior 15 not entitled to infeft the 
vaſſal in a feu-right, without his conſent, nor 


to inſiſt that the infeftment ſhall be expede 
by his own man of buſineſs. No. 129 Da- 
vid Stewart againſt James Burnjide, Nov. 
I2. 1794. 

A ſuperior having refuſed to grant 
a charter on an entail, unleſs it contain- 
ed a clauſe acknowledging his right to a 
year's rent, whenever the ſubſtitute ta- 
king up the eſtate ſhould not be heir-male 
or of line to the vaſſal laſt entered, the 
Court found him only entitled to have a 
relervation inſerted in it, keeping the que- 
ſtion open for diſcuſſion when the caſe 
ſhould occur. App. The Duke of Argyle © 
againſt the Earl of Dunmore, Nov. 19. 
1795+ 

See BASE INFEFTMENT. 

See PRESCRIPTION. 


SUSPENSION. When a cautioner in a ſuſpen- 


ſion becomes bankrupt during its depen- 
dence, the charger cannot inſiſt for new ſe- 
curity. No. 147. Alexander Govan againſt 
John Gray, Dec. 13. 1194. 


T 


Tack. A power of ſubſetting is implied in 


a leaſe of land for thirty-eight years. No. 
117. William Simpſon againſt David Gray 
and Jobn Webſter, May 22. 1794. 

A leaſe ot an urban tenement is effec- 
tual againſt ſingular ſucceſſors. No. 142. 
James Waddel againſt John Brown, Dec. 
10. 1794. 

A tenant found not entitled to cut ſea- 
ware for the manufacture of kelp, although 
the leaſe gave him the lands, with“ parts, 
* pendicles, and univerſal pertinents there- 
of, uſed and wont;” and although a proof 
was offered, that he and the former tenant 
had been accuſtomed to do ſo. No. 171. 
Archibald Campbell againft Colin Campbell, 
June 2. 1795. 

Suitable accomodation in that part of the 
area of the pariſh- church which belongs to 
the landlord, is held to be included in a 
leaſe of lands. No. 224. Robert Skirving 
and George Young, againſt Robert Vernor, 
June 21. 1796. | 

A tenant is not entitled to diſpoſe of any 
part of the fodder raiſed on his farm, ex- 
cept his hay, and the ſtraw of his outgoing 
crop. No. 227. Mark Pringle again/t Ma- 
Jor George Lewis Macmurdo, June 30. 1796. 

Where a leaſe is granted to aſſignees, how 
far is the original tenant liable to the land- 
lord for the rent after aſſignation? No. 229. 
John Low againſt Andrew Knowles, July 
5. 1796. 

See ASSIGNATION, 


TaiLzIE. 1oth Geo. III. chap. 5 1. Truſtees 


of the proprietor of an entailed eſtate found 
entitled to claim from the ſuceeding heir, 
three fourths of the ſums expended in im- 
proving it, though he had taken graſſums, 
and had not raiſed the old rent. No. 16. 
The Truſtees of Sir Francis Elliott again/? 
Sir William Elliot, Fan. 22. 1793. 
Whether 


IND EY 


Whether the notice given to the ſuc- 
ceeding heir of entail muſt ſpecify every 
particular of the plan of improvement in- 
tended. bid. | 

A. clauſe in an entail, prohibiting the 
heirs called to the ſucceſſion from raiſing 
the rents beyond a certain amount, found 
to be revoked, by the entailer's increaſing 
them in his own lifetime above the ſum 
ſpecified. No. 101. Dr Robert Moir again/t 
Dr Charles Alexander Graham and others 
Feb. 5. 1794. 

See HEIR-APPARENT, 

See HUSBAND AND WIFE. 

See TERCE. 

TEiNDSs. When a joint feu-duty is payable 
for ſtock and teind, the portion paid for the 
latter is free teind. No. 27. Sir Thomas 
Dundas againſt Robert Baikie and others, 
Feb. 13. 1793. 

In a valuation of teinds, where the va- 
lue of lands in the natural poſſeſſion of the 
proprietor has been aſcertained in money 
by the evidence of the witneſſes adduced, 
the titular cannot after ward inſiſt that any 
part of the teind ſhall be converted into 
grain. -A titular has no right to infeft- 
ment in the lands in ſecurity of the va- 
lued teind. No. 28. John Scott and others 
againſt the College of Glaſgow, Feb. 27. 
1793. 

[When the teinds are valued in money, 
an augmentation cannot be modified in 
grain. No. 39. Jobn Cordon againſt the 
Earl of Fife and others, Feb. 27. 1793. 

An heritor may purſue a ſale of his 
teinds, although the have been valued more 
than two years before, No. 115. Sir A- 
lexander Ramſay Irvine againſt the Honou- 
rable William Maule, May 14. 1794. 

When an heritor brings a ſale of his 
teinds, already valued in victual, the grain 
is converted at the medium of the fiar 
prices of the county, for ſeven years pre- 
ceding. bid. 

A report of the ſub-commiſſioners ap- 
proved of, where the value of the lands 
was aſcertained without a proof, by conſent 
of the heritor, patron, and miniſter ; but 
rejected when it proceeded on conſent of 
the two former only. No. 156. William 
Ferguſon againſt John Gilleſpie, Feb. 4.1995. 
See Abſtract of Appeal Caſes. 

A. valuation in grain is not held to be 
derelinquiſhed by payments to the miniſter 
in money, of an equal value. 16:9. 

When a titular or patron brings an ac- 
tion, in order to have his right to teinds 
aſcertained, and claims arrears for forty 
years back, a colourable title of poſſeſſion 
is ſufficient to defend the heritors againſt 
payment of thoſe which became due prior 
to the decree in the proceſs of declarator. 


No. 162. Sir Jobn Scott againſt the Heri- 


tors of the pariſh of Ancrum, Feb. 25. 1795. 
When an eſlate is let to a general leſſee 
at an underyalue, the rent paid by the te- 


nants to him, and not that paid by him to 
the landlord, 1s to be taken as the rule in 
a proceſs of valuation. No. 162. John 
L eflie againſt the Earl of Kintore and others, 
Feb. 25. 1795. 

Teinds veſted in the Crown, in right of 
the Biſhops, cannot be allocated in pay- 
ment of ſtipend, till thoſe heritably poſ- 
ſeſſed by the proprietors of the lands are 
exhauſted. No. 172. Andrew Skene and 
John Elmſlie, againſt the Officers of State 
and others, June 3. 1795. 

einds belonging to a college are not 
liable for ſtipend till thoſe heritably dil- 
poned to the proprietors of the lands are 
exhauſted. No. 190. The Heritors of 
Portmoat againſt Mrs Anne Jean Douglas, 
Dec. 9. 1795. 

Where part of the lands in a pariſh are 
ſubſet, the rent paid by the principal leſſee, 
and not that which he receives from the 
ſubtenant, is adopted as the rule for aſcer- 
taining the burden to be impoſed on them 
in a proceſs of augmentation and locality. 
No. 193. Earl of Caſſillis againſt James 
Finlay, common Agent for carrying on the 
locality of the flipend of the pariſh of Dal- 
rymple, Dec. 16. 1795. 

A miniſter who is titular of the vicar- 
age-teinds of certain lands in his pariſh, 
and of which his predeceſſors had granted 
ſucceſſive leaſes to the heritor for upwards 
of a century, is not entitled, on the expiry 
of the current leaſe, to claim the tithe of 
all the articles from which vicarage is 
uſually payable, but muſt either accept the 
rent and graſſum as its value, or bring evi- 
dence of the particular ſubjects from which 
vicarage-teinds were drawn before the firſt 
leaſe was granted. No. 211. The Rev. 
Jobn Hunter againſt the Duke of Rox- 
burgh, March g. 1796. 

The right of the miniſter to the vicar- 
age-tithes of bog-hay will not entitle him 
to claim the tithe of hay from ſown graſs, 
although bog-hay ſhould no longer grow 
in the pariſh. No. 223. The Rev. David 
Brown againſt Walter Hunter, June 15. 
1796. 


TErcE. The terce may be excluded by an 


expreſs clauſe in an entail, even although 
it ſhould not contain irritant or reſolutive 


clauſes. No. 186. Mrs Jean Gibſon a- 


Fgainſi Chriſtian Kerr Reid, Nov. 24. 1795. 


Where there are two manſion-houſes on 
an eſtate, has the widow a right to the ſe- 
cond as an appendage of her terce? No. 
204. Dame Mary Mead againſt Archibald 
Swinton, common Agent for the Creditors of 
Sir Samuel Hannay, Feb. 24. 1796. 


TERM LEGAL AND CONVENTIONAL. In graſs 


farms, when the landlord ſurvives Whit- 
ſunday, his executor draws a half of the 
rent payable at Martinmas and Whitſun- 
day thereafter. No. 6. The Truſtees of 
Sir Francis Eliott againſt Sir William 
Eliott, Nov. 28. 1792. | 
TESTAMENT, 


| 
| 
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LESTAMENT. Diſpoſitive words are, neceſ- 
fary, in order to convey heritage. No. 84. 
Sir John Ogilvie and others, againſt Catha- 
rine Mercer and others, Dec. 10. 1793. See 
Abſtract of Appeal Caſes. 

Heritable property cannot be conveyed 
by a teſtament executed in England, al- 
though it would there have been effectual 
for that purpoſe. No. 174. Fohn Hen- 
derſon, actiug Truſtee and Executor of Mil- 
liam Crichton and others, againſt Charles 
Selkrig, Truſtee for the Creditors of Alexan- 
der Crichton, Fune 10. 1795. 

Heritable property in Scotland cannot 
be conveyed by a teſtament executed in 
England and in the Engliſh form. No. 189. 
The Creditors of William Robertſon againſt 
the Diſponees of Janet Maſon, Dec. 9.1795. 
THIRLAGE. When lands are exchanged in 
terms of the act 1695, c. 23. the ſervitude of 
thirlage is transferred, though the proprie- 
tor of the mill be not a party in the action 
of diviſion. No. 36. Sir Wilkam Jardine 
againſt Lady Douglas, Francis Sharp and 
others, Feb. 26. 1793. 

'FITLE ro PURSUE. A general ſervice as 
heir of line is not a ſufficient title to pur- 
ſue in a reduction of a right to lands an 
which infeftment has followed, where the 

purſuer, if ſucceſsful, muſt take them up 
as heir of provifion. No. 31. Neil Mac- 
callum againſt James Campbell, Feb. 21. 
1793- 

25 Geo. Il. c. 9. An action of decla- 
rator and damages againſt the Magiſtrates 
of Edinburgh, ſuſtained at the inſtance of 
certain brewers, complaining of inequality 
in levying the duty of two pennies Scots 
on the pint of ale and beer. No. go. 
Matthew Comb and others againſt the Ma- 
giftrates of Edinburgh, Jan. 16. 1794. 

The truſtee for the creditors of a bank- 
rupt is not entitled to bring a charge of 
fraudulent bankruptcy againſt him with- 
out the concurrence of his Majeſty's Ad- 
vacate. No. 202. Heu Darby againſt 
James Love, Feb. 10. 1796. 

The crime of attempting to ſuborn wit- 
neſſes to commit perjury, cannot be proſe- 
cuted at the inſtance of the party who 
would have been hurt, had the attempt 
been carried into effect. Append. No. 3, 
Sir Wiltam Jardine, with concourſe of his 
Majeſty's Advocate, againſi Magdalene 
Barbarie de la Motte, June 15. 1795. 

See COMPETITION. 

See PROOF, 

TrvsT. The truſtees in a family-ſettlement 
may pay to the creditor primo venienti, till 

iaterpelled by legal diligence, and need 


not bring a multiple-poinding. No. 17. 


Alexander Alifon againſt the Truſtees of 
the Earl of Dundonald, Yo 22. 1793. 

See ARRESTMENT. 
Turok and Por. When a father is in 
embarraſſed circumſtances, and not reſi - 


dent in Scotland, perſons indebted to his 
children cannot ſafely make payment to 
him as their adminiſtrator- in- law, without 


ſecurity that it ſhall be applied for their 


behoof. No. 108. 
Duff, Feb. 22. 1794. 

See ARBITRATION. 

See DOLIDUM ET PRO RATA, 


V 


Graham againſ? 


VerDICT. A puniſhment inflicted where the 
pannels were charged with wickedly and 


feloniouſly printing and publiſhing a ſedi- 
tious pamphlet; and the Jury found, “ that 


one of the pannels had printed and pub- 
„ liſhed, and that the other had publiſhed 
< only, the pamphlet libelled on.” 
No. II. His Majeſty's Advocate againſt + 


App. 


James Robertſon and Walter Berry, March 
18. 1793. | 


W1TNEsSS. Objection to a witneſs that he is 


a party in the proceſs, as attorney for the 
purſuer, found to be removed by his ob- 
taining a bond relieving him from the con- 
ſequences of the action. No. 26. John Sime 
and his attorneys, againſt the Children of 


| George Simpſon, Feb. 9. 1793. 


Objection that witneſſes. were precog- 
noſced before a Juſtice of the Peace at the 
inſtance of the purſyer in a civil action, re- 
pelled. No. 34. James Wemy/s and others 
againſt William Wemyſs, Feb. 26. 1793. 

It is not a relevant objection to a wits, 
neſs in a civil action of damages, that he 
has been formerly examined 1n a precog- 
nition taken by the public proſecutor, even 
although his declaration ſhould have been 
lodged in the proceſs at the inſtance of the 
private party. The preſence of a witneſs 
in an official capacity, while others are 
precognoſced, is no bar to his admiſſibility. 
No. 58. Thomas Anderſon againſt Jobn 
Sproat June 7. 1793. 

A witneſs is not entitled to charge more 
for his travelling-expences, than what is al- 
lowed by the act of ſederunt, 2 1ſt Decem- 
ber 1765. No. 137. William Gordon again/t 
Jobn and Hugh Macfarlanes, Dec. 3. 1794. 

See PROOF, 


Wair. 1681, c. 5. Inſtrumentary witneſſes 


may be examined as to the facts of their 
having ſeen the granter ſubſcribe, or heard 
him acknowledge his ſubſcription. No. 70. 
William-Daniel- Arthur, Frank againſt\Fames 
Frank and others, July 9. 1793 

An informal miſſive, importing a cau- 
tionary-obligation, found effectual, where 
the ſubſcription was acknowledged by the 
granter, and the other party had acted on 
the faith of it. No. 134. George Brown 


again Alexander Campbell, Nov. 28. 1794. 


In the caſe of a deed executed by a per- 


ſon who can neither read nor write, it is 
not 
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not neceſſary as a ſtatutable ſolemnity, that 
the doquet of the notaries ſhould bear, that 
it was read to the granter in preſence of 
the witneſſes. No. 136. James Yorkſtoun 
and others, againſt Mary Grieve, Dec. 2. 
1794. 

An execution of poinding, conſiſting of 
more ſheets than one, ſuſtained, although 
one page of it, which contained nothing 
material, was not ſigned by the meſſenger, 
and another not figned by the appriſers. 
No. 159. David Peter againſ? Thomas 
Ros and others, Feb. 19. 1795. | 

1681, c. 5. A. deed, ex facie regularly 
executed, ſuſtained, although one of the in- 
ſtrumentary witneſſes, when examined ex 
inter vallo, deponed, that he did not ſee the 


granter ſubſcribe, nor hear him acknow- 
ledge his ſubſcription. No 163. Wilkam- 
Damel- Arthur Frank, and his Tutor ad li- 
tem, againſt James Frank and others, Mar. 
« 1795; 

l It 4 not eſſential, in point of ſolemnity, 
that the witneſſes ſhould ſubſcribe ia pre- 
ſence of the granter, or that the deed ſhould 
never be out of their ſight, in the interval 
betwixt his and their ſubſcriptions. 6:4. 


WRronGous IMPRISONMENT. Act 1701, c. 6. 


A perſon in ſuſpicious circumſtances may 
be impriſoned, though no information has 
been lodged that the crime of which he is 
ſuſpected has been committed. No. 23. 
James Henderſon againſt William Scott, Feb. 
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Zince the Abſtract of ArPEAL CAsEs was thrown off, the Reporters have 
received the following Card from Mr Pzar, Agent for one of the Parties 
in the Caſe of Newlands againſt the Creditors of Newlands, gth July 


1794, No. 128. 


Mr Peat's compliments to Mr Davidſon, and hands him a copy of the 
judgment of the Houſe of Peers, in the caſe of Newlands, which he only 


received this morning. 


Mr Chalmer “, in a letter received by yeſterday's poſt, mentions, © That 
the Lord Chancellor © is anxious that it ſhould be underſtood, that he 
does not mean this deciſion as ſettling the point.“ And I have promiſed 
him that you will ſpeak to the Collectors of Deciſions, who, I preſume, 
will have no difficulty of mentioning, generally, what he ſaid, when they 
* come to ſtate the reſult of the Appeals in caſes decided. It will be oblig- 
ing if you mention that you have done this, and what the Collectors 
* ſay that I may report to the Chancellor.” Mr Peat ſends an accurate 
copy of the Heads of his Lordſhip's Speech on that occaſion ; and Mr 
Peat preſumes he may defire Mr Chalmer to acquaint his Lordſhip, that pro- 
per notice will be taken of it in collecting the caſe. 


* Solicitor in London. 


+ The notes of the Lord Chancellor's ſpeech referred to by Mr Peat, are bound up 
with the printed papers relative to this volume, lodged in the Advotates Library, 


PARLIAMENT-SQUARE, 
Monday, May 28. 1798. 
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Page 127. In No. 158, read Thomas Anderſon for Jobn Sproat, 
and vice verſa throughout the Report. 
— 229. Add D. D. to No. 103. 


— 237. Add D. D. to No. 106. 
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